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JUDGES  OF  THE  SUPREME  COURT. 


\ 

SA^IUEL  H.  TREAT,  Chief  Justice. 

JOHN  D.  CATON,       \ 

WALTER  B.  SCATES, )  ^^^ociate  Justices. 


RULE  OF  COURT 

ADOPTED  DECEMBER  TERM,    1853, 


Ordered^  That  in  all  cases  hereafter,  the  arguments  of 
counsel  shall  be  limited  to  two  hom'S,  except  when  the 
Court  may  think  it  necessary  to  allow,  "by  special 
permission,  the  opening  argument  to  extend  "beyond  that 
time,  not  exceeding  three  hours. 

Treat,  C.  J.,  dissented. 
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DECISIONS 


OF 


THE  SUPREME    COURT 


OP     THE 


STATE  OF  ILLINOIS, 


NOVEMBER  TERM,  1853,  AT  MOUNT  VERNON. 


Ebenezer  Z.  Ryan,  survivor  of  Albert  G.  Caldwell  and  Eben- 
ezer  Z.  Ryan,  Assignees  of  the  Bank  of  Illinois,  wlio  sues  for 
tlie  use  of  William  Thomas,  Trustee  of  said  bank,  plaintiff  in 
error,  v.  John  T.  Jones,  Executor  of  Michael  Jones,  and  Dev- 
isee of  the  said  Michael  Jones,  defendant  in  error. 


ERROR  TO  GALLATIN. 


The  creditor  of  a  deceased  person  may  reach  the  lands  of  decedent  in 
tlieliands  of  tlie  lieir  or  devisee,  wliere  the  personal  estate  is  not  suffi- 
cient for  the  payment  of  the  debts. 

Real  estate  aliened  bona  fide  by  heirs  or  devisees,  before  action  brought, 
is  not  subject  to  sale  for  the  debts  of  the  ancestor  or  devisor,  but  the 
heir  or  devisee  is  personally  liable  for  the  value  of  the  lands. 

Every  devise  of  real  estate  is  fraudulent  and  void  as  against  existing 
creditors  of  the  devisor. 

Creditors  may  enforce  the  liability  of  heirs  and  devisees,  by  a  joint 
action  against  the  legal  and  personal  representatives  of  a  deceased 
person.  He  may  sue  the  personal  representative  and  the  heirs  or 
devisees  jointly,  or  he  may  sue  them  all  jointly. 

The  personal  representative  should  be  joined  in  the  action,  except  where 
a  judgment  has  been  obtained  against  him,  and  there  are  no  assets  in 
his  hands  ;  and  where  the  estate  was  not  administered  on  within  one 
year  from  the  death  of  the  testator  or  intestate. 


ISIOUNT   VERNON. 


Eyan  v.  Jones. 


The  personal  estate  of  a  decedent  is  primarily  liable  for  the  payment  of 
the  debts,  and  must  be  exhausted  before  resort  can  be  had  to  the  real 
estate. 

Demands  against  an  estate  must  be  exhibited  within  two  years  from  the 
grant  of  administration  ;  and  a  creditor  free  from  disability,  who 
foils  to  present  his  claim  within  that  time,  must  satisfy  his  debt  out 
of  other  property  than  that  previously  inventoried  or  accounted  for. 

In  joint  actions  under  the  statute,  the  executor  or  administrator  may 
insist  upon  the  limitation  of  two  years  ;  but  heirs  and  devisees  can 
only  insist  upon  the  general  statute  of  limitations. 

If  the  heir  or  devisee  shall  plead  7'ie7i  pa?'  descent,  and  the  issue  be  found 
for  him,  the  plaintiff  may  take  judgment  of  assets  quando  acdderint, 
and  have  a  scire  facias  thereon,  if  assets  are  afterwards  received. 

In  cases  where  the  heir  or  devisee  confesses  the  action,  without  con- 
fessing assets,  or  upon  demurrer,  &c.,  the  judgment  is  general  against 
the  heir  or  devisee  ;  but  if  he  acknowledge  the  action  and  show  the 
assets,  the  judgment  will  be  special  to  the  extent  of  the  assets. 

Where  the  limitation  of  two  years  is  unsuccessfully  interposed,  the 
judgment  should  be  for  payment  in  the  due  course  of  administration. 

A  judgment  against  the  heirs  or  devisees,  should  not  be  enforced,  until 
the  assets  in  the  hands  of  the  executor  or  administrator  are  found  to 
be  insufficient  ;  and  then  only  for  the  deficit. 

Where  a  separate  action  is  brought  against  heirs  or  devisees  under  the 
statute,  the  facts  authorizing  it  must  be  set  forth  in  the  declaration. 

This  cause  was  heard  by  Marshall,  Judge,  at  July  term,  1853, 
of  the  Gallatin  Circuit  Court. 

W.  Thomas,  for  plaintiff  in  error. 

R.  F.  WiNGATE,  for  defendant  in  error. 

Treat,  C.  J.  This  was  an  action  of  debt  brought  by  Ryan 
against  John  T.  Jones,  as  executor  and  devisee  of  Michael  Jones. 
The  declaration  averred  that  the  defendant  was  the  executor  of 
Michael  Jones,  and  the  devisee  of  certain  real  estate  fraudulently 
devised  to  him  by  Michael  Jones  ;  and  alleged  the  making  of  cer- 
tain promissory  notes  by  Michael  Jones  to  the  Bank  of  Illinois, 
and  the  assignment  thereof  to  the  plaintiff ;  and  assigned  for 
breach  that  the  same  were  not  paid  by  Michael  Jones  in  his  life- 
time, nor  by  the  defendant  since  his  decease.  The  court  held 
that  the  action  could  not  be  maintained  against  the  defendant 
in  his  character  of  executor  and  devisee  ;  and  sustained  a  demur- 
rer to  the  declaration. 

The  case  calls  for  a  construction  of  some  of  the  provisions  of 
the  44th  chapter  of  the  Revised  Statutes.  The  eighth  section 
provides  that  "  When  any  land,  tenements  or  hereditaments,  or 
any  rents  or  profits  out  of  the  same,  shall  descend  to  any  heir  or 
heirs,  or  be  devised  to  any  devisee  or  devisees,  and  the  personal 
estate    of    the    ancestor  of    such    heir  or  heirs,  or    devisor  of 
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such  devisee  or  devisees,  shall  be  insufficient  to  discharge  the 
just  demands  against  such  ancestor,  or  devisor's  estate,  such 
heir  or  heirs,  devisee  or  devisees,  shall  be  liable  to  the  creditor 
of  their  ancestor  or  devisor,  to  the  full  amount  of  the  lands, 
tenements,  or  hereditaments,  or  rents  and  profits  out  of  the 
same  as  may  descend,  or  be  devised  to  the  said  heir  or  heirs, 
devisee  or  devisees."  It  further  provides,  that  real  estate  bo7ia 
fide  aliened  by  heirs  or  devisees  before  action  brought,  shall  not 
be  subject  to  sale  on  judgment  rendered  against  them  for  the 
debts  of  the  ancestor  or  devisor ;  but  in  such  case  the  heirs  or 
devisees  shall  be  personally  liable  for  the  value  of  the  lands  so 
descended  or  devised.  The  5th  section  reads  thus  ;  "  All  wills 
and  testaments,  limitations,  dispositions,  or  appointments  of  or 
concerning  any  lands  and  tenements,  or  of  any  rent,  profit, 
term,  or  charge,  out  of  the  same,  whereof  any  person  or  persons 
at  the  time  of  bis,  her,  or  their  decease,  shall  be  seized  in  fee- 
simple,  in  possession,  in  reversion,  or  remainder,  or  have  power 
to  dispose  of  the  same  by  his,  her,  or  their  last  will  and  testament, 
shall  be  deemed  and  taken  (only  as  against  the  person  or  persons, 
his,  her,  or  their  heirs,  successors,  executors,  administrators,  or 
assigns,  and  every  of  them,  whose  debts,  suits,  demands,  estates, 
and  interests,  by  such  will,  testament,  limitation,  disposition,  or 
appointment  as  aforesaid,  shall  or  might  be  in  anywise  dis- 
turbed, hindered,  delayed,  or  defrauded)  to  be  fraudulent,  void, 
and  of  none  effect,  any  pretense,  color,  feigned  or  presumed 
consideration,  or  any  other  matter  or  thing  to  the  contrary  not- 
withstanding." At  the  common  law,  a  devisee  was  not  liable 
for  the  debts  of  the  testator  even  in  respect  of  lands  devised. 
Nor  was  an  heir  liable  for  the  debts  of  the  ancestor,  in  respect 
of  lands  descended,  except  in  particular  cases  ;  such  as  debts 
clue  on  specialities,  in  which  the  ancestor  expressly  bound  the 
heir;  and  on  judgments  recovered  against  the  ancestor,  and 
recognizances  acknowledged  by  him.  And  where  the  heir 
aliened  the  lands  before  suit  brought,  the  creditor  was  without 
remedy  against  him.  2  Williams  on  Executors,  1201  ;  Browne 
on  Actions  at  Law,  253  ;  1  Cruise's  Digest,  67.  The  statute 
in  question  was  passed  to  obviate  these  inconveniences,  and 
enable  the  creditor  of  a  deceased  person  to  reach  the  lands  in 
the  hands  of  the  heir  or  devisee,  where  the  personal  estate  is 
not  sufficient  for  the  payment  of  the  debts.  Every  devise  of 
real  estate  is  made  fraudulent  and  void,  as  against  the  existing 
creditors  of  the  devisor.  It  is  fraudulent  in  law,  without  regard 
to  the  que»tion  of  intention.  The  devisee  has  no  just  claim  to 
the  lands,  until  the  debts  of  the  testator  are  fully  discharged. 
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Nor  has  the  heir  any  superior  right  to  the  lands  of  his  ancestor. 
They  both  acquire  the  lands  subject  to  the  payment  of  the 
debts  of  the  former  owner.  They  are  only  entitled  to  the  sur- 
plus that  may  remain  after  those  debts  are  discharged.  If  the 
creditor  cannot  obtain  satisfaction  of  his  debt  from  the  personal 
estate,  he  may  resort  to  the  real  estate  in  the  hands  of  the  heirs  or 
devisees ;  and  in  the  case  of  a  bona  Jide  alienation  of  the  same 
before  suit  brought,  he  may  charge  them  personally  with  its 
value.(a) 

The  6th  section  is  as  follows  :  "  Any  person  or  persons,  his, 
her,  or  their  heirs,  devisees,  executors,  administrators,  successors, 
or  assigns,  and  every  of  them,  who  shall  or  may  have  any  debts, 
suits,  or  demands,  against  any  person  or  persons  who  shall  make 
any  fraudulent  devise  as  aforesaid,  or  who  have  debts,  suits,  or 
demands  against  any  person  or  persons  who  shall  die  intestate, 
and  leave  real  estate  to  his,  her,  or  their  heirs,  to  descend  accord- 
ing to  the  laws  of  this  State,  shall,  and  may  have  and  maintain 
the  same  action  or  actions,  which  lie  against  executors  and  admin- 
istrators, upon  his  or  their  bonds,  specialities,   contracts,   agree- 
ments, and  undertakings,  against  the  executors  or  administrators, 
and  the  heir  or  heirs,  or  against  the  executors  or  administrators, 
and  the  devisee  or  devisees,  or  may  join  the  executors  or  admin- 
istrators, the  heir  or  heirs,  and  the  devisee  or  devisees,  of  such 
obligor  or  obligors,  undertaker  or  undertakers  as  aforesaid,  and 
shall  not  be  delayed  for  the  nonage  of  any  of  the  parties."     This 
section  prescribes  the   mode  in  which  the  liability  of  heirs  and 
devisees  shall  be  enforced.     It  authorizes  the  creditor  to  maintain 
a  joint  action  against  the  legal  and  personal  representative  of  a 
deceased  person.     1.  He  may  sue  the  personal  representative  and 
the  heirs  jointly.     2.  He  may  sue  the  personal    representative- 
and  the  devisees  jointly.     3.  He  may  sue  the  personal  represen- 
tative and  the  heirs  and  devisees  jointly.     The  personal  represen- 
tative must  be  joined  in  the  action,   as  the  personal  estate   is 
the  primary  fund  for  the  payment  of    debts.       There  are  two 
cases  in  which  he  need  not  be  joined.     The  10th  section  author- 
izes a  separate  action  against  the  heirs  or  devisees,  where  a 
judgment  has  been  obtained  against  the  personal  representative, 
and  there  are  no  assets  in  his  hands  for  its  payment.     And  the 
11th  section  gives  a  separate  action  against  the  heirs  or  devisees, 
where    the    estate    is    not    administered    on    within    one    year 
from  the  death  of  the  testator  or  intestate.     These  are  the  only 
cases  in  which  the  statute  authorizes  an   action   to  be   main- 
tained against  the  heirs  or  devisees,  without  joining  tiie  execu- 

(rt)  Van  Syckle®.  Richards,  13111.  R.  173,  and  notes;  McCoy  «.  Mor- 
rows, 18  111.  R.  519  ;  Unknown  heirs  &c.  v.  Baker,  23111.  R.  491;  Thomas 
V.  Adams,  30  111.  R.  37  ;  Vanmeter  i\  Love,  33  111.  360. 


NOA^EMBER  TERM,  1853. 


Ryan  v.  Jones. 


tor  or  administrator.     It  may  be  that  a  separate  action  will  still 
lie  against  heirs  in  cases  where  they  were  suable  at  common  law. 

This  statute  must  be  construed  with  reference  to  the  provisions 
of  the  109th  chapter  of  the  Revised  Statutes.  That  chapter 
makes  the  personal  estate  primarily  liable  for  the  payment  of  the 
debts.  It  must  be  exhausted  before  resort  can  be  had  to  the  real 
estate.  Demands  against  the  estate  of  a  deceased  person  must  be 
exhibited  within  two  years  from  the  grant  of  administration.  A 
creditor,  free  from  disability,  Avho  fails  to  present  his  claim  within 
that  time,  is  not  allowed  to  participate  in  the  proceeds  of  the 
personal  estate  previously  inventoried  or  accounted  for  by  the 
executor  or  administrator.  He  must  satisfy  his  debt  out  of  prop- 
erty subsequently  discovered  or  inventoried.  In  joint  actions 
under  the  statute,  the  executor  or  administrator  may  insist  upon 
this  limitation  of  two  years  ;  and  if  he  does  so  successfully,  the 
plaintiff  must  take  judgment  against  him  to  be  satisfied  out  of 
newly  discovered  estate.  But  heirs  and  devisees  cannot  rely  upon 
this  limitation.  The}^  may  insist  upon  the  general  statute  of  lim- 
itations ;  and,  if  successful,  may  wholly  defeat  a  recovery  against 
them. 

The  ninth  section  of  the  chapter  first  referred  to  provides  that 
heirs  and  devisees  may  plead  riens  par  descend  at  the  commence- 
ment of  the  action,  and  that  the  plaintifi"  may  reply  that  they  had 
real  estate  by  descent  or  devise  when  the  suit  was  brought ;  and 
that  if  the  issue  be  found  for  the  plaintifi",  the  jury  shall  assess 
the  value  of  the  lands  so  descended  or  devised,  and  the  plaintifi' 
shall  have  judgment  against  the  defendants  accordingly.  In  such 
cases,  if  the  assessment  is  equal  in  amount  to  the  plaintiff's  debt, 
he  is  entitled  to  a  general  judgment  against  the  heirs  or  devisees  ; 
if  less,  he  is  entitled  to  a  judgment  to  the  extent  of  the  assessment. 
But  if  this  issue  is  found  for  the  heirs  or  devisees,  the  plaintiff  may, 
notwithstanding,  take  judgment  of  assets  quando  acciderint ; 
and  he  may  have  a  scire  facias  thereon,  if  assets  afterwards 
come  to  the  hands  of  the  heirs  or  devisees.  Shiplev's  Case.  8 
Coke,  134  ;  Noeil  ?'.  Nelson,  2  Saunder's  Rep.  214  fDyer,  273, 
pi.  14  ;  Noell  v.  Nelson,  1  Ventris,  94. 

The  same  section  farther  provides  that  "  if  judgment  shall  be 
given  against  such  heir  or  heirs,  devisee  or  devisees,  by  confessing 
the  action  without  confessing  the  assets  descended  or  devised,  or 
upon  demurrer  or  nihil  dicit,  or  default,  said  judgment  shall  be 
given  forthe  plaintiff  without  any  writ  to  inquire  of  the  lands,  tene- 
ments or  hereditaments,  or  rents  and  profits  out  of  the  same,  so 
descended  or  devised."  In  these  cases,  the  judgment  is  general 
against  the  heirs  or  devisees  as  for  their  own  debt,  without  refer- 
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encc  to  the  assets.  But  if:  the  heirs  or  devisees  acknowledged  the 
action,  and  sliow  the  assets  descended  or  devised  to  them,  the 
judgment  will  be  special  to  the  extent  of:  those  assets  only.  So, 
if  the  heirs  or  devisees  plead  any  other  plea  than  those  enumer- 
ated in  this  section,  and  the  issue  thereon  be  charged  to  the  extent 
oi:  the  value  of  the  estate  descended  or  devised. 

Where  the  two  years'  limitation  is  not  successfully  interposed 
by  the  executor  or  administrator,  the  judgment  against  him  is  for 
the  amount  of  the  plaintiff's  debt,  to  be  paid  in  the  due  course 
of  administration.  As  the  assets  in  the  hands  of  the  executor  or 
administrator  constitute  the  regular  fund  for  the  payment  of  the 
debts,  and  as  the  plaintiff  may  obtain  satisfaction  therefrom  in 
whole  or  in  part,  the  judgment  against  the  heirs  or  devisees  ought 
not  to  be  enforced  until  those  assets  are  found  to  be  insufficient, 
and  then  only  to  the  extent  of  the  deficit.  The  proper  form  of 
the  judgment  is  that  the  plaintiff  recover  his  debt  from  the  defend- 
ants, to  be  levied  of  the  assets  of  the  testator  or  intestate  in  the 
hands  of  the  executor  or  administrator ;  and  in  the  event  those 
assets  are  not  sufficient  for  the  payment  of  the  judgment,  that  the 
same,  or  the  residue  thereof,  be  levied  of  the  real  and  personal 
estate  of  the  heirs  or  devisees.  This  qualification  will  be  un- 
necessary in  the  case  of  a  judgment  against  the  executor  or  admin- 
istrator of  assets  quando  acciderint.  Such  a  judgment  does 
not  imply  assets  for  the  satisfaction  of  the  debt.  The  presump- 
tion at  the  end  of  two  years  from  the  grant  of  administration  is, 
that  the  personal  estate  has  been  fully  inventoried  or  accounted 
for  by  the  executor  or  administrator. 

In  this  case  the  court  erred  in  sustaining  the  demurrer  to  the 
declaration.  The  action  was  properly  brought  against  the  execu- 
tor and  devisee.  The  defendant  might  well  combine  both  of 
these  characters.  Where  a  separate  action  is  brought  against 
heirs  or  devisees  under  the  statute,  the  facts  authorizing  it  to  be 
so  brought,  must  be  distinctly  set  forth  in  the  declaration.  R.  S. 
ch.  44,  s.  12.  But  in  other  cases  it  is  sufficient  to  charge  the 
defendants  as  heirs  or  devisees  generally,  without  showing  how 
they  became  such,  or  that  they  have  estate  by  descent  or  devise. 
2  Chitty's  PI.  468  and  notes  ;  2  Saunders'  Rep.  7,  note  4  : 
BroAvne  on  Actions  at  Law,  255  ;  Morgan's  Ex'rs  v.  Morgan,  2 
Bibb,  388. 

The  judgment  is  reversed,  and  the  cause  remanded. 

.  Judgment  reversed. 
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JAI.IE3    DuxLAP    appellant,    v.     The    County    of    Gallatin, 

appellee. 

APPEAL  FROM  GALLATIN. 

A  tax  is  not  an  ordinary  debt;  it  takes  precedence  of  all  other  demands  ; 
and  is  a  charge  upon  the  property,  without  reference  to  the  matter  of 
ownership. 

The  property  itself  may  be  seized  and  sold,  although  there  may  be  prior 
liens  or  incumbrances  upon  it. 

The  State  is  not  bound  lo  wait  until  the  estate  of  a  deceased  person  is 
administered,  and  then  participate  with  other  creditors  in  the  pro- 
ceeds, but  may  enforce  paj'ment  to  the  exclusion  of  all  other  creditors. 
So  of  an  insolvent  estate  iu  the  hands  of  trustees. 

The  remedy  by  distress,  for  the  collection  of  taxes,  is  not  necessarily  ex- 
clusive.(«) 

The  opinion  contains  a  statement  of  the  case.  The  cause  was 
hearel  at  the  July  term,  1853,  of  the  Gallatin  Circuit  Court,  before 
Marshall,  Judge. 

J.  xV.  McClerxand,  for  appellant. 

N.  L.  Freeman,  for  appellee. 

Treat,  C.  J.  The  act  of  the  28th  of  February,  1815,  requir- 
ed the  Bank  of  Illinois  to  make  an  assignment  of  all  its 
real  and  personal  estate  ;  the  real  estate  to  be  conveyed  to 
Caldwell,  Ryan,  Hardin,  and  Dunlap  ;  the  personal  estate  of 
the  principal  bank  at  Shawneetown  and  the  branch  at  Law- 
renceville,  to  be  transferred  to  Caldwell  and  Ryan  ;  and  that  of 
the  branches  at  Jacksonville,  Alton,  and  Pekin,  to  be  transferred 
to  Hardin  and  Dnnlap.  The  act  made  it  the  duty  of  the 
assignees  to  dispose  of  the  property  and  collect  the  debts,  and 
app5^  the  proceeds  to  the  payment  of  the  liabilities  of  the  insti- 
tution. On  the  10th  of  April,  1815,  the  bank  conveyed  and 
transferred  all  of  its  property  and  effects,  pursuant  to  the  provis- 
ions of  the  act  ;  and  the  assignees  entered  upon  the  discharge  of 

their  duties. 

In  May,  1849,  the  county  of  Gallatin  brought  an  action  of 
debt  against  Caldwell  and  Ryan,  to  recover  the  county  taxes 
for  the  years  1845,  1846,  and  1847,  assessed  on  the  sum  of 
^260,000,  as  money  loaned  by  the  bank  at  Shawneetown  ; 
and  judgment  was  rendered  therein  in  favor  of  the  county,  for 
$2,377,  in  November,  1850.  'An  execution  issued  on  the  judg- 
ment was,  on  the  8th  of  March,  1851,   levied  on  lot  1,106  in  the 

(a)  Lane  Co.  v.  Oregon,  7  Wal.  XJ.  S.  Pv.  80,  contra. 
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town  of  Shawneetown,  on  which  the  banking  house  was  sit- 
uated. 

On  the  17th  of  March,  1851,  Caldwell  and  Ryan  sued  out  a 
writ  of  error  from  this  court,  and  obtained  a  supersedeas  stay- 
ing all  proceedings  on  the  judgment.  The  case  was  heard  at 
the  November  term,  1852,  and  resulted  in  the  affirmance  of  the- 
judgment.  See  Ryan  v.  Gallatin  County,  14  Illinois,  78.  On 
the  13th  of  April,  1853,  the  county  sued  out  a  writ  of  venditioni 
expojias,  commanding  the  shenflF  to  proceed  and  sell  the  lot 
levied  on. 

On  the  4th  of  May,  1853,  James  Dunlap  filed  a  bill  in 
chancery  against  the  county  of  Gallatin,  and  obtained  an  injunc- 
tion restraining  the  sale  of  the  lot.  The  bill  alleged  in 
substance,  that  in  December,  1850,  the  Bank  of  the  State  of 
Missouri  commenced  a  suit  in  chancery  against  the  assignees 
of  the  Bank  of  Illinois,  in  the  Circuit  Court  of  the  United 
States  for  the  District  of  Illinois,  and  that  a  decree  was  entered 
therein  in  July,  1851,  appointing  William  Thomas  sole  trustee- 
to  execute  the  trusts  under  the  deed  of  assignment ;  that  in 
October,  1851,  the  assignees  conveyed  to  Thomas  all  the  real 
estate  held  by  them  as  assignees,  including  the  lot  levied  on, 
in  trust  for  the  benefit  of  all  the  creditors  of  the  Bank  of  Illinois  j 
that  on  the  4th  of  April,  1853,  Thomas  sold  and  conveyed  the 
lot  in  question  to  the  complainant  for  the  consideration  of 
$7,150,  which  was  at  the  time  fully  paid  in  the  indebtedness 
of  the  Bank  of  Illinois  ;  and  that  there  was  other  real  estate  in 
the  county  held  by  Thomas  as  trustee,  sufficient  for  the  satis- 
faction of  the  judgment.  These  allegations  were  admitted  to 
be  true  by  the  answer.  The  cause  was  submitted  on  bill  and 
answer  at  the  July  term,  1853,  and  a  decree  was  entered  dis- 
solving the  injunction  and  dismissing  the  bill,  and  awarding 
the  ci^uuty  six  per  cent,  damages  on  the  amount  of  the 
judgment. 

It^was  decided  in  the  former  case,  that  the  property  held  by 
the  assignees  of  the  Bank  of  Illinois  was  subject  to  taxation. 
Thar  question  was  deliberately  settled,  and  Avill  not  again  be 
discussed.  The  only  question  in  this  case  is,  whether  the 
judgment  recovered  against  the  assignees  for  taxes  can  be  enforc- 
ed agiiiiist  the  real  estate  then  held  by  them.  It  makes  no  difi'er- 
ence  that  they' have  since  been  removed  from  office,  and  a  single 
trustee  appointed  to  carry  out  the  ptirposes  of  the  assignment. 
The  trusiee  holds  the  property  by  the  same  tenure  as  did  the 
assignees.  He  succeeds  to  thek  powers  and  duties.  The 
same  trusts  remain  to  be  executed.     The  county  has  the  same 
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iremedy  against  the  trustee  that  it  had  against  the  assignees. 
If  the  judgment  was  a  lien  on  the  real  estate  in  the  county  held 
by  the  assignees,  that  lien  was  not  divested  by  tlie  proceedings 
in  the  United  States  Court.  We  think  the  judgment  was  a 
lien  on  such  real  estate,  and  that  it  may  be  enforced  against  the 
lot  in  question.  This  was  the  opinion  of  the  court  in  the 
original  case.  It  was  there  said:  "Under  the  execution  issued 
on  the  judgment,  any  property  of  the  assignees  as  such,  real  or 
j)ersonal,  may  be  seized  as  in  other  cases  of  execution."  The 
claim  of  the  county  does  not  stand  on  the  same  footing  with 
the  other  indebtedness  of  the  bank.  It  is  entitled  to  priority  in 
payment.  A  tax  is  not  an  ordinary  debt.  It  is  levied  for  the 
support  of  government,  and  takes  precedence  of  all  other 
demands  against  the  owner.  It  is  a  charge  upon  the  property, 
without  reference  to  the  matter  of  OAvnership.  The  property 
itself  may  be  seized  and  sold,  although  there  may  be  prior  liens 
or  incumbrances  upon  it.  (a)  The  estate  of  a  deceased  person  is 
primarily  liable  for  the  taxes  that  may  be  due  from  it.  The 
State  is  not  bound  to  wait  until  the  estate  is  administered,  and 
then  participate  with  the  creditors  in  the  distribution  of  the 
proceeds.  It  may  enforce  payment  to  the  exclusion  of  all 
other  creditors.  And  so  of  an  insolvent  estate  in  the  hands  of 
trustees,  under  a  compulsory  or  voluntary  assignment.  In  this 
case,  the  .property  passed  to  the  assignees  for  the  benefit  of  the 
creditors  of  the  bank.  It  became  a  common  fund  for  the  pay- 
ment of  their  debts.  Bat  the  assignees  acquired  the  same  sub- 
ject to  the  right  of  the  State  to  charge  it  with  taxes.  The 
creditors  likewise  acquired  interests  therein  subordinate  to  this 
right  of  taxation.  They  are  only  entitled  to  the  surplus  that 
may  remain  after  the  payment  of  the  taxes,  and  the  necessary 
expenses  of  administering  the  assignment.  The  judgment 
was  rendered  for  taxes  assessed  upon  a  portion  of  this  fund, 
and  it  must  first  be  discharo;ed.  The  collector  mio;ht  indeed 
have  coerced  payment  of  the  taxes,  by  the  seizure  and  sale  of 
any  personal  property  in  the  hands  of  the  assignees  ;  but  the 
remedy  by  distress  is  not  necessarily  exclusive.  The  assignees 
were  legally  liable  for  the  taxes,  and  that  liability  could  be 
enforced  by  action  of  debt.  The  county  having  obtained  judg- 
ment against  the  assignees,  and  the  property  held  by  them 
being  absolutely  and  primarily  liable  for  its  payment,  the  judg- 
ment became  a  lien  on  the  real  estate  in  question.  A  judg- 
ment against  them  in  favor  of  an  ordinary  creditor  of  the  bank 
would  not  be  a  lien,  nor  could  it  be  enforced  by  execution 
iigainst  the  property  in  their  hands,  because  the  property  is  a 


(a)  Dennis  v.  Maynard,  et  ol.post.  477. 
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common  security  for  all  such  creditors.  Each  of  them  has  an 
equal  interest  therein,  and  the  same  right  to  participate  in  the 
proceeds,  These  interests  and  rights  might  be  defeated,  by 
permitting  one  creditor  to  sue  out  execution  against  the  prop- 
erty. It  is  a  matter  of  no  importance  to  these  creditors,  out  of 
what  portion  of  the  property  this  judgment  is  to  be  satisfied. 
The  property  constitutes  one  entire  fund,  and  is  aggregately 
liable  for  any  incidental  charges  upon  it.  The  creditors  can 
only  share  in  what  remains  after  the  taxes  and  expenses  are 
discharged.  Nor  is  it  material  that  the  title  to  the  real  estate 
was  in  the  four  assignees,  when  the  judgment  was  against  two 
only.  The  action  could  only  be  maintained  against  the  two, 
but  the  judgment  as  effectually  bound  the  fund  as  would  a 
judgment  against  all.  The  demand  of  the  county  was  estab- 
lished against  the  fund,  in  the  mode  prescribed  by  the  law 
under  which  the  assigment  was  made.  The  complainant 
purchased  the  lot  subject  to  the  lien  of  the  judgment.  He  had 
both  constructive  and  actual  notice  of  the  judgment  and  levy.  He 
has  therefore  no  just  cause  to  complain  of  the  county  for  endeav- 
oring to  obtain  satisfaction  of  the  judgment  by  the  sale  of  the  lot. 
The  decree  must  be  affirmed. 

Decree  affirmed. 


Adam  Jesse  Cochran,  by  his  Guardian,  and  Mary  Johnson, 
Administratrix,  &c.,  plaintiffs  in  error,  v.  William  Mc- 
Dowell,   defendant  in  eiTor. 

ERROR  TO  MASSAC. 

The  declaration  of  a  father  in  his  lifetime,  that  he  had  at  a  previous 
period  acquired  land  in  the  name  of  his  child,  with  the  design  of  defeat- 
ing creditors,  cannot  be  considered  as  testimony  to  divest  the  interest 
of  the  child. 

As  against  an  infant  every  thing  must  be  proved,  a  guardian  cannot 
make  admissions  to  bind  an  infant. 

[A  plea  in  a  chancery  case,  if  objected  to,  should  be  set  for  hearing.] 

The  decree  in  this  case  was  entered  by  Denning,  Judge,  upon 
bill,  answer,  replication,  and  proofs,  at  June  term,  1851,  of  the 
Massac  Circuit  Court.  The  facts  of  the  case  are  sufficiently 
stated  in  the  opinion  of  the  court. 

R.  S.  Nelson,  for  plaintiffs  in  error. 

T.  G.  C.  Davis  and  J.  Jack,  for  defendant  in  error. 
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( 
Caton,  J.     The  bill,  which  was  filed  by  the  administrator  o£ 

Whitteii  against  Adam  Jesse  Cochran  and  the  administratrix  of 

Adam  Crochran,  deceased,  alleges   the  recovery  of  a  judgment 

by  the  complainant  against  the  said  administratrix,  and  that  the 

estate  of  Adam  Cochran  was  insolvent.    The  bill  further  charges, 

that  Adam  Cochran  in  his  lifetime  entered  a  certain  tract  of  land 

therein  described,  with  his  own  funds,  in  the  name  of  Adam  Jesse 

Cochran,  his  infant  son,  with  the  view  to  defraud  his   creditors, 

and  prays  that  the  said  land  may  be  subjected  to  the  payment   of 

the  judgment. 

A  guardian  ad  litem  v/as  appointed  for  the  infant  defendant, 
who  filed  an  answer  the  substance  of  which  it  is  unnecessary  to 
state,  as  no  admissions  which  it  contains  can  bind  the  infant,  or 
relieve  the  complainant  from  the  necessity  of  establishing  his 
entire  case  by  proof,  as  against  the  infant. 

The  administrati-ix  answered,  admitting  the  record  of  the 
judgment,  but  insisting  that  she  was  never  served  with  process 
in  the  suit  at  law,  or  had  any  notice  of  its  pendency,  and  that 
the  judgment  was  obtained  by  fraud  and  connivance.  She 
also  admits  the  entry  of  the  land  by  the  intestate  as  alleged, 
but  denies  the  fraudulent  intent,  and  insists  that  it  was  so 
entered  as  an  advance  to  his  infant  son  in  consideration  of 
natural  love  and  affection,  and  denies  the  insolvency  of  the 
estate.  The  guardian  ad  litem  also  filed  a  plea  in  bar  of  a 
.  former  suit  for  the  same  cause,  by  the  same  complainant,  against 
Adam  Jesse  Cochran,  which  vras  dismissed,  because  the  adminis- 
tratrix had  not  been  made  a  party.  To  this  plea  a  demurrer  was 
filed,  but  no  further  notice  seems  to  have  been  taken  of  it  by 
the  parties  or  the  court.  In  order  to  bring  the  question  of  the 
legal  sufficiency  of  the  plea  before  the  court,  the  proper  practice 
is  to  set  the  plea  for  hearing  instead  of  demurring  to  it.  If  we, 
however,  consider  the  demui'rer  as  equivalent  to  setting  the  plea 
for  hearing,  and  as  the  question  may  again  arise  in  the  court 
below,  we  may  express  the  opinion  that  the  plea  does  not  present 
a  bar  to  the  present  bill.  There  was  then  no  adjudication  upon 
the  merits  of  the  controversy,  or  matter  in  litigation,  but  the  bill 
was  dismissed  for  want  of  proper  parties. 

The  evidence  upon  the  hearing  consisted,  first,  of  an  exempli- 
fication of  the  judgment  at  law,  showing  a  judgment  by  con- 
'  fession  against  the  administratrix  ;  second,  a  certificate  from 
the  register  of  the  land-ofiice,  showing  an  entry  of  the  land  by 
the  infant,  Adam  Jesse  Cochran  :  and  third,  testimony  tending 
to  show  the  insolvency  of  the  estate,  and  also  the  testimony  of  a 
witness,  stating  that  Adam  Cochran   had   in  his  lifetime  told  the 
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witness  that  he  had]  entered  the  land  with  his  own  money  in 
the  name  of  his  son,  for  the  purpose  of  keeping  it  from  his 
creditors. 

The  administratrix  introduced  proof  showing  that  she  was  not 
served  with  process  in  the  action  at  law,  and  tending  to  show 
that  she  had  no  notice  of  it,  and  that  the  judgment  was  entered 
upon  a  cognovit  executed  by  a  former  administrator  who  had  been 
removed  prior  to  the  entry  of  the  judgment.  Indeed  I  think  the 
weight  of  evidence  pretty  clearly  establishes  that  such  was  the 
case.  The  court  rendered  a  decree  that  the  land  be  sold  for  the 
satisfaction  of  the  judgment. 

Without  stopping  to  inquire  whether  there  is  sufficient  proof  to 
justify  the  court  in  holding  the  judgment  at  law  to  be  void  in  a 
collateral  suit,  there  can  be  no  question  that  the  proof  is  entirely 
insufficient  to  justify  the  decree  which  was  entered  as  against  the 
infant.  As  before  remarked,  as  to  him  every  thing  must  be 
proved. (a)  The  guardian  can  admit  nothing.  The  certificate  of 
the  register  of  the  land- office  shows,  prima  facie ^  that  the 
land  was  entered  by  him,  and  in  the  absence  of  proof  to  the 
contrary,  the  presumption  is  that  it  was  entered  with  his  own 
money.  The  only  evidence  adduced  that  the  land  was  purchased 
with  the  money  of  the  father,  is  his  declaration  to  the  witness 
during  his  lifetime.  It  has  been  repeatedly  held  by  this  court 
that  such  declarations  are  not  evidence  against  the  son.  (6)  They 
are  no  more  evidence  against  the  son,  than  would  be  the  declara- 
tions of  any  other  third  person.  To  admit  the  father  thus  to 
appropriate  the  lands  of  his  son  to  the  payment  of  his  own  debts, 
would  be  in  violation  of  every  principle  of  law.  The  relation  of 
parent  and  child  gives  the  father  no  such  right  ;  and  had  the 
owner  of  the  land  been  a  stranger,  no  one  Avould  have  thought 
such  interested  declarations  competent  to  divest  the  legal  holder 
of  the  title  of  his  interest  in  the  pi-emises.  It  is  in  the  fullest 
sense  of  the  term  hearsay  testimony,  and  that  too  of  the  most 
questionable  character  upon  principle  ;  for  the  party  whose  decla- 
rations are  sworn  to  had  a  legal  interest  in  depriving  the  owner 
of  his  land,  and  appropriating  it  to  the  payment  of  his  own  debts. 
I  trust  that  real  estate  in  this  country  is  held  by  a  safer  tenure 
than  this. 

The  decree  of  the  circuit  court  must  be  reversed,  and  the  suit 
remanded. 

Decree  reversed. 

{n)  Wxiiv.  Ormsbee,  12  111  R.  169  ;  Chaffiii  v.  Heirs  of  Kimball,  23  111. 
R.  38  and  cases  cited. 

{b)  Simpkins  v.  Rogers  poi<t'  397  ;  Rust  v.  Mansfield,  2o  111.  R.  339  ;  My- 
ers i\  Kinzie,  26  III.  R'.  37  ;  Hessing  i\  McCloskey,  37  111.  R.  353  ;  Miner 
V.  Phillips,  42111.  R.  130. 
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Richeson  v.  Ryan  et  al. 

JohnD.  Richeson,  plaintiff  in  error,  v.  Ebenezer  Z.  Ryan  et  al., 
Assignees  of  the  Bank  of  Illinois,  defendants  in  error. 

ERROR  TO  GALLATIN. 

Wliere  pleas  are  filed,   and  not  in  any  way  disposed  of,  it  is  erroneous 

to  proceed  to  trial  upon  other  pleas  and  issues. 
The  survivor    of  several  trustees    may  maintain  a  suit  in  his  name, 

whether  he  can  or  not  go  on  alone  to  execute  all  the  duties  and  powers 

of  the  trust. 

N.  L.  Freeman,  for  plaintiff  in  error. 
W.  Thomas,  for  defendants  in  error. 

Scates,  J.  There  were  several  pleas  filed  upon  which  no 
issue  was  taken,  nor  was  there  any  disposition  made,  or  notice 
taken  of  them,  but  the  parties  proceeded  to  trial  upon  other  pleas 
and  issues.  This  has  repeatedly  been  held  to  be  eroneous.  Nye 
V.  Wright,  2  Scam.  222  ;  Bradshaw  v.  Hoblett,  4  Scam.  53  ; 
Steelman  v.  Watson  et  at.,  5  Gilman,  249  ;  and  Moore  v.  Little 
e/ a/.,  mil.  549. 

It  is  unnecessary  to  aver  an  acceptance  of  the  act  of  the  legis- 
lature putting  the  bank  into  liquidation,  as  provided  in  the  act,  for 
all  these  preliminary  steps  will  be  presumed,  where  the  contract 
sued  on,  as  in  this  case,  was  made  with  the  assignees,  and  the 
promises  were  to  them. 

The  note  was  given  to  Caldwell  and  Ryan,  assignees,  and  pay- 
able to  Caldwell  or  his  successor.  The  suit  was  instituted  by 
both;  but  Caldwell  afterwards  died,  and  it  is  here  objected  that 
the  trust  does  not  survive  so  as  to  enable  Ryan  to  act  and  sue 
alone.  Without  determining  the  extent  of  the  right  and  powers 
which  may  or  may  not  survive  to  one  or  more  of  the  trustees, 
under  the  liquidation  act  (Laws  of  1842,  246,  247,  §§  3,  5,  6, 
8,  9,  and  13),  we  can  see  no  valid  objection  to  the  use  of  Ryan's 
name  alone  in  prosecuting  this  suit  to  a  final  conclusion.  For 
although  the  survivor  or  survivors  in  case  of  a  vacancy  might  fill 
it,  or  the  governor,  if  they  should  neglect  or  refuse  to  do  so  (Acts 
of  1845,  248,  §  9);  yet  another  act  (R.  L.  1845,  44,  §  9),  pro- 
vides thai  the  death  of  one  or  more  plaintiffs  will  not  abate  a 
cause  of  action  which  survives  to  the  survivor. 

It  surely  cannot  be  contended,  that  this  cause  of  action  is 
abated  and  lost.  The  contract  was  with  Caldwell  and  Ryan,  and 
like  other  contracts  should  be  sued  by  the  promisees  or  the  sur- 
vivor ;  but  it  may  be  also  true  that  Caldwell's  successor,  when 
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appointed,  might  have  the  control,  or  an  equal  voice  in  the  con- 
trol of  the  suit,  althought  not  a  party  upon  the  record.  The  anal- 
ogy is  not  unfamiliar,  in  cases  where  one  of  two  plaintiff's  dies,  his 
executor  or  administrator  is  not  substituted.  The  statute  (R.  L. 
1845,  44,  §  11,)  has  expressly  provided  for  the  case  of  a  sole 
plaintiff"  suing  in  the  character  of  a  public  officer  or  a  trustee,  that 
if  the  cause  of  action  survive,  the  successor  shall  be  substituted. 
But  here  the  parties  to  the  contract  are  not  all  dead ;  one  survives 
in  whom  the  legal  title  subsists,  and  by  every  principle  and  analogy 
in  such  cases,  the  suit  may  be  maintained  in  his  name,  whether  he 
can  or  not  go  on  alone  to  execute  all  the  duties  and  powers  of  the 
trust. 

The  principle  laid  down  in  Peter  v.  Beverly,  10  Peters'  Rep. 
563  ;  Hertell  v.  Van  Buren,  3  Ed's  Ch.  R.  22  ;  Sinclair  t-.  Jack- 
son, 8  Cow.  R.  582  ;  and  Osgood  v.  Franklin,  2  John.  Ch.  R. 
20,  is  in  harmony  with  the  principle  here  laid  down.  The  former 
deduces  from  the  English  authorities,  the  rule  to  be  "that  a  mere 
directi(^  in  a  will,  to  the  executors  to  sell  land,  without  any  w^ords 
vesting  in  them  an  interest  in  the  land,  or  creating  a  trust,  will 
be  only  a  naked  power,  which  does  not  survive  ;  but  when  third 
persons  have  an  interest  in  the  thing  to  be  done,  the  poAver  sur- 
vives. In  Hertell  v.  Van  Buren,  the  court  takes  a  distinction 
between  executors  and  administrators,  and  other  trustees,  admit- 
ting that  the  former  may  act  alone,  unless  restrained  by  will ;  but 
that  the  latter  cannot.  Still,  none  of  these  distinctions  will  sup- 
port tlic  objection  taken  here,  which,  if  good,  would  possibly 
destroy  the  trust  itself,  unless,  indeed,  it  could  be  preserved  by 
construing  the  13th  section  of  the  act  of  1845,  as  not  only  vesting 
in  the  successor,  when  appointed,  "all  the  right,  title,  and  interest 
in  and  to  all  the  property,  estate,  right,  and  credits  embraced  in 
said  assignment"  (of  the  bank  to  the  assignees)  "or  accruing  by 
virtue  thereof,"  but  also  the  legal  title  in  notes  renewed  direct  to 
the  prior  assignees,  and  so  as  to  make  him  a  necessary  party  with- 
out an  assignment.  This  view  of  the  question  would  reach  too 
far,  as  it  would  make  the  assignees  of  the  Alton,  Jacksonville, 
and  Pekin  branches,  necessary  parties  to  suits  on  notes  of  the 
mother  bank  and  Lawrenceville  branch.  This  is  inadmissible,  as 
the  act  separated  them. 

Judgment  reversed. 
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Sisk  V.  Woodruff. 

Stratton  Si5K,  plaintiCf  in  error,  v.  Levi  Woodruff,  defendant 

in  error. 


ERPxOR  TO  GALLATIN. 

A  deed  executed  in  anotlier  State  conveying  lands  there  situated,  if 
there  is  no  subscribing  witness,  shouhl  be  proved  by  the  testimouj^  of 
a  witness  familiar  with  the  handwriting  of  the  grantor. 

An  act  of  the  legislature  of  another  State  should  be  authenticated  by  the 
seal  of  the  State.  The  seal  of  the  secretary  of  state  cannot  be 
regarded  as  the  seal  of  the   State. 

In  order  to  maintain  an  action  upon  a  covenant  of  a  warranty,  the  par- 
ty suing,  if  he  has  neglected  to  give  notice  to  the  Avarrantor  of  the 
pendency  of  the  action  in  ejectment  by  which  he  has  been  evicted, 
must  come  prepared  to  prove  that  the  eviction  was  by  force  of  an  ad- 
verse or  superior  title  ;  and  that  if  the  warrantor  had  appeared  and 
defended  the  action  of  ejectment,  he  could  not  have  prevented  a 
recovery. 

This  cause  was  heard  at  July  term,  1852,  ot:  the  Gallatin  Cir- 
cuit Court. 

N.  L.  Freeman,  attorney  for  plaintiff  in  error. 

B.  Montgomery  and  R.  S.  Nelson,  for  defendant  in  error. 

Treat,  C.  J.  This  was  an  action  of  covenant  brought  by 
Levi  Woodruff  against  Stratton  Sisk.  The  declaration  alleged 
in  substance  that  the  defendant,  on  the  13th  of  September,  1830, 
for  the  consideration  of  one  hundred  dollars,  sold  and  conveyed 
a  certain  tract  of  land,  situated  in  Hopkins  county,  Kentucky,  to 
Robert  Woodruff,  his  heirs  and  assigns,  by  deed  of  general 
warranty;  that  on  the  | twenty-ninth  of  August,  1832, 
Robert  Woodruff  sold  and  conveyed  the  same  tract  of  land  to 
the  plaintiff,  his  heirs  and  assigns,  by  deed  of  general  war- 
ranty, and  that  the  plaintiff  thereupon  took  possession  of  the 
same  ;  and  that  on  the  16th  of  March,  1848,  the  heirs  at  law  of 
Ninian  Edwards,  having  paramount  title  to  the  land  existing  at  the 
date  of  the  defendant's  deed  to  Robert  Woodruff,  evicted  and 
amoved  the  plaintiff  therefrom  by  due  process  of  law.  The 
defendant  pleaded  five  pleas.  1.  That  the  deed  alleged  to  have 
been  executed  by  the  defendant  to  Robert  Woodruff,  was  not  his 
act  and  deed.  2.  That  the  deed  alleged  to  have  been  executed 
by  Robert  Woodruff  to  the  plaintiff  was  not  the  act  and  deed  of 
the' former.     3.     That  the  defendant  had  kept  and  performed  his 
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covenant.  4.  That  the  plaintiff  was  not  evicted  from  the  land 
Iby  the  heirs  of  Edwards,  under  title  paramount  to  that  of  the  de- 
fendant, existing  at  the  date  of  his  deed  to  Robert  Woodruff.  5. 
Payment  in  full  before  the  bringing  of  the  action.  A  verdict  was 
returned  in  favor  of  the  plaintiff  for  $248.62,  and  the  court  re- 
fused to  grant  a  new  trial.  Several  exceptions  were  taken  during 
the  progress  of  the  trial,  which  will  be  considered  in  their  order. 

First.  The  plaintiff  read  in  evidence  a  deed  from  the  defend- 
ant to  Robert  Woodruff,  corresponding  wiih  the  one  described  in 
the  declaration.  The  defendant  objected  to  its  introduction,  be- 
cause the  certificate  of  acknowledgment  was  defective.  It  will 
not  be  necessary  to  inquire  into  the  sufiiciency  of  the  certificate. 
The  statute  declares  that  "  no  person  shall  be  permitted  to  deny 
on  trial  the  execution  of  any  instrument  in  writing,  whether 
sealed  or  not,  upon  which  any  action  may  have  been  brought,  or 
which  shall  be  pleaded  or  set  up  by  way  of  defence  or  set-off, 
unless  the  person  so  denying  the  same  shall,  if  defendant,  verify 
his  plea  by  affidavit ;  and  if  plaintiff,  shall  file  his  or  her  affidavit 
denying  the  execution  of  such  instrument."  R.  S.  ch.  83,  §  14. 
This  pi'ovision  is  broad  enough  to  embrace  this  case.  The  action 
was  brought  directly  upon  the  deed  ;  and  the  plea  of  7ion  est 
Jadiim  was  not  verified  by  affidavit.  The  execution  of  the  instru- 
ment was  therefore  not  in  issue.  The  plaintiff  had  only  to  pro- 
duce a  deed  of  the  character  of  the  one  described  in  the  declara- 
tion. 

Second.  The  plaintiff  read  in  evidence  a  deed  from  Robert 
Woodruff  to  him,  corresponding  with  the  one  set  forth  in  the 
declaration,  without  any  other  proof  of  its  execution  than  the 
following  certificate  of  acknowledgment: 

"  State  of  Kentucky,      >  o 
County  of  Hopkins.  \ 
This  indenture  was  this  day  produced   to  me  by  Robert  Wood- 
ruff, the  grantor  therein  named,  and  acknowledged   by  him  to  be 
his  act  and  deed.     In  testimony  whereof,  and  that  the  said  inden- 
ture and  this  certificate  are  truly   recorded   in   my  office,  I   have 
hereunto  subscribed  my  name  the  3d  day  of  September,  1832. 
Samuel  Woodson,  Clerk  Hopkins  County  Court." 

The  Revised  Statutes  provide  that  deeds  for  the  conveyance 
of  real  estate  within  this  State  may  be  "  acknowledged  or 
proved  without  this  State  and  within  the  United  States  or  their 
territories,  or  the  District  of  Columbia,  in  conformity  with  the 
laws  of  such  State,  territory  or  district :  provideJ,  that  any 
clerk  of  a  court  of  record    within  such  State,  territory    or  dis- 


NOVEMBER  TERM,  1853.  17 

Sisk  V.  WoodrufF. 

trict,  shall,  under  his  hand  and  the  seal  of  such  court,  certify 
that  such  deed  or  instrument  is  executed  and  acknowledged  or 
proved  in  conformity  with  the  laws  of  such  State,  territory,  or 
district."  R.  S.  ch.  24,  §  16.  The  act  of  the  22d  of  February, 
1847,  declares,  "That  all  deeds  and  conveyances  of  lands  lying 
within  this  State,  may  be  acknowledged  or  proved"  before 
"any  clerk  of  a  court  of  record,  mayor  of  a  city,  or  notary  pub- 
lic ;  but  when  such  proof  or  acknowledgment  is  made  before  a 
clerk,  mayor,  or  notary  public,  it  shall  be  certified  by  such 
officer  under  his  seal  of  office."  The  certificate  in  question  was 
not  sufficient  proof  of  the  execution  of  the  deed  under  either  of 
these  provisions.  It  was  not  verified  by  the  seal  of  the  clerk  ; 
nor  did  he  certifiy  that  the  deed  was  executed  and  acknowl- 
edged in  conformity  to  the  laws  of  Kentucky.  But  these  pro- 
visions have  no  application  to  the  case.  They  relate  exclusively 
to  conveyances  of  lands  lying  in  this  State.  This  deed  was 
executed  in  another  State,  and  conveyed  lands  there  situated.  The 
execution  of  the  deed  could  not  be  proved  by  the  certificate  of 
any  officer.  It  should  be  proved  by  the  testimony  of  a  witness 
familiar  with  the  handwriting  of  the  grantor,  there  being  no  sub- 
scribing witness  to  the  instrument.  The  deed  was  improperly 
admitted  in  evidence. 

Third.  The  plaintiff  read  in  evidence  the  record  of  the  pro- 
ceedings had  in  an  action  of  ejectment  pending  in  the  circuit 
court  of  Hopkins  county,  Kentucky,  showing  that  the  heirs  of 
Ninian  Edwards,  on  the  16th  of  March,  1848,  recovered  judg- 
ment against  Levi  Woodrufi"  for  certain  premises,  described  as 
"fifty  acres  of  cleared  and  arable  land,  and  fifty  acres  of  wood- 
land, lying  on  the  waters  of  Caney  Fork  of  Tradewater,  in  the 
county  of  Hopkins."  It  appeared  from  the  record  that  Levi 
Woodruff  pleaded  not  guilty,  and  that  the  issue  was  tried  by  a 
jury.  The  plaintilT  then  introduced  evidence  tending  to  show 
that  the  land  recovered  in  the  action  of  ejectment  was  the 
same  conveyed  by  the  defendant  to  Robert  Woodruif.  Tlie 
plaintiff  then  read  in  evidence  a  patent  for  the  land  in  ques- 
tion, from  the  State  of  Kentucky  to  the  trustees  of  Logan  Semi- 
nary, bearing  date  the  17th  of  May,  1802.  He  also  read  in 
evidence  a  deed  of  the  same  land  from  the  trustees  of  Newton 
Academy  to  Ninian  Edwards,  bearing  date  the  26th  of  November, 
1808.  For  the  purpose  of  showing  the  authority  of  the  trustees 
of  Newton  Academy  to  make  the  conveveyance  to  Edwards,  the 
plaintiff  introduced  a  copy  of  an  act  of  the  legislature  of  Ken- 
tucky, passed  on  the  27th  of  December,  1806,  providing  that 
Logan  Seminary  and  Newton  Academy  should  thereafter  consti- 
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tute  but  one  corporation,  under  the  name  of  Kewton  Academy. 
This  paper  was  certified  by  the  secretary  of  state  to  be  a  true 
copy  of  an  original  law  on  file  in  his  office.  The  conclusion  of  his 
certificate  was  as  follows  : 

"In  testimony  whereof,  I  have  hereunto  placed  my  name  and 
the  seal  of  my  office,  at  Frankfort,  on  the  81st  day  of  January, 
in  the  year  of  our  Lord  one  thousand  eight  hundred  and  fifty,  and 
in  the  58  th  year  of  the  commonwealth, 

"Secretary's  Ofiice,  State  of  Kentucky. 

"Joshua  F.  Bell,  Secretary  of  State." 

The  law  of  Congress  of  the  26th  of  May  1790,  provides. 
"That  the  acts  of  the  legislatures  of  the  several  States  shall  be 
authenticated  by  having  the  seal  of  their  respective  States  affixed 
thereto."  The  act  in  question  was  not  so  verified  as  to  be 
admissible  in  evidence  under  this  law  of  Congress.  It  was  not 
authenticated  by  the  seal  of  the  State  of  Kentucky.  The  seal  of 
the  secretary  cannot  be  regarded  as  the  seal  of  the  State.  The 
case  shows  that  the  State  has  a  different  seal,  and  the  act  should 
have  been  certified  under  it. 

But  it  is  insisted  that  the  record  of  the  proceedings  in  the 
action  of  ejectment  showed  an  eviction  of  Woodruff  by  para- 
mount title,  and  therefore  that  the  other  evidence  introduced 
to  prove  title  in  the  heirs  of  Edwards  Avas  wholly  unnecessary. 
Tliis  presents  a  question  of  some  importance,  respecting  which 
there  is  some  diversity  of  «pinion.  In  order  to  maintain  an 
action  on  a  covenant  of  warranty,  the  plaintiff  must  show  not 
only  that  he  has  been  evicted  from  the  land,  but  that  the 
eviction  was  under  an  adverse  title  superior  to  that  derived  from 
the  warrantor.  Where  the  warrantor  is  notified  of  the  pen- 
dency of  the  action  of  ejectment,  and  requested  to  defend  the 
same,  the  record  of  recovery  furnishes  evidence  that  the  evic- 
tion Avas  under  paramount  title.  If  he  appears  and  defends  the 
action  of  ejectment,  the  recovery  is  conclusive  evidence  of 
a  breach  of  the  covenant  of  Avarranty.  If  he  has  notice  and  fails 
to  defend  the  action,  the  record  is  conclusiA^e  eA'idence  of 
eviction  under  superior  title,  unless  he  shows  that  the  judgment 
was  obtained  by  collusion  or  negligence  on  the  part  of  the 
defendant  in  ejectment,  or  upon  a  conveyance  made  by  the 
defendant  himself. («)  On  Avhom  does  the  law  cast  the  burden 
of  proof,  Avhere  the  warrantor  had  no  notice  of  the  pendency  of 
the  action  of  ejectment  ?  Some  ['courts  hold  that  the  record 
furnishes  prhna  facie  evidence  of  an  eviction  under  valid  title, 
and  thereby  compel  the  Avarrantor  to  prove  affirmatively  that 
he  has  not  broken  his  covenant.     Paul  v.  Witman,  3  Watts  & 

(a)  Harding  r.  Larkiii,  41  111.  E.    414. 
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Sergeant,  407  ;  Pitkin  v.  Leavitt,  13  Verm.  379  ;  King  v.  Ke^v's 
Adm'rs,  5  Ham.  154.  Other  courts  require  the  plaintiif  to  prove 
hj  evielence  dehors  the  record,  that  the  judgment  Avas  founded 
upon  an  adverse  and  superior  title.  It  is  held  in  the  following 
cases,  that  the  burden  of  proof  is  on  the  plaintiff:  Brooker's 
Adm'r  v.  Bell's  Ex'rs,  3  Bibb,  173  ;  Prewit  v.  Kenton,  ib.  280  ; 
Devour  v.  Johnson,  ib.  409  ;  Cox  v.  Strode,  4  ib.  4  ;  Gaither  v. 
Brooks,  1  A.  K.  Marshall,  409  ;  Stephens  v.  Jack,  3  Yerger, 
403  ;  Fields  v.  Hunter,  8  Miss.'  128  ;  Salle  v.  Light's  Ex'rs,  4 
Ala.  700  ;  Graham  v.  Tankersly,  15  ib.  G34  ;  Bond  v.  Ward, 
1  Nott  &  McCord,  201.  See,  also,  Hamilton  v.  Cutts,  4  Mass. 
349  ;  Cooper  v.  Watson,  10  Wend.  202  ;  and  Miner  v.  Clark, 
15  ib.  425,  The  weight  of  authority  in  this  country  seems  to 
favor  this  conclusion.  We  regard  it  as  much  the  best  rule.  It 
is  a  familiar  principle  of  laAV,  that  a  man  shall  not  be  bound  by 
a  judgment  pronounced  in  a  proceeding  to  which  he  is  not  a 
party,  actually  or  constructively.  He  should  be  allowed  to  appear 
in  the  case  and  adduce  evidence  in  support  of  his  rights,  before 
he  is  concluded  by  the  judgment.  If  a  warrantor  has  no  notice 
of  the  action  against  his  grantee,  and  no  opportunity  of  showing 
therein  that  he  transferred  a  good  title,  he  cannot  in  any  sense  be 
considered  a  party  to  the  action,  and  therefore  ought  not  to  be 
bound  by  any  adjudication  of  the  question  of  title.  But  if  he  has 
notice,  he  may  become  a  party  to  the  suit ;  and  it  is  his  own  fault, 
if  his  title  is  not  fully  presented  and  investigated.  He  then  has 
an  opportunity  of  sustaining  the  title  he  has  warranted,  and  de- 
feating a  recovery  by  the  plaintiff  in  ejectment.  If  he  fails  to  do 
this  successfully,  he  is  concluded  from  afterwards  asserting  the 
superiority  of  that  title,  and  compelled  to  refund  the  purchase 
money  with  interest.  By  giving  the  warrantor  notice,  the  de- 
fendanc  in  ejectment  may  relieve  himself  from  the  burden  of 
afterwards  proving  the  validity  of  the  title  under  which  he 
is  evicted.  But  if  he  neglects  to  give  the  notice,  he  must 
come  prepared  to  prove  on  the  trial  of  the  action  of  covenant, 
that  he  was  evicted  by  force  of  an  adverse  and  superior  title  ; 
in  other  words,  he  must  show  that  the  warrantor,  by  appearing 
and  defending  the  action  of  ejectment,  could  not  have  prevented 
a  recovery.  This  rule  imposes  no  hardship  upon  a  party.  The 
giving  of  notice  subjects  him  to  but  little  inconvenience.  It  by  no 
means  follows  that  a  judgment  in  ejectment  against  a  grantee  is 
founded  upon  the  validity  of  the  title  derived  from  the  grantor. 
It  may  be  obtained  by  collusion, .by  a  failure  of  the  defendant  to 
make  proof  of  the  title  under  which  he  entered,  or  upon  a  con- 
veyance from  him,  or  under  a  tax  title  originating  in  his  own  de- 
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fault.  There  is  no  good  reason  for  requiring  a  warrantor  to  sliow 
in  the  first  instance,  that  his  covenant  has  not  been  broken.  In 
this  case,  Sisk  had  no  notice  o£  the  pendency  of  the  action  of 
ejectment ;  and  the  record  of  the  proceedings  had  therein  was 
only  evidence  of  the  eviction  of  Woodruff.  It  was  incumbent  on 
the  latter  to  prove  in  addition,  that  the  eviction  was  under  title 
paramount,  (a) 

The  judgment  is  reversed,  and  the  cause  remanded. 

Judgment  reversed. 

(«)  Brady  V.  Spurck,  27  111.  R.479. 


The  Belleville  and  Illinoistown  Railroad  Company,  plain- 
tiff in  error,  v.  Richard  A.  Gregory  and  Wife,  defendants 
in  error. 

ERROR  TO  ST.  CLAIR. 

In  seeking  for  the  intention  of  the  legislature,  as  expressed  in  any  por- 
tion of  a  law,  it  is  proper  to  examine  the  whole  law. 

The  grant  of  a  right  to  a  railroad  company  to  extend  and  unite  with  any 
other  railroad  in  this  State,  gives  a  general  authority  to  extend  to  any 
other  road  within  the  prescribed  limits. 

If  one  part  of  a  law  is  designed  to  limit  or  explain  another,  it  must 
appear  to  have  been  framed  with  that  intention. 

That  provision  of  the  constitution  which  declares  that  no  private  or 
local  law  shall  be  passed  which  embraces  more  than  one  subject,which 
must  be  expressed  in  the  title,  cannot  be  evaded  by  declaring  such  an 
act  to  be  a  public  law. 

A  law  which  authorizes  the  construction  of  a  railroad,  with  a  branch 
or  extension,  the  purchase  of  land,  and  the  making  of  coal  beds 
thereon,  and  the  purchase  or  lease  of  a  ferry  franchise,  embraces  but 
one  subject. 

This  was  an  action  of  trespass  brought  by  Gregory  and  wife 
against  the  railroad  company,  for  entering  upon  the  lands  of 
Gregory,  making  embankments  thereon,  &c.  The  company  by 
plea  in  defense,  set  up  the  grant  by  the  legislature,  the  appoint- 
ment of  commissioners  under  the  law  to  procure  a  condemnation 
of  the  right  of  way  over  the  lands  in  question,  the  tender  of  the 
damages  assessed,  the  refusal  to  accept,  &c.,  and  that  the  com- 
pany entered  upon  the  lands,  as  they  lawfully  might,  &c.  To  this 
plea  a  demurrer  was  filed. 

The  cause  was  heard  before  Underwood,  Judge,  at  August 
term,  1853,  of  the  St.  Clair  Circuit  Court.  The  demurrer  was 
sustained  ;  the  plaintiff  below  waived  the  execution  of  a  writ 
of  inquiry,  and  took  judgment  for  one  cent  damages,  and  costs. 
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The  railroad  company  brought  the  cause  to  the  Supreme  Court. 
G.  KoERNER,  for  phiintiif  in  error. 

S.  Breese,  for  defendants  in  error. 

Catox,  J.  The  first  section  of  the  charter  creates  the  "Belle- 
ville and  Illinoistown  Railroad  Company"  a  body  politic  and 
corporate. (a)  The  second  section  authorizes  the  company  to 
construct  a  railroad  from  Belleville  to  Illinoistown.  The  third 
section  contains  a  grant  of  powers  necessary  for  the  execution 
of  the  work.  The  fourth  section  provides  that  the  company 
may  obtain  the  right  of  way,  in  case  o£  disagreement  with 
the  owners,  in  the  mode  prescribed  by  the  act  relating  to  the 
rights  of  way  approved  March  od,  1815.  This  section,  however, 
subsequently  provides  that  the  governor  shall  appoint  three  com- 
missioners to  assess  the  damages  to  the  owners  of  lands,  &c. 
taken  for  the  road,  and  it  requires  the  commissioners  to  deliv- 
er their  award  to  the  company,  "to  be  recorded  by  said  corpora- 
tion in  the  circuit  clerk's  office  of  St.  Clair  county,"  when 
the  title  to  the  land  thus  condemned  shall  be  vested  in  the  corpor- 
ation, provided  that  notice  of  the  intention  of  the  company  to 
apply  to  the  governor  for  the  appointment  of  the  commissioners 
shall  be  first  published  for  thirty  days  in  some  newspaper  printed 
in  St.  Clair  county.  This  section  also  provides,  that  the  taking 
of  an  appeal  shall  not  affect  the  possession  ot:  the  company, 
and  that  no  appeal  by  the  owner  of  the  land  shall  be  allowed, 
or  writ  of  error  prosecuted,  unless  the  owner  shall  stipulate  that 
the  company  may  enter  upon  and  occupy  the  land  "upon  said 
company  giving  bond  and  security,  to  be  approved  by  the 
clerk  of  the  circuit  court  of  the  county  of  St.  Clair,  that  they 
will  pay  to  the  party  appealing  or  prosecuting  such  writ  of 
error  all  costs  and  damages  that  may  be  awarded,"  &c.  The 
fifth  section  fixes  the  capital  stock  of  the  company  at  one 
hundred  thousand  dollars,  with  authority  to  the  stockholders  to 
increase  it  to  the  amount  expended  on  said  road.  The  sixth 
and  seventh  sections  provide  for  a  board  of  directors,  their 
electibn,  meeting,  &c.  The  eighth  section  requires  the  office  of 
the  company  to  be  located  in  the  city  of  Belleville.  The 
ninth,  tenth,  and  eleventh  sections  relate  to  the  mode  of  oper- 
ating the  road.  The  twelfth  section  provides  for  crossing  other 
roads,  watercourses,  &c.  The  thirteenth  section  relates  to 
dividends.  The  fourteenth  authorizes  the  company  to  pur- 
chase land  and  to  work  the  coal  beds  therein,  and  for  that  purpose 

(a)  Laws  of  1852,  p.  114. 
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tliey  may  buy  out  other  companies  or  lease  their  tracks,  rights, 
and  privilegos,  "and  may  make,  have,  use,  and  maintain  any  and 
all  branch  roads  by  said  company  deemed  necessary  in  transact- 
ing their  business,  coiidemning  all  lands  and  ways  therefor  as 
herein  above  provided."  This  section  also  authorizes  the  com- 
pany to  purchase  or  lease  a  ferry  franchise.  The  fifteenth  section 
authorizes  the  city  of  Belleville  and  the  county  of  St.  Clair  to 
subscribe  stock  in  the  corporation.  The  sixteenth  section  pre- 
scribes penalties  for  injuring  the  road,  &c. 

The  seventeenth  section  is  one  under  Vv'hich  the  company  claim 
the  right  to  extend  their  road  to  and  unite  it  with  the  Chicago  and 
Mississippi  Railroad  at  or  near  the  city  of  Alton,  and  in  these 
words  : — 

"Said  company  shall  have  the  power  to  extend  to  and  unite  its 
road  with  any  other  railroad  now  constructed,  or  which  may 
hereafter  be  constructed  in  this  State,  and  for  that  purpose  full 
power  is  hereby  given  to  said  company  to  make  and  execute  such 
contract  with  any  other  company  as  will  secure  the  objects  of  such 
connection." 

The  two  remaining  sections  authorize  the  company  to  borrow 
money  and  limit  the  time  within  which  the  road  shall  be  com- 
pleted. 

Upon  the  construction  of  this  seventeenth  section,  must  depend 
the  decision  of  the  question  now  presented.  In  seeking  for  the 
intention  of  the  legislature  as  expressed  in  any  portion  of  a  law  it 
is  eminently  proper  to  look  into  the  whole  laAv,  as  one  portion 
may  frequently  be  designed  to  extend,  qualify,  or  limit  another 
portion.  Hence  I  have  stated  the  substance  of  the  whole  act,  so 
far  as  it  can  possibly  affect  this  question. 

It  is  undoubtedly  true,  that  the  primary  object  of  the  legis- 
lature in  the  passage  of  this  charter,  and  that  which  was 
■  most  in  their  contemplation,  was  to  provide  for  and  secure  the 
construction  of  a  railroad  from  the  city  of  Belleville  to  Illinois- 
town.  The  details  of  the  bill  are  framed  with  direct  reference  to 
that  object.  To  induce  this,  the  rights,  privileges,  and  franchises 
specified  in  the  charter,  were  granted  to  the  corporation.  These 
constitute  the  consideration  offered  to  the  company  to  induce 
them  to  construct  the  work,  and  for  these  the  public  was  to 
derive  a  benefit  in  the  use  of  the  road.  By  accepting  the 
charter,  the  company  became  obliged  to  construct  the  road  between 
the  two  specified  points,  at  all  events,  and  the  legislature  in  the 
charter  said,  if  you  will  do  this,  you  may,  if  you  choose,  extend 
your  road  beyond  the  specified  location.  This  right  to  extend 
as  well  as  the  right  to  charge  tolls,  was  undoubtedly  designed 
as  an  inducement  to    secure    the    construction    of  the  road  as 
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specified.  The  one  is  as  sacred  a  riglit  as  tlie  otlier,  and  secured 
by  the  same  contract,  and  it  is  as  much  our  duty  to  protect  it. 
The  same  may  be  said  of  the  right  to  purchase  and  hold  coal 
lands,  to  Avork  the  coal-mines,  and  to  build  "  branch  roads." 
The  question  is,  how  far  did  the  legislature  agree  that  the  com- 
pany might  extend  their  road  ?  The  charter  gives  this  answer : 
"  Said  company  shall  have  the  power  to  extend  to  and  to  unite  its 
railroad  with  any  other  railroad  now  constructed,  or  which  may 
hereafter  be  constructed,  in  this  State."  To  undertake  to  prove 
by  argument  what  is  the  meaning  of  this  provision,  is  to  me 
like  an  attempt  to  demonstrate  by  reasoning,  how  many  inches 
there  are  in  a  foot.  The  authority  to  extend  is  general,  to  any 
other  road,  with  this  restriction,  that  the  other  road  shall  be  "in 
this  State."  The  expression  of  this  limitation  shows  how  far 
it  was  the  design  of  the  legislature  that  this  power  should  be 
limited.  Otherwise  the  expressed  limitation  was  worse  than 
useless.  It  is  certainly  possible  that  the  legislature  intended  to 
grant  the  right  to  extend  this  road  to  and  unite  it  with  any  other 
road  which  the  company  might  select,  within  the  prescribed 
limits  ;  and  if  such  was  their  design,  what  more  appropriate  lan- 
guage than  this  could  have  been  used  to  express  that  intention  ? 
Grrant  the  possibility  of  such  an  intention,  and  we  are  forced  to 
the  conclusion  that  they  did  so  intend,  unless  in  some  other 
part  of  the  act  they  have  expressed  a  further  limitation,  showing 
a  different  intention.  A  very  ingenious  effort  was  made,  upon 
the  argument,  to  show  from  other  provisions  of  the  charter,  that 
the  legislature  did  not  mean  what  they  said,  but  that  something 
less  was  intended ;  that  they  intended  to  restrict  the  limits  of 
the  right  to  extend  within  the  county  of  St.  Clair.  I  will 
notice  all  the  clauses  of  the  charter  relied  on  to  establish  this 
limitation. 

The  first  is  the  provision  in  the  fourth  section,  that  the  awards 
of  the  commissioners  to  assess  the  damages  for  the  right  of  way, 
should  be  recorded  by  the  corporation  in  the  circuit  clerk's  office 
of  St.  Clair  county.  In  the  same  section  is  also  a  provision,  that 
notice  should  be  published  in  some  paper  in  that  county,  of  the 
intention  of  the  company  to  apply  to  the  governor  to  appoint  such 
commissioners.  And  again,  in  the  same  section,  is  a  provision, 
that  the  possession  of  the  company  should  not  be  affected  by  an 
appeal  from  the  award  of  the  commissioners,  and  that  the  owner 
of  the  land  should  not  be  allowed  to  take  an  appeal  or  prosecute 
a  writ  of  error,  unless  he  would  stipulate,  that  the  company  might 
retain  the  possession,  upon  their  giving  bond  with  security,  to  be 
approved  by  the  clerk  of  the  circuit  court  of  St.  Clair  county, 
conditioned  to  pay  the  damages,  &c.     It  was   assumed  upon  the 
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argument,  that  these  provisions  made  it  necessary  that  all  appeals 
from  the  awards  of  the  commissioners  should  be  taken  to  the  cir- 
cuit court  of  St.  Clair  county,  or  at  least,  that  the  legislature  so 
understood  it.  This,  however,  by  no  means  necessarily  follows. 
Nothing  is  said  about  the  jurisdiction  of  such  appeals,  or  the 
mode  of  taking  them.  All  of  that  is  provided  for  in  the  law  of 
1&45,  and  is  left  unchanged  by  any  thing  to  be  here  found.  The 
only  object  of  this  provision  is  to  affect  the  question  of  possession, 
in  case  an  appeal  is  taken.  By  the  law  of  1845,  if  the  com- 
pany take  an  appeal,  they  must  give  bond  that  they  will  pay 
the  damages  which  shall  be  adjudged  against  them,  and  by  the 
charter,  if  the  owner  of  the  land  takes  an  appeal,  he  shall  stipu- 
late that  the  company  may  retain  the  possession,  upon  their 
giving  a  bond  with  security,  to  be  approved  by  the  clerk  of  the 
circuit  court  of  St.  Clair  county,  to  pay  the  damages,  &c.  If 
they  do  not  give  this  bond,  the  appeal  proceeds  the  same  as  in 
other  cases,  and  the  only  effect  is  that  they  lose  the  possession. 
The  appeal  is  perfected  without  this  bond  which  need  not 
necessarily  be  filed  with,  and  which  constitutes  no  part  of  the 
appeal  papers.  The  provision,  then,  that  this  bond  must  be  ap- 
proved by  an  officer  in  St.  Clair  county,  in  no  way  interferes  with 
an  appeal  to  be  taken  in  the  circuit  court  of  Madison  county. 
The  office  of  the  company  is  located  in  the  city  of  Belleville,  and 
there  may  have  been  a  propriety  in  requiring  the  bond  which 
entitles  the  company  to  the  possession  of  the  premises,  to  be  ap- 
proved by  an  ofilcer  residing  in  the  same  place.  So  too  of  the 
publication  of  the  notice  of  an  intention  of  the  company  to  apply 
to  the  governor  for  the  appointment  of  commissioners.  That  had 
no  connection  with  an  appeal,  nor  did  it  prevent  the  governor 
from  selecting  commissioners  from  Madison,  or  any  other  county. 
It  was  a  matter  of  arbitrary  discretion  with  the  legislature  to  deter- 
mme  in  what  paper  the  notice  should  be  published,  and  they  might 
as  rightfully  have  selected  a  paper  in  Alton,  or  St.  Louis  even,  as 
in  St.  Clair  county.  Nor  does  the  fact  that  the  award  of  the  com- 
missioners is  required  to  be  recorded  in  the  office  of  the  clerk  of 
the  circuit  court  of  St.  Clair  county  determine  any  thing  as  to  the 
location  of  the  premises  upon  which  the  award  is  to  be  made.  It 
is  true  that  such  record  might  operate  as  constructive  notice  to 
third  persons  of  the  right  of  the  corporation  to  occupy  the  land, 
but  such  notice  is  effectually  given,  by  the  actual  possession  of 
the  company,  by  the  construction  of  the  road.  The  most  substan- 
tial purposes  of  such  record  is  the  presei'vation  of  the  evidence 
of  the  title  of  the  company,  and  it  may  have  been  thought  con- 
venient to  have  that  preserved  by  a  record  at  the  place  of  the 
home  office  of  the  compan3^ 
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Bat  these  suggestions  are  made  rather  with  the  purpose  of 
showing  that  there  is  no  actual  incongruity  between  the  pro- 
visions of  the  charter  above  adverted  to,  and  a  proceeding  to 
acquire  the  right  of  way  in  counties  other  than  St.  Clair,  than 
because  I  suppose  they  were  framed  with  any  particular  refer- 
ence to  the  exercise  of  the  right  conferred  in  the  seventeenth 
section,  to  extend  the  road  beyond  the  termini  specified  in  the 
charter.  All  of  the  details  of  the  bill  were  framed  with  particular 
reference  to  the  specified  road,  to  secure  the  construction  of 
which  was  the  primary  object  of  the  legislature  in  the  passage 
of  the  law,  rather  than  with  express  reference  to  the  exercise  of 
an  undefined  power,  which  is  expressly  granted,  but  in  the 
exercise  of  which  the  legislature  have  manifested  no  particular 
interest ;  and  this  being  the  case,  it  is  remarkable,  indeed,  that 
these  details  do  not  in  some  substantial  way  interfere  with 
the  exercise  of  a  power  granted  in  such  unlimited  terms,  and 
without  a  particular  reference  to  which  they  were  undoubtedly 
jDrepared.  Even  were  the  inconsistencies  under  such  circum- 
stances to  the  extent  supposed,  we  should  hardly  be  justified  in 
depriving  the  company  of  a  right  which  is  given  in  terms  so 
plain  and  absolute,  that  there  is  no  room  even  to  doubt  of  their 
meaning,  when  there  is  no  provision  of  the  law  which  has  the 
appearance  of  a  design  to  limit  or  explain  them.  One  portion 
of  a  law  may  undoubtedly  quality,  restrain,  or  even  suspend 
another  portion,  but  in  order  to  have  that  effect,  it  must  appear 
that  it  was  framed  with  that  intention.  Can  any  one  reason- 
ably suppose  that  these  provisions  of  the  charter,  providing  for 
the  recording  of  the  award,  the  publication  of  the  notice,  or  the 
approval  of  the  bond,  which  may  be  done  at  any  time  after  the 
appeal  is  perfected,  were  inserted  with  the  view  of  limiting  the 
power  granted  in  the  seventeenth  section,  so  as  to  prohibit  the 
company  from  extending  the  road  beyond  the  limits  of  St. 
Clair  county,  when  that  section  says  they  may  extend  to  and 
connect  with  any  other  road  in  this  State?  It  is  evident  that 
those  provisions  were  inserted  without  any  reference  to  or  a 
thought  of  this  right  of  extension,  which  is  inserted  in  a  subse- 
quent and  separate  part  of  the  charter.  Had  such  a  restriction 
been  intended,  it  would  have  been  provided  for  in  other  and 
express  terms,  and  not  been  left  to  a  more  than  doubtful  im- 
plication, eminently  calculated  to  deceive  and  entrap  those  who 
were  invited  to  expend  their  money  upon  the  good  faith  of  the 
State  in  a  public  enterprise. 

But  we  were  referred  to  legislative  history,  to  show  that  this 
power  of  extension  was  not  designed  to  confer  so   broad   a  right 
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as  the  language  imports.  Whatever  else  may  have  been 
granted  or  refused  by  this  legislature,  it  was  not  pretended  on 
the  argument,  nor  am  I  advised  that  such  is  the  fact,  that  they 
or  their  predecessors  ever  refused  to  sanction  the  construction 
of  a  railroad  between  Alton  and  Illinoistown,  nor  am  I  aware 
that  a  charter  specifying  such  a  road  was  ever  asked  for.  But 
granting  that  it  had  been,  and  refused,  and  it  would  go  but 
very  little  way  to  prove  that  the  legislature  did  not  mean  what 
they  have  expressly  declared.  Nothing  is  more  common,  than 
to  see  a  measure  defeated  in  one  form  to-day,  and  granted  in 
another,  to-morrow.  Nor  can  the  presumed,  or  even  well-known 
views  of  all  the  members  of  the  legislature,  be  allowed  to  repeal 
an  express  provision  of  a  law,  or  to  control  its  construction. 
The  law  alone  can  speak  the  legislative  will.  When  the  courts 
shall  be  driven  to  the  lobbies  of  the  legislature  to  learn  the  sen- 
timents of  the  members,  for  the  purpose  of  construing  the  laws, 
a  new  rule  of  construction  will  have  been  adopted.  But  above 
all  others,  this  class  of  legislation  should  be  construed  by  its 
OAvn  terms,  and  without  reference  to  extraneous  circumstances, 
and  should  be  so  framed  as  not  to  mislead  or  deceive  those  to 
whom  it  is  addressed.  Here  is  a  law,  not  designed  for  the 
general  government  of  our  own  citizens  alone,  who  may  be  sup- 
posed to  be  familiar  with  our  legislative  history  and  with  the 
general  sentiments  of  their  representatives,  but  it  is  also  a 
proposition  for  a  contract,  addressed  to  capitalists  throughout 
the  world,  ignorant  as  they  must  be  of  all  these  extraneous  cir- 
cumstances, and  who  must  necessarily  rely  alone  upon  the 
terms  of  the  law,  to  determine  the  nature  and  character  of  the- 
proposition.  In  such  a  case,  justice  to  them  and  justice  to  the 
integrity  of  the  State,  require  that  we  should  look  to  the  terms 
of  the  law  for  its  meaning,  and  inquire  how  it  was  fairly  under- 
stood by  those  to  whom  it  was  addressed,  and  who  have 
accepted  and  acted  upon  it,  and  thus  become  parties  to  it. 
There  is,  however,  nothing  in  the  history  of  our  legislature,  so 
far  as  I  understand  it,  to  warrant  the  supposition,  that  had  a 
sanction  to  this  particular  route  been  asked  for,  it  would  have 
been  refused.  No  one  can  ever  know  what  particular  route  it 
was  the  design  or  expectation  of  the  legislature  would  be  taken 
in  the  extension  authorized  in  such  general  terms.  Some  mem- 
bers may  have  expected  one  route  would  be  taken,  and  some 
another,  while  the  minds  of  others  were  not  fixed  upon  any 
particular  route  ;  and  it  is  very  certain  that  all  those  who  voted 
for  the  law  had  not  agreed  upon  or  contemplated  any  particular 
route,  else  that  route  would   have  been  adopted   and   specified. 
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The  road,  to  a  certain  extent,  was  agreed  upon  and  specified  ; 
beyond  that,  an  indifference  is  manifested,  indicating  that  it 
was  not  supposed  to  be  prejudicial  to  the  public  interest  to 
extend  it  to  and  unite  it  Avith  any  other  road  in  the  State, 
which  the  company  might  select.  Whether  we  agree  with  the 
legislature  in  the  propriety  of  maldng  so  broad  a  grant  of  powers, 
it  is  unnecessary  to  say.  The  responsibility  is  with  them  and  not 
with  us. 

But,  even  admitting  that  we  felt  the  most  perfect  moral  cer- 
tainty, that  the  legislature  never  did  intend  to  sanction  this 
particular  extension,  and  it  by  no  means  follows,  that  we  may 
refuse  to '  give  effect  to  a  power  thus  unintentionally  granted. 
Numerous  statutes  might  be  referred  to,  the  effect  of  which  is 
entirely  different  from  an3^thing  which  could  have  been 
designed,  and  yet  the  courts  must  give  them  full  effect.  A  ref- 
erence to  one  will  suffice.  In  18J:7,  our  legislature  passed  a  law 
increasing  the  punishment  for  manslaughter,  and  repealing  the 
old  law  without  any  saving  clause.  The  effect  was  to  turn 
loose  all  those  who  were  guilty  of  that  crime,  and  who  were 
not  yet  convicted ;  and  under  its  provisions  several  escaned. 
I  was  obliged  to  arrest  one  judgment  after  conviction  and  set 
the  criminal  free,  and  yet  I  never  supposed,  and  no  one  ever 
supposed,  that  the  legislature  ever  contemplated  such  a  result. 
The  design  of  the  new  law  was  to  increase  and  not  to  remit 
the  punishment  for  that  crime,  and  the  remission  was  the  result 
of  an  oversight.  If  it  be  said  that  there  was  no  legislative 
intention  on  the  subject,  because  the  particular  effect  was  not 
thought  of,  the  same  reply  is  conclusive  in  the  case  before  us. 
Either  the  lesfislature  did  not  think  of  the  road  beino;  extended 
to  Mton,  or  else  it  was  designed  to  grant  the  power  to  extend 
it  there.  Had  there  been  an  affirmative  intention  not  to  allow 
it,  there  is  no  room  for  doubt  that  it  would  have  been  expressly 
prohibited  or  excepted,  when  the  general  power  was  granted. 
Is  not  the  terminus  of  the  Chicago  and  Mississippi  road  at 
Alton,  in  this  State  ?  As  a  geographical  fact  it  is  so,  and  if 
so,  then  the  law  says  they  may  go  there  and  unite  with  that 
road.  Is  not  a  railroad  as  much  a  geographical  designation  as 
a  city,  and  suppose  the  charter  had  said  they  might  extend  to 
and  unite  their  road  with  any  city  in  this  State,  might  they  not 
have  gone  to  Alton  ?  And  yet  the  legislature  as  well  knew 
that  there  was  a  railroad  at  Alton  as  they  knew  that  there  was 
a  city  there.  Tell  me  why  the  power  to  go  there  now  is  not  as 
ample  as  it  would  have  been  then.  It  requires  no  more  liberal 
construction  in  the  one  case  than  in  the  other.  Indeed  it  is 
no  construction  at  all,  for  there  is  no  room  for  construction.      It 
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is  simply  repeating  what  the  legislature  has  said.  They  have 
granted  the  power,  and  it  is  our  duty  to  protect  it. 

Something  was  said  upon  the  argument  about  connections 
with  other  roads,  and  that  at  most  this  seventeenth  section 
allows  of  but  one  extension  for  the  purpose  of  connoting  with 
another  road.  There  is  certainly  nothing  in  this  case  showing 
that  any  other  connection  than  the  one  mentioned  in  the  plea 
is  contemplated.  If  the  facts  are,  that  the  company  had  pre- 
viously adopted  another  extension,  for  the  purpose  of  connect- 
ing with  a  different  road,  a  replication  should  have  shoAvn  it, 
when  an  entirely  different  question  would  have  been  presented. 
We  may  know  outside  of  the  record,  that  in  order  '  to  reach 
Alton  this  road  must  cross  the  Ohio  and  Mississippi  road ;  but 
the  mere  crossing  of  another  road  does  not  necessarily  form  a 
connection  with  it,  such  as  is  contemplated  in  this  section. 
That  means  such  an  arrangement  as  to  pass  cars,  freight,  and 
passengers  conveniently  from  one  road  to  the  other.  But  there 
is  nothino;  in  this  record  tending  to  show  that  this  risiht  to 
extend  to  and  unite  with  another  road,  has  been  exercised  and 
exhausted. 

The  constitutional  objection  to  the  law  remains  to  be  con- 
sidered. This  we  are  of  opinion  is  not  well  taken.  The  con- 
stitution provides,  "And  no  private  or  local  law  which  may  be 
passed  by  the  general  assembly  shall  embrace  more  than  one 
subject,  and  that  shall  be  expressed  in  the  title."  That  this  is 
a  private  law,  within  the  meaning  of  this  provision  of  the  con- 
stitution, we  have  no  doubt.  It  was  to  prevent  abuses  in  this 
class  of  legislation  that  this  provision  of  the  constitution  was 
adopted,  and  the  legislature  could  not  evade  its  effect  by  sim- 
ply declaring  the  act  to  be  a  public  law,  as  was  done  in  this 
case.  The  first  inquiry  then  is  :  Does  this  law  embrace  more 
than  one  subject  ?  The  subject  of  this  law  is  tlie  incorporation 
of  a  railroad  company.  No  other  subject  is  introduced  into 
the  law,  and  but  one  company  was  created  by  it.  Bat  it  was 
urged  that  two  roads  were  authorized  to  be  constructed  by  the 
law,  if  this  extension  is  sustained.  Even  admitting  that  this 
would  make  the  law  obnoxious  to  the  constitutional  objection, 
the  fact  does  not  sustain  the  objection.  With  the  extension  to 
Alton,  there  will  be  but  one  continuous  road,  and  that  on  a 
much  straighter  line  than  many  other  roads  in  the  State  If 
we  are  to  look  at  the  line  of  road  authorized  to  be  constructed, 
for  the  purpose  of  determining  whether  the  bill  embraces  more 
than  one  subject,  we  shall  find  this  law  as  free  from  objection 
as  most  others  of  a  similar  character,  and  much  more  so  than 
some  others.     Take  for  instance    the    law    creatine-    the   Illinois 
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Central  Railroad  Company,  providing  for  the  construction  of  a 
main  trunk,  and  the  Chicago  and  Dubuque  branches,  the  former 
of  which  projects  from  the  main  road,  over  two  hundred  miles 
from  its  terminus  at  Chicngo,  presenting  the  same  objection  in  a 
much  higher  degree.  And  there  is  another  feature  in  that  char- 
ter which  is  not  found  in  the  one  before  us.  That  grants  not 
only  the  necessary  powers  for  the  construction  of  the  road,  but  it 
also  contains  a  grant  to  the  company  of  over  two  and  a  half  mil- 
lions of  acres  of  land.  There  would  be  much  more  propriety  in 
saying  that  here  are  two  distinct  subjects  contained  in  the 
law,  and  yet  a  little  reflection  will  convince  us  that  even  that  law 
contains  but  one  subject,  and  that  is  the  incorporation  of  a  com- 
pany for  the  construction  of  a  railroad,  to  promote  which  object 
alone  all  of  the  various  provisions  are  introduced.  Much  less 
plausible  objections,  however,  are  urged  rgainst  the  charter  now 
before  us.  Should  we  hold  this  law  to  be  unconstitutional  for 
the  reason  urged,  but  few  railroad  charters  in  this  State  could 
survive  the  test. 

The  title  of  the  bill  is  :  "An  act  to  incorporate  the  Belleville  and 
Illinoistown  Railroad  Company."  This  is  not  only  a  literal, but  it 
is  also  a  substantial  compliance  with  the  constitution.  The  sub- 
ject and  the  object  of  the  law  was  to  incorporate  a  railroad  com- 
pany, the  name  of  Avhich  is  distinctly  given  in  the  title  of  the  bill. 
But  the  name  of  the  company  does  not  give  a  full  description  of 
the  road  authorized  to  be  constructed.  There  is  no  constitutional 
provision  requiring  that  this  should  be  done.  Should  we  require 
that,  it  would  be  equally  necessary  to  require  the  title  to  state  all 
of  the  other  powers  granted  by,  or  provisions  contained  in  the 
charter,  for  they  are  as  much  a  part  of  the  object  of  the  law,  and 
thus  the  title  would  have  to  be  nearly  as  long  as  the  law  itself, 
else  some  one  might  complain  that  he  was  misled  by  it.  There  is 
probable  not  a  charter  of  any  kind  in  the  statute  books  which  is 
not  liable  to  this  objection.  The  "Illinois  Central"  gives  no 
accurate  idea  of  the  location  and  extent  of  that  road  and  its 
branches,  and  the  "Chicago  and  Mississippi"  would  apply  equally 
to  any  of  the  six  or  seven  roads  extending  from  Chicago  to  the 
Mississippi  river,  and  the  "Ohio  and  Mississippi"  tends  actually 
to  mislead  as  to  the  location  of  that  road,  for  it  nowhere  touches 
the  State  of  Ohio  or  the  river  having  that  name. 

This  provision  of  the  constitution  must  receive  a  fair  and  rea- 
sonable construction  ;  one  which  will  repress  the  evil  designed  to 
be  guarded  against,  but  which,  at  the  same  time,  will  not  render 
it  oppressive  or  impracticable.  The  names  of  corporations  have 
ever  been  arbitrary  or  fanciful,  and  they  probably  ever  Avill  be. 
They  most  generally,  it  is  true,  give  some  idea  of  the  purposes  of 
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tlie  corporation,  but  necessarily  in  the  most  general  way.  We 
are  of  opinion  that  this  law  embraces  but  one  sut)ject,  which 
is  expressed  in  its  title  and  that  it  must  be  sustained. 

The  circuit  court  erred  in  sustaining  the  demurrer  to  the  plea, 
and  its  judgment  must  be  reversed,  and  the  cause  remanded. 

Judgment  reversed. 
I 
Treat,  C.  J.,  dissented. 

(a)  Supervisors,  &c.,  t\  t^eopleexrel  &c.  25  111.  R.  181;  O'Leary  y.  Cook 
Co.,  28  III.  R.  588  ;    Cooley  on  Const.  Lim.,  pp.  81,  147,  14S. 


Rachel  M.   D.   Harding  and  Thomas   Boswell,   plaintiffs  in 
error,  v.  Mary  Clark,  defendant  in  error. 

ERROR  TO  MASSAC. 


On  an  issue  raised  as  to  the  trutli  of  an  affidavit,  iipon  wliicli  an  attach- 
ment was  issued,  the  declarations  of  the  defendant  made  after  the  ser- 
vice of  the  attacliment,  will  not  he  allowed  to  contradict  statements 
made  before  or  at  the  time  of  the  service  of  the  writ. 


J.  Jack,  for  plaintiffs  in  error. 

T.  G,  C.  Davis,  for  defendant  in  error. 

ScATES,  J.  The  affidavit  for  the  attachment  stated  that 
defendant  was  indebted  in  the  sum  of  seventy- two  dollars  for 
rent,  and  that  there  is  reason  to  believe  that  defendant  is 
about  to  remove  and  depart  from  this  State,  with  the  intention  to 
have  her  effects  removed  from  this  State,  and  is  about  disposing 
of  her  property  for  that  purpose.  Issue  was  taken  upon  the 
affidavit. 

The  proofs  showed,  that  defendant  had  inquired  the  road 
and  crossing  of  the  Mississippi  that  would  be  best  in  going 
to  Missouri,  and  declared  her  intention  to  move  there,  some  week 
or  two  before  the  suit  was  brought  ;  she  inquired  if  there  Avas  a 
land-office  there  ;  she  also  said  she  had  an  intention  of  mov- 
ing to  Johnson  county,  Illinois,  and  buying  an  improvement,  but 
had  given  that  up  ;  that  she  was  able  to  buy  the  place  on  which 
she  lived,  but    Avould    not,    as    she    was    dissatisfied   with  the 
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country,  and  was  going  to  Missouri ;  and  was  ready  to  go  as  soon 
as  the  roads  got  a  little  better,  and  she  had  settled  up  her  affairs. 
It  further  appeared  that  she  had  sold  her  stock  of  hogs  and  some 
chickens. 

These  declarations  of  intention  of  going  to  IMissouri  were  repeat- 
ed to  the  constable  when  he  served  the  attachment. 

Defendant  called  witnesses  who  had  heard  her  repeat  similar 
declarations  of  her  intentions  to  leave  the  country  and  to  enter 
Harding's  improvement  in  the  State,  both  before  and  after  the  ser- 
vice of  the  attachment;  sometimes  talking  of  going  to  Pulaski, 
and  sometimes  to  Thebes,  in  Alexander  county.  She  had  a  con- 
tract for  hauling  a  quantity  of  wood  with  her  oxen  and  wagon, 
which  was  not  completed,  and  in  which  they  were  employed 
at  the  time  of  the  levy,  and  that  she  had  not  made  any  prepara- 
tion for  going. 

Upon  the  facts  the  court  found  the  issue  for  the  defendant, 
which  is  assigned  for  error. 

We  are  of  opinion  that  the  proofs  clearly  sustained  the  issue  for 
the  plaintiffs. 

Most  of  the  declarations  deposed  to  by  the  witnesses  of  the 
defendant,  were  made  after  the  service  of  the  writ,  or  are  with- 
out date  as  to  the  time  when  made.  We  cannot  allow  any 
Aveight  to  those  declarations,  in  contradiction  of  what  she  had 
said  before  and  at  the  service  of  the  writ,  otherwise  it  would 
be  easy  to  remove  the  grounds  of  the  attachment.  Disregard- 
ing that  portion  of  her  proofs,  and  her  intention  to  remove  is 
clear  and  manifest,  and  v/e  think  the  issue  should  have  been 
found  for  the  plaintiffs. 

Juds:mcnt  reversed. 


SoLOMOX  Blue,  plaintiff  in  error,  v.  William  Leathers, 
defendant  in  error. 

ERROR  TO  GALLATIN. 

Where  two  parties  agree,  that  one  shall  furnish  a  farm  and  a  certain 
amount  of  teams  and  labor,  and  tlie  other  shall  give  labor  and  manag  e 
the  farm,  and  the  crop  to  be  divided  between  them,  such  an  agree- 
ment does  not  constitute  a  partnership. 

Cause  heard  before  Marshall,  Judge. 
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R.   S.  Nelson,  for  plaintiff  in  error. 
R.   F.  WiNGATE,  for  defendant  in  error. 

ScATES,  J.  By  consent  tlie  parties  employed  a  third  per- 
son to  state  their  accounts  and  strike  a  balance  between  them  ; 
both  parties  rendered  their  accounts  accordingly,  and  the  balance 
was  ascertained  and  announced  to  the  parties,  without  exception  to 
it  by  either,  or  any  express  promise  to  pay  by  Blue,  against  whom 
a  balance  of  $87.97  was  found.  Before  separating  they  agreed 
that  a  small  item  of  some  four  or  five  dollars  had  been  over- 
looked, and  Leathers  agreed  to  adjust  it  when  the  balance  was 
paid. 

This  settlement  was  proven  upon  the  trial,  and  at  the  instance  of 
Leathers  the  court  instructed  the  jury  that  an  action  would  lie  upon 
it,  without  an  express  promise  to  pay  the  amount  found  by  it. 
To  this  instruction  objection  is  made  here,  on  the  ground  that  the 
evidence  established  a  partnership  between  the  parties  in  the  mat- 
ters of  account  taken  into  that  settlement,  and  therefore  an  express 
promise  to  pay  the  balance  was  necessary,  to  sustain  an  action  at 
law.  This  court  has  so  decided  in  Chadsey  v.  Harrison,  11  111. 
R.  156,  and  in  Davenport  v.  Gear  et  al.,  2  Scam.  R.  498;  and 
also  in  New  York,  Casey  v.  Brush,  2  Caines  R.  295  ;  Westerlo  v. 
Evertson,  1  Wend.  R.  533.  An  express  promise  is  necessary  to 
sustain  an  action  at  law,  for  such  a  partnership  balance.  But 
this  rule  has  no  application  to  this  case  ;  the  question  as  to  the 
existence  of  a  partnership  was  submitted  to  the  jury,  among  oth- 
ers, and  from  a  general  verdict  for  plaintiff,  we  may  infer  that 
they  found  for  the  plaintiff'  on  this  ground  also,  unless  misled  by 
the  instruction  of  the  court,  as  applicable  to  partnerships.  But 
even  in  this  point  of  view  it  would  be  erroneous  only  as  an  ab- 
stract proposition,  for  the  testimony  very  clearly  shows  there  was 
no  partnership.  There  was  a  joint  interest  only.  Blue  agreed 
to  furnish  his  farm  and  a  certain  amount  of  teams  and  labor. 
Leathers  was  to  labor  and  manage  the  tillage,  and  the  parties 
were  to  divide  the  crop  in  the  proportion  ol:  two-thirds  to  Blue, 
and  one-third  to  Leathers.  This  does  not  constitute  a  partner- 
ship, although  it  is  a  joint  enterprise,  (a) 

Here  is  no  trading,  no  risks,  no  contingent  profits,  but  sim- 
ply an  agreement  for  joint  tillage,  and  a  division  of  the  produce 
of  the  farm  in  kind.  Instead  of  making  this  division  in  kind, 
Blue,  by  the  request  of  Leathers,  sold  Leathers'  part   of   this 

(n)  Morton  v.  Gate\j,  1  Scam.  R.  212  ;  Ahvood  r.  Ruckmau,  21  111.  R. 
200;  Dixon -y.  Nicolls,  39  111.  R.  384;  Chase  r.  McDonald,  24  111.  R.  240; 
Parker  r.  Fergus,  43  111.  R.  437. 
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crop  along  with  his  own.  The  settlement  between  the  parties 
included  a  division  of  the  purchase-money,  and  items  of  expense 
in  the  tillage,  harvesting,  and  marketing  the  crop,  together  it  may 
be  with  other  matters  not  embraced  within  the  contract.  The 
parties  did  not  go  into  proofs  upon  the  trial,  as  to  all  the  items 
embraced  in  this  settlement,  and  we  are  therefore  unable  to 
say  that  the  computation  of  the  jury  is  erroneous  and  contrary 
to  the  evidence.  The  witness  who  bought  the  crop  and  made 
the  settlement  states  the  balance  found  and  the  amount  he 
paid  on  the  crop  at  that  time,  but  does  not  state  that  it  was 
for  the  whole  or  only  a  part,  or  whether  he  paid  any  part  before. 
The  items  and  their  respective  amounts  are  not  given  us.  At 
the  time  he  made  the  settlement  he  paid  $150,  one-third  of 
which  would  make  Leathers'  part  only  $50  ;  yet  the  balance 
amounted  to  $87.97  ;  showing  the  necessity  of  introducing  full 
proof,  to  enable  us  to  recompute  the  account  in  order  to  detect 
an  error  in  the  computation  of  the  jury.  Thei'e  were  some  iew 
items  in  proof  before  the  jury  not  included  in  that  account,  and 
which,  doubtless  reduced  the  verdict  below  the  amount  of  the 
settlement ;  but  we  are  unable  from  the  proofs  in  the  record  to 
determine  that  there  was  error  in  the  record. 
Judgment  af&rmed,  with  costs. 

Judgment  affirmed. 


John  H.  Cummins,  plaintiff  in   error,  v.    John   D.    Cummins, 
defendant  in  error, 

ERROR  TO  JOHNSON. 

In  chancery,  an  answer  is  evidence  only  so  far  as  it  is  responsive  to  the 
allegations  of  the  bill. 

When  matters  in  discharge  are  stated  in  the  answer,  tliey  must  be 
proven,  unless  incases  where  tlie  same  matter  or  statement  that  cre- 
ates the  charge  also  shows  its  discharge. 

T.  G.  C.  Davis,  for  plaintiff  in  error. 

H.  B,  Montgomery,  for  defendant  in  error. 

ScATES,  J.  This  bill  was  filed  by  the  ward  against  the  tes- 
tamentary guardian  for  an  account,  charging  that  lands  and 
moneys  had  come  into  his  hands  as  guardian. 

The  guardian  answers,  admitting  that  in  recovering  the 
estate  of  the  ward  out  of  the  hands  of  the  executor  of  the    will, 
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he  had  acquired  title  to  certain  lands  purchased  under  an  exe- 
cution on  a  judgment  against  the  executor  for  $418.75,  and 
conveyed  to  him  on  7th  November,  1843.  He  admits  assets 
to  the  value  of  this  land  to  be  $427.12,  and  then  states  and 
sets  up  an  account  for  maintenance  and  education  and  ex- 
penses exceeding  the  assets. 

The  cause  was  heard  upon  bill,  answer,  replication,  and  ex- 
hibits, without  proofs,  and  the  bill  dismissed. 

This  is  erroneous,  according  to  the  rules  of  pleading  ;  the 
answer  is  evidence  only  so  far  as  it  is  responsive  to  the  allega- 
tions of  the  bill ;  so  far  as  matters  in  discharge  are  stated  in  the 
answer,  they  must  be  proved,  unless  in  cases  where  the  same 
matter  or  statement  that  creates  the  charge,  shows  also  its  dis- 
charge, (a)  Here  it  was  a  distinct  and  independent  matter,  and 
should  have  been  proven.  12  Pet.  R.  191;  1  Greenl.  Ev.  §  351; 
2  Story's  Eq.  Jur.  §§  1528,  1529.  Upon  these  principles  com- 
plainant was  entitled  to  a  decree  for  an  account. 

The  dismissal  was  erroneous  in  another  respect.  Courts  of 
equity  exercise  a  strict  supervision  over  the  expenditures  of 
guardians,  requiring  the  application  of  the  income  of  the  estate 
to  the  support  and  education  of  the  ward  to  be  satisfactorily 
shown,  so  far  as  needed  for  that  purpose,  and  the  surplus,  if 
any,  to  be  kept  productive.  But  they  seldom  sanction  the  use 
of  the  principal,  even  for  these  purposes,  unless  a  very  clear 
case  of  its  necessity  is  made  out,  to  the  court,  for  so  ordering. 
2  Fonbl.  Eq.  473,  474;  Davis,  Adm'r,  ^;.  Harknesse  e/  al. 
1  Gilra.  R.  177;  Davis  e/  al.  v.  Roberts,  1  S.  &  M.  553. 

Much  stricter  still  is  the  rule  when  a  guardian  breaks  in  upon 
the  principal,  without  first  obtaining  an  order  of  a  proper  court, 
authorizing  him  to  do  so.     1  Gilm.  R.  177. 

The  decree  is  reversed,  and  the  cause  remanded. 

Decree  reversed. 

(a)  Stark  and  wife  z\  Hillibut,  19  111.  E.  344;  Clements  v.  Moore,  6  Wa  1. 
U.  S.  R.  299. 


NOVEMBER  TERM,  1853. 


Blancliard  et  al.  i\  Morris. 


HiEAM  Blanciiard,  ct  al.,  plaintiffs   in  error,  v.  Wlliam  Mor 
Ris,   defendant  in  error. 


ERROR  TO  PERRY. 


Tlic  court  will  not  interfere  with  the  province  of  a  jury  upon  slight  dif- 
ferences of  opinion  ;  each  particular  case  will  be  considered,  and  if 
the  Courtis  well  satisrted  that  the  damages  awarded  are  too  high, 
relief  may  be  granted  by  giving  a  new  trial. 


See   opinion  of  the  court  for  a  statement  of  the  case. 

P.  B.  FouKE,  for  plaintiff's  in  error. 

H,  B.  Montgomery,  for  defendant  in  error. 

Scates,  J.  The  defendant  recovered  a  judgment  for  $700 
for  an  assault  and  battery  committed  upon  him,  -svhich  is  ob- 
jected to  here  as  excessive.  There  is  no  rule  for  revision  of 
verdicts  and  judgments  more  indefinite  and  indefinable  as  a 
rule  than  this  in  relation  to  excessiveness  of  damages,  and  more 
especially  for  injuries  to  the  person  and  reputation,  personal 
and  professional. 

In  reviewing  cases  of  this  character,  the  courts  have  made 
some  vain  effort  to  prescribe  and  fix  bounds  and  define,  but 
these  attempts  leave  the  rule  as  uncertain  and  intangible  as 
ever.  Nor  is  it  capable  of  greater  certainty  T\'hile  it  remains 
%vithin  the  province  of  a  jury  to  fix  and  ascertain  the  compensa- 
tion according  to  varying  circumstances.  It  must,  under  the  cir- 
cumstances of  each  case,  be  left  to  the  court  to  say, -whether  the 
amount  is  excessive,  and  to  apply  a  corrective.  The  only  attain- 
able certainty  is,  that  courts  will  not  interfere  with  the  province 
of  the  jury  upon  slight  diff'erences  of  opinion.  It  can  only, 
therefore,  be  in  those  cases  where  the  court  is  well  satisfied 
that  damages  are  too  high  under  the  circumstances  of  the  par- 
ticular case,  that  relief  of  this  character  will  be  given.  How- 
ever unsatisfactory  this  may  be,  it  is  not  only  not  worse  than  an 
arbitrary,  graduated  tariff  of  compensations  for  injuries,  without 
regard  to  the  ever  changing  circumstances  of  parties,  and  the 
manner,  mode,  and  degree  in  the  commission  of  them.  And  it 
would  be  better  to  withdraw  all  judicial  supervision,  and  leave 
the  question  entirely  to  the  jury  than  to  adopt  an  inflexible 
rule  of    compensation.     Men  in  the  jury  box,  as  well    as  out  of 
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it,  may,  and  doubtless  are,  sometimes  influenced  by  feelings  of 
sympathy  and  of  indignation.  But  the  men  of  the  vicinage 
are,  of  all  others,  the  best  able  to  fix  upon  a  true  and  just 
standard  of  these  discretionary  compensations  in  each  case. 

I  make  these  remarks,  because  the  damages  aro  more  in  this 
case  than  are  usually  given  in  cases  of  bodily  injury,  and  here 
there  was  none.  Yet  Ave  cannot  say  they  are  excessive  under  the 
circumstances ;  for  the  proofs  show  that  threats,  violence, 
and  imprisonment,  were  accompanied  by  mental  fear,  torture, 
and  agony  of  mind. 

The  defendant  is  but  a  youth,  and  is  a  cripple.  The  plaintiffs 
and  one  of  the  witnesses  accuse  him  of  stealing  five  or  six  hun- 
dred dollars,  and  demand  of  defendant  a  confession  of  an  infam- 
ous crime  and  the  money  under  pain  of  death.  By  their  mode  of 
proceeding  they  intend, without  injuring  the  body,  to  operate  upon 
and  injure  the  mind  ;  they  blindfold  him  ;  pretend  to  bleed  him  ; 
and  for  the  purpose  of  afTecting  his  mind  with  fear,  under  the 
belief  that  he  is  bleeding  to  death,  they  pour  water  from  a 
coffee-pot  into  a  basin  to  deceive  him  by  the  sound.  This  tor- 
ture is  successfully  practised  until  syncope  supervenes.  This  is 
renewed  by  an  attempt  to  hang  defendant.  Under  this  system  of 
mental  torture,  he  gives  them  thirteen  or  fourteen  dollars.  The 
accomplice  witness  calls  this  part  of  the  stolen  money,  and  the 
fainting  a  pretense. 

From  the  proofs  we  have  no  reason  to  doubt  but  that  the  money 
belonged  to  the  defendant,  and  was  extorted  from  him  bv  the  de- 
gree  of  terror  with  which  he  was  inspired  by  the  belief  that  he 
was  slowly  bleeding  to  death  at  one  moment,  and  was  about  to 
be  hung  the  next. 

The  jury,  under  the  circumstances,  have  adopted  a  standard  of 
compensation  by  its  severity,  protective  of  the  innocent,  the  young, 
and  the  infirm  ;  and  we  cannot  condemn  it  as  excessive. 

The  instructions  given  and  refused  present  no  variance  from 
the  laws  of  trespasses  to  the  person. 

Objection  is  made  to  the  refusal  of  a  nevf  trial,  on  the  ground 
that  defendant  Hill  was  not  shown  in  the  court  below  to  have  par- 
ticipated with  the  others. 

We  cannot  doubt  that  his  object  in  being  there,  Avas  in  com- 
mon Avith  those  who  acted ;  that  he  went  there  Avith  them,  and 
by  his  presence  was  aiding  and  abetting.  The  common  design 
was  made  knoAvn  to  this  defendant  by  the  witness,  and  tlie 
number  and  co-operation  of  all  forbade  that  resistance  by  the 
defendant  that  would  or  might  ha\^e  called  for  more  active  par- 
ticipation by  Hill.  The  circumstances  clearly  inculpate  Hill  ; 
if  he  had  been  a  mere  spectator,  he  might  easily  have  shown  it 
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by  the  witness,  who  was  a  chief  actor ;  failing  to  do  so,  his  guilt 
is  not  left  doubtful. 

Judgment  affirmed. 


Thomas  P.  Ayers,  plaintiff  in  error,  v.  William  M.  Grider, 
defendant  in  error. 


ERROR  TO   WILLIAMSON. 

Where  a  party  acting  as  constable  arrested  another,  and  took  from  him 
a  knife  and  other  articles,  and  the  arrested  party  accused  him  of  theft, 
if  the  words  spoken  are  understood  to  relate  to  the  arrest,  the  words 
are  not  actionable. 

See  opinion  for  statement  of  the  case. 

J.  Dougherty,  for  plaintiff  in  error. 

R.  S.  Nelson,  for  defendant  in  error. 

ScATES,  J.  The  words  charged  are  that  Grider  stole  the  knife^ 
and  money  and  purse  of  Ayers  ;  that  he  took  his  knife  and  money 
and  purse,  and  that  these  last  were  spoken  in  a  slanderous  sense, 
imputing  theft,  and  were  so  understood  by  the  hearers. 

By  the  proofs  it  appears  that  Grider  was  town  constable  in 
Marion,  and  as  such,  had,  a  few  days  before,  arrested  Ayers  in 
the  public  square  for  a  breach  of  the  town  ordinances,  and  took 
away  his  knife,  which  he  afterwards  gave  to  one  Pulley.  Grider 
Avas  in  Pulley's  store,  when  Ayers  came  in  and  said  to  him,  "  Go 
and  take  up  those  men  in  the  public  square  ;"  he  replied  he  would 
not.  Ayers  rejoined,  you  shall,  for  you  took  me  up,  and  stole  my 
knife  and  my  money."  Gridersaid,  "  IhandedPulley  your  knife," 
and  the  charge  of  stealing  was  understood  by  the  hearers  to  relate 
to  the  arrest.  The  quarrel  continued  ;  Ayers  threatened  to  cow- 
hide Grider,  &c. 

The  court  refused  to  instruct  the  jury,  "that  if  the  words  proven 
to  have  been  spoken  by  the  defendant  of  the  plaintiff  were  spoken 
about  and  in  relation  to  a  known  act,  and  that  act  in  law  is  not  a 
felony,  which  is  known  to  the  bystanders,  they  will  find  the  defend- 
ant not  guilty  ;  and  also  refused  a  new  trial. 
ill.  r.  vol.  XV.  4 
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The  bill  of  exceptions  presents  an  uncertainty  that  makes  it  diffi- 
cult to  determine  whether  we  are  to  look  at  this  instruction  as  a  part 
of  the  record  here.  In  giving  a  history  of  the  trial  the  proofs  are 
set  out,  and  the  instructions  asked  and  given  or  refused;  it  then 
proceeds,  "which  instructions  the  court  then  and  there  refused  to 
give  to  the  jury,  to  which  refusal  of  the  court  so  to  instruct  the  jury 
the  defendant  then  and  there  excepted  ;  but  did  not  excspt  until  a 
motion  was  made  for  a  new  trial."  If  it  was  then  and  there  ex- 
cepted to  at  the  trial  as  stated,  we  must  treat  it  as  a  part  of  the 
record;  if  not  until  the  motion  for  a  new  trial  was  made,  then  it  is 
not  a  part  of  the  record  and  we  cannot  examine  it,  as  it  should  have 
been  taken  "  during  the  progress"  of  the  trial.  Rev.  L.  1845.  p. 
416,  §21. 

The  instruction  asked  is  clearly  sustained  by  decisions  laying 
down  the  rule  contained  in  it,  and  should  have  been  given  by  the 
court,  as  the  proofs  clearly  presented  a  case  for  its  application. 
Thompson  t;.  Bernard,  1  Camp.  R.  45  ;  Brite  v.  Gill,  1  and  2  Mon- 
roe, R.  65  ;  Gill  v.  Bright,  6  Monroe,  130  ;  Van  Rensellaer  v. 
Dole,  1  John.  Gas.  279  ;  Ediew.  Brooks,  2  VVhart.  Dig.  598,  §  36  : 
Christie  v.  Cowell,  Peak's  N.  P.  C.  4  ;  Snag  v.  Gee,  2  Coke's  R. 
300,  ed.  1826  ;  Jackson  ^;.  Adams,  29  Eng.  Com.  L.  R.  371 ;  2 
Bing.  N.  Cas.  402. 

This  court,  in  the  case  of  McKee  v.  Ingalls,  4  Scam,  32,  held 
principles  which  embrace  the  reason  of  this  instruction.  Actiona- 
ble words  import  malice,  and  that  is  the  gist  of  the  action ;  it  is  a 
question  of  intention,  therefore,  sufficiently  evidenced  by  the  use  of 
actionable  words,  unaccompanied  by  explanatory  words  or  circum- 
stances. These,  however,  may  show  the  intention  to  have  been 
innocent ;  the  presumption  of  malice  is  wanting,  and  no  foundation 
for  the  action  exists. 

In  this  light  we  regard  the  proofs  in  this  case,  and  so  it  seems 
to  have  been  understood  by  all  the  witnesses  who  heard  the  charge. 
Ayers  called  the  taking  of  his  knife,  money  and  purse  fi'om  him, 
when  he  was  arrested  by  Grider,  as  constable,  stealing.  It  might 
constitute  a  trespass,  but  not  a  felony.  It  is  true  that  an  officer 
can  steal  from  his  prisoner  as  well  as  from  any  other  person,  but 
the  taking  should  be  accompanied  by  other  evidence  of  the  animo 
furandi^  than  by  openly,  and  it  may  be  forcibly,  disarming  the 
prisoner  of  his  weapons,  and  with  them  his  money  or  other  valua- 
bles. He  could  not  commit  a  theft  of  his  prisoner  by  any  open 
despoliation  of  his  goods  in  his  presence.  He  could  commit  both 
trespass  and  robbery,  but  not  larceny.  The  witnesses  all  under- 
stood this  charge  of  stealing  to  have  reference  to  a  taking,  at  the 
time  of  the  arrest  and  in  the  public  square  of  the  town. 
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Under  these  circumstances  no  larceny  could  be  committed,  as 
such  a  taking  could  at  most  only  amount  to  a  trespass,  and  there- 
fore, being  spoken  in  reference  to  such  a  transaction,  and  so 
understood  by  the  hearers,  they  were  not  actionable,  and  the  court 
should  have  granted  a  new  trial. 

Judgment  reversed,  and   cause  remanded  for  venire  de  novo. 

Judgment  reversed. 


Joel  Vaughan,  plaintiff  in  error,  v.  John  W.  Thompson  et  al., 
defendants  in   error. 

ERROR  TO  MASSAC. 

Unless  in  cases  where  it  appears  that  a  justice  has  not  jurisdiction,  in 
appeals,  tlie  circuit  court  will  give  the  parties  a  trial  upon  the  merits 
of  their  controversy,  without  regard  to  forms  or  technicalities. 

A  justice  of  the  peace  has  jurisdiction  in  an  action  against  a  constable, 
for  taking  property  not  subject  to  levy  ;  and  against  a  constable  and 
his  sureties  for  the  recovery  of  single  damages  for  his  malfeasance,  in 
taking  such  property. 

Where  forfeitures  or  penalties  are  imposed,  and  no  form  of  action  is 
given,  debt  will  lie. 

This  cause  was  heard  before  Denning,  Judge,  at  October  term, 
1853,  of  the  Massac  Circuit  Court. 

J.  Jack,  for  plaintiff  in  error. 

T.  G.  C.  Davis,  for  defendants  in  error. 

Scates,  J.  The  summons  issued  by  the  justice  is  this  case 
against  Thompson,  as  constable,  and  the  others  as  his  sureties, 
was  on  a  demand  not  exceding  one  hundred  dollars,  for  mal- 
feasance in  office.  The  account  filed  was  for  $99.00,  being 
three  times  the  value  of  a  certain  mule,  taken  and  sold  by  the 
constable,  which  was  exempt  from  execution.  A  copy  of  the 
constable's  bond  was  filed  with  the  papers  of  the  justice,  on 
the  appeal  to  the  circuit  court.  The  circuit  court  dismissed  the 
suit,  upon  motion,  for  want  of  jurisdiction  in  the  justice.  This 
is  erroneous.  The  statute  (R.  L.  1815,325,  §  66)  provides, 
that  on  appeals  exceptions  to  the  form  or  substance  of  the  sum- 
mons or  proceedings  before  the  justice,  shall  not  be  taken  ;  that 
the  parties  shall  stand  in  the  same   position  there  as  in  original 
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actions  (§  68)  ;  they  shall  be  heard  in  a  summary  -way  without 
pleadings  (§  66)  ;  they  shall  have  the  right  to  use  each  other 
as  witnesses  (pp.  320,  321,  §§  39,  40,41).  The  true  scope, 
spirit,  and  intent  of  the  law  is  to  give  the  parties  a  speedy, 
fair,  and  full  trial  upon  the  merits  of  their  controversy,  without 
regard  to  forms  or  technicalities,  and  have  it  determined 
according  to  law  and  justice,  Unless  it  shall  appear  that  the  jus- 
tice of  the  peace  had  no  jurisdiction,  in  which  case  it  shall  be  dis- 
missed (325,  §  67). 

This  is  not  apparent  upon  the  papers  transcribed  into  this 
record. 

The  same  act,  p.  316,  §  17,11  14,  confers  jurisdiction  expressly 
for  malfeasance,  misfeasance,  or  non-feasance  of  sheriffs,, 
coroners,  or  constables,  where  the  amount  claimed  does  not 
exceed  one  hundred  dollars.  And  again  in  the  118th  section 
of  the  same  act,  they  shall  have  like  jurisdiction,  "if  any  special 
damage  shall  arise  to  any  party  by  reason  of  the  neglect  or 
refusal  to  act,  or  the  misfeasance  or  non-feasance  of  any 
constable  in  the  discharge  of  any  official  duty."  And  again  in 
the  twelfth  paragraph  of  seventeenth  section  they  have  juris- 
diction given  "in  all  actions  of  trespass  on  personal  property," 
not  exceeding  one  hundred  dollars.  Suits  may  be  brought  before 
them  on  constables'  bonds,  where  the  demand  does  not  exceed  one 
hundred  dollars. 

In  construing  these  provisions,  we  disregard  objections  to  either 
form  or  substance  in  the  summons  and  proceedings  before  the 
justice,  and  may  hear  and  determine  the  very  right  of  the  parties^ 
as  in  debt  on  the  constable's  bond  to  settle  the  liabilities  of 
principal  and  sureties,  for  malfeasance  in  office,  by  taking  prop- 
erty exempt  from  execution  ;  or  as  in  trespass  upon  personal 
property,  against  the  constable  alone  for  single  damages  ;  noth- 
ing but  a  want  of  jurisdiction  in  the  justice  should  prevent  the 
circuit  court  from  hearing  and  determining  the  controversy  in  a 
summary  way.  This  we  hold  to  be  the  true  spirit  and  meaning  of 
the  statute. 

We  are  of  the  opinion  that  the  twelfth  and  fourteenth  para-' 
graphs  of  the  seventeenth  section,  each  confer  jurisdiction.  The 
former  for  the  trespass  in  taking  property  not  subject  to  levy 
and  in  Avhich  single  damages  only  could  be  recovered  against  the 
constable,  since  the  repeal  of  the  act  of  the  4th  of  March,  1843 
(repealed  in  1845  ;  see  R.  S.  469),  giving  this  form  of  action 
for  the  recovery  of  treble  damages  before  justices.  The  latter 
in  the  form  of  trespass  or  debt  for  the  recovery  of  single  dam- 
ages against  the  constable  alone,  or  against  him  and  his 
sureties,  for  his  malfeasance  in  taking   under  color  of  his  office,. 
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property  not  liable  to  execution,  in  which  single  damages  only 
could  be  recovered.  For  we  are  of  opinion  that  the  sureties  are 
not  liable  on  the  bond  for  any  more  than  the  actual  damages, 
the  statute  not  having  charged  them  with  the  treble  statutory 
damages  in  the  nature  of  a  penalty. 

Where  forfeitures  or  penalties  are  imposed,  and  no  form  of 
action  is  given,  debt  will  lie.  But  the  act  imposing  the  penalty 
of  treble  damages  in  this  case,  gives  an  action  of  trespass  for 
that  purpose.     R.  L.  1845,  p.  3U6,  §  35. 

Filing  an  account  for  and  demanding  treble  damages,  therefore, 
will  not  oust  the  jurisdiction  of  the  justice  to  hear  and  determine 
the  case,  as  in  trespass  against  the  constable  alone,  or  as  in  debt, 
against  him  and  his  sureties,  for  single  damages. 

So  that  the  jurisdiction  is  clear,  and  the  order  of  dismissal 
'  erroneous.  («) 


Judgment  reversed. 


(a)  Campbell  v.  Couover,  3C  111  R.  64. 


.<jrARMO  Leddo  et  al.,  plaintiffs  in  error,  v.  William  A.  Hughes, 
defendant  in  error. 


ERROR  TO  PULASKI. 


The  lender  of  money  to  the  master  of  a  vessel,  to  aid  in  making 
repairs,  or  to  purchase  supijlies,  must  see  that  the  amount  advanced  is 
reasonable  and  necessarJ^ 

The  ports  of  the  difterent  States,  under  the  maritime  law,  are,  in  respect 
to  each  other,  foreign. 

The  wages  of  seamen  only  become  due  upon  a  successful  termination  of 
the  voyage. 

The  maritime  law  has  no  application  to  flat  boats,  their  pilots  ornavi- 
gators. 

The  lien  given  under  our  statute  for  repairing,  &c.,  may  arise  upon  co  n- 
tracts  express  or  implied,  and  the  acting  master  or  supercargo  ma  y 
bind  the  vessel ;  but  the  party  making  the  advances  must  show  the 
necessity  for  them,  and  the  proper  application  of  them. 

This  cause  was  heard  before  W.  A.  Dexning,  Judge,  and  a 
jury,  at  the  October  term,  1852,  of  the  Pulaski  Circuit  Court. 

The  instruction  asked  for  by  the  defendants  in  the  court  below, 
and  which  the  court  refused  to  give,  is  as  follows  :  "The  captain 
or  supercargo  of  a  vessel,  as  such,  cannot  bind  the  proprietors 
■  of  the  cargo  and  of  the  vessel,  except  it  be  for  work  done,  sup- 
plies or  materials  furnished  by  mechanics,  tradesmen,  and  others, 
ior  and  on  account  of  or  towards  the  building,  repairing,  fitting, 
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furnishing,  or  equipping  such  boats  or  vessels,  and  wages  of  mar- 
iners or  watermen  and  others,  employed  in  the  service  of  such 
boat ;  and  that  a  contract  made  by  said  officer  of  a  boat  for 
other  purposes  not  above  enumerated,  does  not  bind  the  owner."(a) 

J.  Dougherty,  for  plaintiffs  in  error. 

W.  J.  Allen,  for  defendant  in  error. 

ScATES,  J.  Hughes  brought  this  action  of  assumpsit,  for 
money  advanced  to  one  Wallace,  as  master  and  supercargo  of 
two  flat  boats,  loaded  with  staves,  on  the  Ohio  river,  which  be- 
longed to  the  plaintiffs  in  error,  and  were  bound  for  New  Orleans, 
where  the  plaintiffs  reside. 

The  declaration  alleges,  that  these  boats  were  in  a  wrecked 
condition,  lying  in  the  Ohio  river,  at  the  landing  at  South 
Caledonia,  and  at  the  instance  of  Wallace,  and  in  consideration 
of  the  condition  of  the  boats,  the  defendant  in  error  loaned  the 
master  and  supercargo,  for  and  on  behalf  of  plaintiffs,  and  for 
their  special  use  and  benefit,  the  sum  of  three  hundred  and  fifty, 
dollars,  to  purchase  other  flat  boats  for  the  reshipment  of  their 
cargoes.  And  at  the  like  instance  and  request  of  plaintiffs,  and 
in  the  consideration  of  the  loan,  and  for  the  taking  care  of  the 
boats  and  cargoes  by  defendant  for  ten  days,  they  agreed  to  pay 
him  the  further  sum  of  fifty  dollars.  There  was  also  a  general 
count  for  money  loaned,  and  another  for  work  and  labor,  care 
and  diligence. 

The  evidence  shows  that  these  boats  were  loaded  with  staves, 
a  short  distance  above  Caledonia,  and  were  destined  for  New 
Orleans,  the  residence  of  the  plaintiffs,  who  were  owners  of  the 
boats  and  staves.  Wallace  was  in  charge  as  pilot,  and  was  com- 
pelled to  put  into  the  landing  at  Caledonia,  on  account  of  the 
boats  springing  aleak,  and  sinking  to  a  water  level.  Here  the 
boat  hands  became  dissatisfied,  and  talked  of  leaving  the  boats, 
and  attaching  them  for  their  wages.  Wallace  had  about  thirty 
dollars  in  cash  with  him,  part  of  which  he  gave  to  his  son,  and. 
sent  him  home. 

Wallace  remained  with  the  boats  about  nine  days,  and  having, 
failed  in  getting  money  of  others,  he  borrowed  of  defendant, 
three  hundred  and  fifty  dollars,  twenty-four  of  which  the  defend- 
ant paid  to  the  boat  hands  for  wages,  and  the  balance  to  Wal-- 
lace,  who  agreed  to  pay  defendant  fifty  dollars  for  the  use  of 
the  money  and  for  his  care  and  labor  for  ten  days  in  taking  care 
of     the    boats,    upon    condition    that    if     plaintiffs    did     not 

(a)  This  Statute  is  unconstitutional.     The  Hine  v.  Trevor,  7  Wal.  U.  S„ 
R.  555  ;  The  Belfast,  7  Wal.  U.  S.  R.  624  ;   see  Williamson  v.  Hogan,  46  111. 
R.  504. 
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arrive  in  ten  days  and  refund  the  borrowed  money  and  pay  the 
fifty  dollars,  that  then  the  boats,  staves,  and  tackle,  should  become 
the  property  of  the  defendant,  and  should,  in  the  mean  time,  be 
at  his  risk  as  security.  The  plaintiffs  arrived  within  the  ten  days, 
but  refused  to  pay  the  money,  and  afterwards  replevied  the  boats, 
staves,  &c.,  out  of  the  hands  of  defendant,  who  retained  and 
claimed  them  as  his  own  under  the  contract. 

The  court,  at  the  request  of  the  defendant,  instructed  the  jury, 
that  if  Wallace,  as  supercargo,  employed  defendant  to  take  charge 
and  care  of  the  boats  and  staves  for  ten  days,  and  that  care  was 
necessary  to  protect  the  boats  and  staves  from  loss,  &c.,  and 
agreed  to  give  him  fifty  dollars  for  that  care,  and  the  use  of  the 
money  for  ten  days,  and  that  the  defendant  rendered  the  service 
it  would  binding  on  plaintiffs. 

The  court  so  modified  an  instruction  asked  by  plaintiffs,  as  to 
make  it  in  substance  ;  That  if  the  defendant  has  wholly  failed  to 
prove  a  promise  of  the  plaintiffs  "or  their  agent"  to  pay  defend- 
ant, they  must  find  for  the  plaintiffs. 

The  court  refused  to  instruct  for  plaintiffs,  that  the  captain  or 
supercargo  of  a  vessel  could  only  bind  the  owner  for  supplies, 
material,  and  work,  necessary  for  building,  repairing,  fitting,  fur- 
nishing, or  equipping,  and  the  wages  of  those  employed  in  the 
navigation  of  the  vessel. 

The  jury  found  a  verdict  for  defendant  for  four  hundred  and 
twenty-seven  dollars  and  twelve  cents.  A  new  trial  was 
refused. 

The  special  count  for  the  loan  to  Wallace  as  master  and  super- 
cargo, is  evidently  framed,  and  the  revovery  is  had  upon  the  prin- 
ciples of  the  maritime  law.  That  law  empowers  the  master  of  a 
vessel,  in  a  foreign  port,  to  have  the  necessary  repairs  of  a  vessel 
made,  and  to  purchase  the  necessary  supplies  ;  and  for  these  pur- 
poses he  may  borrow  money  on  the  credit  of  the  owner  ;  and  the 
lender  will  not  be  held  responsible  for  its  faithful  application. 
Arthur  v.  Barton,  6  Mees.  &  Wels.  R.  188  ;  approved  Johns  v. 
Simons,  2  Ad.  &  Ell.  K  S.  R.  424  ;  Stonehouse  v.  Grant,  ib. 
431 ;  Abbott  on  Shipp.  100,  170,  n.  3. 

It  is  however,  incumbent  on  the  lender  to  show  the  exist- 
ence of  the  necessity.  Abbott  on  Shipp.  107,  170,  171,  note  ; 
The  Ship  Fortitude,  3  Sumn.  R.  233  ;  Arthur  t;.  Barton,  supra  ; 
Webster  et  al.  v.  Seekamp  ei  al.  4  Barn.  &  Aid,  R.  352  ;  Carey 
V.  White,  in  Abbott  on  Shipp.  104-107.  And  the  amount 
must  be  shown  to  be  reasonable,  according  to  the  existing 
necessity.  For  the  power  of  the  master  is  restricted  in  amount 
to  the  necessary  wants  of  the  ship ;  and  a  great  dispi'oportion 
between  those  wants  and  the  sum  borrowed,  would  raise  a  pre- 
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sumption  of  fraud  and  collusion  on  the  part  of  tlie  creditor.  This 
strictness  arises  from  the,  facility  of  misapplication,  and  the  temp- 
tation to  abuse,  to  which  the  power  is  incident.  Abbott  on  Shipp. 
170,  n.  3. 

The  lender  being  present,  has  greater  facilities  for  judging  of 
the  extent  of  the  amount,  and  so  regulating  his  loan  within  rea- 
sonable bounds. 

It  is  shown  that  one  hundred  and  sixty  or  two  hundred  dollars 
would  have  purchased  two  new  boats.  But  it  is  not  shown  that 
the  old  boats  could  not  be  repaired ;  nor  what  amounts  would 
have  been  needed  for  that  purpose.  Ship  Fortitude,  3  Sumn.  R. 
233.  The  defendant  advised  Wallace  to  purchase  new  boats,  and 
it  may  be  possible  the  amount  of  the  loan  was  with  that  view ; 
but  even  in  that  case,  defendant  has  not  shown  that  the  sum  loaned 
was  necessary.  But  I  have  met  with  no  case  that  goes  so  far  as 
to  authorize  a  master  to  abandon  his  vessel ;  or  sell  it,  and 
purchase  a  new  one  with  the  proceeds  of  the  sale,  or  to  borrow 
money  for  that  purpose,  either  upon  the  credit  of  the  owner,  or 
upon  the  hypothecation  of  the  vessel  v/recked.  Nor  do  I  believe 
the  law  would  sanction  a  loan  for  such  a  purpose,  or  confer  such 
powers  upon  a  master,  though  under  very  strong  and  peculiar 
circumstances  of  necessity,  he  might  sell  the  vessel.  See  Abbott 
on  Shipp.  2  to  12,  and  notes. 

This  transaction  cannot  be  sustained  as  a  sale,  therefore,  even 
had  the  form  of  action  so  presented  the  question  ;  nor  can  the 
loan  be  sustained  to  a  greater  amount  than  may  be  shown  to  be 
necessary  to  meet  the  wants  for  repairs,  &c.,  under  the  maritime 
law,  as  set  forth  in  the  special  count.  The  pilot  had  thirty  dol- 
lars in  hand,  and  only  twenty-four  is  shown  to  be  due  to  boat- 
men ;  how  much  more  would  have  repaired  the  boat  is  left  uncer- 
tain; neither  is  there  any  satisfactory  reason  given  why  defend- 
ant should  be  emploj^ed  to  take  charge  and  care  of  the  boats  at 
an  expense  of  five  dollars  per  day,  while,  for  anything  shown  in 
the  record,  Wallace  and  the  crew  still  remained  in  plaintiffs' 
employment.  We  cannot  sanction  such  a  power  in  Wallace  to 
substitute  others,  at  the  expense  of  the  owners,  to  the  performance 
of  the  care,  duty,  and  labor  of  himself  and  crew.  While  he  pro- 
fesses to  act  for  his  employers,  it  should  not  be  merely  in  ease- 
ment of  his  own  duties. 

It  was  objected  under  this  count  that  this  was  to  be  consid- 
ered as  the  home  port  of  these  boats,  and  the  power  of  the 
master  only  extended  to  foreign  ports,  and  in  the  absence  of  the 
owner.  The  ports  in  the  different  States  are  held  to  be,  in 
respect  to  each  other,  foreign,  in  the  sense  of  the  maritime  law. 
Chief   Justice  Marshall,    in    Selden    v.    Hendrickson   &  Pryor. 
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1  Brock.  R.  398,  held  that  a  master  had  the  power,  while  in  the 
port  of  New  York,  to  bind  the  owner,  who  lived  in  Richmond, 
Va. ,  for  repairs  and  necessary  supplies  ;  and  this  we  receive  as 
the  settled  doctrine.  Arthur  v.  Barton,  6  Mees.  &  Welsh.  R.  188, 
approved  in  Johns  v.  Simons,  2  Ad.  &  Ell.  N.  S.  421  ;  Stone- 
house  V.  Grant,  ib.  431. 

There  is  still  another  objection  to  the  loan,  under  the  mari- 
time law,  so  far  as  the  payment  of  wages  to  boatmen  is  relied 
on  as  an  existing  necessity.  There  is  no  proof  that  wages  were 
due.  Freight  is  the  mother  of  wages  by  that  law,  and  they  do 
not  become  due  upon  a  temporary  interruption  of  the  voyage,  nor 
in  case  of  a  loss  of  the  vessel  ;  nor  in  case  of  desertion,  but  only 
upon  a  successful  termination  of  the  voyage.  Smith's  Mer. 
Law,  363,  366  ;  Abbott  on  Shipp.  619,  n.  1.  There  could, 
therefore,  have  been  no  wages  due  to  the  boatmen,  and  conse- 
quently this  necessity  did  not  exist. 

The  defendant,  has,  therefore,  failed  in  establishing  the  neces- 
sary facts  and  circumstances  to  charge  the  plaintiffs  upon  the 
principles  of  the  maritime  law,  with  the  contract  of  Wallace  as 
master. 

But  we  are  of  opinion  that  the  maritime  law  has  no  applica- 
tion to  these  flatboats,  their  pilots  and  navigators  ;  even  should  it 
be  extended  to  the  steamers  and  vessels  engaged  on  the  inland 
navigation  of  the  rivers  and  lakes.  The  Supreme  Court  of  Mis- 
souri, in  Johnson  v.  Strader  &  Thompson,  denied  its  application 
to  inland  navigation.  1  Mo.  Rep.  256.  The  flatboats  in  that 
case  were  engaged  in  freight  as  common  carriers  ;  in  the  case  be- 
fore us,  the  loading,  as  well  as  the  boats,  belongs  to  the  plain- 
tiffs. 

It  is  also  contended  that  the  defendant  is  entitled  to  recover 
under  the  two  last  counts,  for  money  loaned  and  for  work  and 
labor,  &c.  By  the  statute  (R.  S.  of  1815,  p.  71,  §  1),  a  lien  is 
given  to  mechanics,  tradesmen  and  others,  upon  boats  and  vessels 
of  all  descriptions,  whether  built,  repaired,  equipped  or  running 
upon  any  of  the  navigable  waters  of  this  State,  for  all  debts  con- 
tracted by  the  owner,  master,  supercargo  or  consignee,  for  work, 
supplies  or  materials  ;  and  such  debts  shall  ha^e  the  preference  of 
all  debts,  except  the  wages  of  those  employed  in  navigating  such 
boats  and  vessels.  This  provision  in  some  respects  is  broader  than 
the  maritime  law,  in  relation  to  liens  for  work,  materials  and  sup- 
plies. This  lien  may  arise  upon  contracts  express  or  implied,  and 
in  the  home  port ;  and  embraces  those  created  by  owner,  master, 
supercargo  and  consignee.  For  these  purposes,  the  pilot  may  bind 
the  boat,  Avhen  he  acts  in  the  capacity  of  master  or  supercargo. 
But  the  power  personally  to  bind  the  owner  must  be  sought  in  the 
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principles  of  the  common  law,  the  mercantile  or  maritime  law, 
when  that  obligation  is  to  be  superadded  to  the  statutory  lien 
upon  the  vessel.  With  the  exception  of  the  creation  and  attach- 
ment of  a  lien  upon  the  vessel,  these  contracts  must  depend  upon 
the  general  principles  of  the  law,  and  not  upon  the  statute,  for 
the  extent  of  their  personal  obligation  upon  the  principal  when 
made  by  an  agent  or  servant. 

The  contract  is  made  by  the  agent  or  servant  in  this  case,  and 
the  action  is  against  his  principals,  and  it  involves  the  question  as 
to  the  extent  of  his  authority,  arising  by  implication  from  the 
pressing  necessities  of  the  interest  of  his  employers,  to  enable 
him  to  perform  their  work.  Admitting  that  a  loan  of  money  to 
the  master  of  a  vessel  is  to  charge  the  owner,  the  lender  must 
show  under  the  statute  the  necessity  for  it,  for  "repairing,  fitting, 
furnishing  or  equipping,"  or  for  the  payment  of  wages  to  "mar- 
iners, boatmen  and  others,"  due  for  navigating  the  vessel ;  and 
the  application  of  the  funds  to  these  purposes.  Or,  if  the  owner 
is  sought  to  be  charged  with  such  loan  under  the  common  law, 
the  lender  must  show  such  circumstances  as  would  raise  a  pre- 
sumption of  implied  authority  from  the  owner  to  the  master  as 
his  servant.  And,  in  doing  this,  the  burden  of  proof  is  upon  the 
lender  to  show  such  necessity  to  exist,  and  to  the  extent  of  the 
loan.     In  this  the  defendant  has  failed  in  his  proofs. 

According  to  the  principles  here  laid  down,  the  instruction 
asked  by  the  plaintiffs  should  have  been  given.  The  modification 
of  the  other  instruction  should  have  been  further  qualified  by 
adding  the  principal's  authority  to  the  agency,  so  as  to  make  the 
act  his  own. 

The  question  as  to  the  reasonableness  of  the  compensation  prom- 
ised by  Wallace  to  defendant,  should  have  been  left  to  the  jury, 
under  the  instruction  given  on  his  behalt:. 

Judgment  reversed  and  cause  remanded. 

Juds:inent  reversed. 
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James  C.  Sloo,  Administrator  of  the  estate  of  William  Castles, 
deceased,  plaintiff  in  error,  v.  Orval  Pool,  defendant  in 
error. 


ERROR  TO  GALLATIX. 

A  surety  may  enforce  contribution  from  a  co-surety  without  showing  the 
insolvency  of  the  principal. (") 

Where  a  creditor  does  not  exhibit  his  claim  within  two  years  from  the 
granting  of  letters  of  administration,  he  cannot  participate  in  that  por- 
tion of  the  estate  which  was  inventoried  or  accounted  for  during  that 
period.  Such  creditor  must  be  satisfied  out  of  estate  subsequently  dis 
covered. 

If  an  administrator  does  not  return  an  inventory  of  the  real  estate  of  the 
intestate  within  two  years,  such  creditor  may  share  in  the  proceeds 
thereof. 

This  cause  was  heard  at  October  term,  1853,  of  the  Gallatin 
Circuit  Court,  before  Marshall,  Judge. 

N.  L.  Freeman,  for  plaintiff  in  error. 

Hugh  B.  Montgomery,  for  defendant  in  error. 

Treat,  C.  J.  In  July,  1841,  Robert  Castles,  as  principal, 
and  William  Castles  and  Orval  Pool,  as  sureties,  executed  a 
joint  and  several  promissory  note  to  the  Bank  of  Illinois.  In 
August,  1852,  Pool  paid  the  note  in  full.  William  Castles  was 
dead ;  and  his  administrator  had  been  qualified  more  than  two 
years.  On  the  5th  of  October,  1852,  Pool  filed  a  claim  in  the 
county  court  against  the  estate  of  William  Castles,  for  contri- 
bution on  account  of  the  payment  of  the  note.  The  adminis- 
trator did  not  file  an  inventory  of  the  real  estate  of  William 
Castles  until  the  1st  of  November,  1852.  The  county  court 
disallowed  the  claim,  and  the  case  was  removed  into  the  circuit 
court.  That  court  rendered  judgment  against  the  administrator 
for  one  half  of  the  amount  paid  by  Pool,  to  be  discharged  in 
due  course  of  administration,  out  of  any  assets  discovered  sub- 
sequent to  the  5th  of  October,  1852.  It  did  not  appear  whether 
Robert  Castles  was  solvent  or  not. 

It  is  insisted  that  a  surety  cannot  enforce  contribution  from 
a  co-surety,  without  showing  the  insolvency  of  the  principal. 
This  may  be  the  doctrine  of  courts  of  equity,  but  it  is  not  the 
rule  at  law.  In  Cowell  v.  Edwards,  2  Bos.  &  Pull.  268,  Lord 
Eldon  expressed  the  opinion  that  a  surety  might  maintain  an 
action   for    contribution    against    a    co-surety,    without  proving 

(^0  Klein  v.  Mather,  2  Gil.  R.  336. 
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the  insolvency  of  the  principal  debtor ;  and  that  opinion  does 
not  appear  to  have  been  questioned  in  the  English  courts.  It 
has  been  followed  in  this  country  in  the  cases  of  Odlin  v.  Green- 
leaf,  3  New  Hamp.  270  ;  Roberts  v.  Adams,  6  Porter,  361  ;  and 
Judah  z^.  Micure,  5  Blackf.  171.  The  Kentucky  courts  hold 
that  a  surety  cannot  compel  contribution,  unless  the  principal 
is  insolvent.  But  the  rule  laid  down  by  Lord  Eldon  is  best 
supported  by  authority,  and  more  consistent  with  legal  prin- 
ciples. Sureties  are  individually  liable  to  the  creditor.  Bat 
one  is  as  much  bound  to  discharge  the  debt  as  another.  If  the 
creditor  endeavors  to  enforce  payment  from  them,  it  is,  as  be- 
tween themselves,  the  duty  of  each  to  pay  an  aliquot  portion 
of  the  debt.  If  that  is  not  done,  and  one  is  compelled  to  pay 
the  whole,  he  is  entitled  to  contribution  from  the  others  in  the 
same  proportion.  The  law  implies  an  agreement  between 
them,  Avhen  they  become  responsible  to  the  creditor,  that  if  one 
shall  be  compelled  to  pay  the  debt,  the  others  will  contribute, 
so  as  to  make  the  burden  equal.  If  one  pays  the  whole  debt 
he  has  a  cause  of  action  against  the  others,  to  recover  their  just 
proportions,  as  so  much  money  paid  to  their  use.  Blis  right  to 
contribution  is  complete  as  soon  as  he  pays  the  debt ;  and  he 
may  at  once  call  upon  his  co-sureties  to  bear  the  common  burden 
with  him.  At  law,  he  cannot  sue  two  or  more  sureties 
jointly,  but  he  must  sue  each  separately.  And  he  can  only 
recover  from  one  an  aliquot  proportion  of  the  debt,  to  be  ascer- 
tained by  the  number  of  sureties,  without  regard  to  their  sol- 
vency. But  in  equity,  relief  is  granted  between  sureties  on 
the  principle  of  equality  applicable  to  common  risk ;  and  if 
one  of  them  is  insolvent,  the  loss  is  apportioned  among  the 
others.  1  Story  Eq.  §  486  ;  Chitty  on  Cont.  471 ;  Theobald  on 
Principal  and  Surety,  196.  In  the  present  case,  the  sureties 
wei?e  individually  liable  for  the  debt.  The  bank  might  have 
sued  either  of  them  separately,  and  compelled  him  to  pay  the 
entire  debt.  But  as  between  themselves,  each  was  bound  to 
pay  one  halE  of  the  note.  Pool  advanced  a  moiety  for  the  use 
of  the  estate  of  his  co-surety  ;  and  he  was  clearly  entitled  to  a 
judgment  against  the  administrator  for  that  amount,  without  any 
reference  to  the  ability  of  the  principal. 

As  Pool  did  not  exhibit  his  claim  within  two  years  from  the 
grant  of  letters  of  administration,  he  is  precluded  by  the  statute 
of  limitations  from  any  participation  in  that  portion  of  the 
estate  of  William  Castles  which  was  inventoried  or  accounted 
for  by  the  administrator  during  that  period.  His  judgment  can 
only  be  satisfied  out  of  estate  discovered  or  inventoried  after 
the    expiration  of  the  two  years.     Thorn  t*.  Watson,  5   Oilman, 
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26  ;  Judy  v.  Kelly,  11  Illinois,  211  ;  The  People  2; .  White,  ib. 
341.  The  statute  makes  it  the  duty  of  an  administrator,  within 
three  months  after  his  appointment,  to  return  to  the  probate 
court  a  full  and  perfect  inventory  of  the  real  and  personal  property 
of  the  intestate.  R.  S.  ch.  109,  §  81.  The  administrator  of 
William  Castles  did  not  return  an  inventory  of  the  real  estate 
within  two  years  from  the  grant  of  administration.  The  real 
estate  was  therefore  not  inventoried  or  accounted  for  during  that 
period  of  time  ;  and  Pool  is  consequently  entitled  to  participate 
equally  with  the  other  creditors  in  the  proceeds  thereof.  He  is 
also  entitled  to  share  in  the  proceeds  of  any  personal  estate  dis- 
covered or  inventoried  after  the  expiration  of  the  two  years. 
The  court  erred  in  confining  Pool,  in  the  satisfaction  of  his  judg- 
ment, to  assets  discovered  or  inventoried  subsequent  to  the  filing 
of  the  claim.  But  this  error  cannot  operate  to  the  prejudice  of 
the  administrator.  Pool  alone  has  reason  to  complain. 
The  judgment  is  afiirmed. 

Judgment  affirmed. 


The  Alton,  Mount  Carmel,  and  New  Albany  Railroad  Com- 
pany, plaintiff  in  error,  v.  James  B.  Northcott,  defendant 
in  error. 

ERROR  TO  EDWARDS. 

A  witness  should  not  testify  touching    the    construction    of  a  contract ; 

if  a  question  arises  as  to  its  meaning,  the  question  must  be  settled  by 

the  court. 
Where    the  parties  to  a  contract    stipulate    that  a  particular    person 

shall  estimate  the  work  to  be  done  uuder  it,  his  estimate  will  bind  the 

parties,  unless  it  is  based  on  an  erroneous  view  of  the  contract  ;  if  so, 

it  will  not  conclude  them. 

This  cause  was  tried  before  Marshall,  Judge,  and  a  jury,  at 
August  term,  1852,  of  the  Edwards  Circuit  Court.  Verdict  and 
judgment  for  the  plaintiff  in  the  court  below.  The  railroad  com- 
pany sued  out  this  writ  of  error. 

W.  H.  Underwood  and  E.  Beecher,  for  plaintiff  in  error. 
C.  Constable,  for  defendant  in  error. 
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Treat,  C.  J.  This  was  an  action  of  assumpsit,  brought  by 
Northcott  against  The  Alton,  Mt.  Carmel,  and  New  Albany 
Railroad  Company.  On  the  trial,  the  plaintiff  read  in  evidence 
a  WTitten  contract  between  the  parties.  It  required  the  plaintiff 
to  perform  certain  work  on  the  road  of  the  defendant  ;  and  it 
provided  that  the  work  should  be  estimated  every  sixty  days  by 
the  superintendent  of  the  road,  and  that  the  defendant  should 
promptly  pay  four-fifths  of  the  value  of  the  work  estimated. 
The  plaintiff' then  read  in  evidence  an  estimate  of  the  superin- 
dent,  showing  a  balance  due  the  plaintiff  of  $714.80,  after 
deducting  one-fifth  as  retained  percentage.  The  estimate  was 
of  1,300  cross  ties.  The  contract  required  them  to  be  "one 
foot  face,  thickness  eight  inches  heart  wood."  The  plaintiff  then 
introduced  the  superintendent,  who  testified  that  he  made 
the  estimate.  On  cross-examination,  he  stated  that  of  the  1,300 
ties  included  in  the  estimate,  only  about  500  would  face 
twelve  inches  on  two  sides,  and  eight  inches  on  the  other  sides  ; 
that  nearly  all  of  the  others  were  bixteen  inches  on  one  side,  and 
eight  inches  thick  in  the  middle,  of  heart  wood,  but  they  would 
not  face  twelve  inches  on  two  sides.  The  plaintiff  then  asked 
the  witness  if  the  ties,  according  to  the  usage  of  engineers,  were 
suitable  for  the  purpose  for  which  they  were  intended,  and  a 
compliance  with  the  terms  of  the  contract.  The  defendant 
objected  to  the  question,  but  the  court  overruled  the  objection, 
and  the  witness  answered  in  the  affirmative.  The  jury  returned  a 
verdict  for  the  plaintiff  for  $714.80,  and  the  court  rendered  judg- 
ment thereon. 

The  court  erred  in  permitting  the  witness  to  answer  the 
question  objected  to.  It  involved  a  construction  of  the  con- 
tract. That  was  a  matter  for  the  consideration  of  the  court, 
and  not  of  the  witness. (a)  It  was  the  province  of  the  witness 
to  state  facts,  and  that  of  the  jury  to  determine  whether  the  con- 
tract had  been  complied  with.  It  was  the  duty  of  the  super- 
intendent to  estimate  the  work  according  to  the  terms  of  the 
contract.  Such  an  estimate  would  bind  the  parties,  for  they 
had  stipulated  that  the  work  should  be  measured  by  him. 
But  an  estimate  based  on  an  erroneous  view  of  the  con- 
tract, would  not  conclude  them.  McAvoy  v.  Long,  13  Illinois, 
147.  There  is  no  difficulty  in  ascertaining  the  intentions  of  the 
parties.  The  language  of  the  contract  is  plain  and  explicit. 
The  ties  are  to  be  twelve  inches  in  width,  and  eight  inches  in 
depth  ;  in  other  words,  they  are  to  face  twelve  inches  on  two 
sides,  and  be  eight  inches  thick.  The  plaintiff  has  not  performed 
the  contract,  unless  he  has  furnished  ties  of  this  description. 
The  witness  testified  that  the  greater  portion  of  the  ties  did  not 


(a)  Sigsworth^).McInty re,  18111.  R.  128. 
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answer  the  description  ;  and  yet  he  expressed  the  opinion  that  the 
phiintift"  had  fulfilled  the  contract.  It  is  not  competent  for  a  wit- 
ness to  state  that  a  contract  has  been  performed.  He  must  speak 
of  facts  within  his  knowledge,  and  leave  the  jury  to  settle  the 
question  of  performance.  If  a  question  arises  as  to  the  mean- 
ing of  a  contract,  it  is  to  be  determined  by  the  court.  And  the 
jury,  acting  upon  the  construction  thus  given,  are  to  decide  from 
the  facts  and  circumstances  before  them  whether  the  contract  has 
been  complied  with.  This  case  forcibly  illustrates  the  propriety 
of  the  rule.  The  witness  was  allowed  to  give  an  opinion  upon 
the  question  whether  the  contract  had  been  performed.  He  clearly 
mistook  it  true  meaning,  and  thus  misled  the  jury.  The  corpora- 
tion had  a  right  to  insist  upon  a  full  performance  of  the  contract. 
It  was  entitled  to  ties  of  the  kind  described  in  the  contract.  The 
real  inquiry  was,  did  the  ties  in  question  answer  the  description ; 
not  whether  they  were  equivalent  in  value  or  as  suitable  for  the 
purpose  intended.  See  Taylor  v.  Beck,  13  Illinois,  376. 
The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Jacob  Mussulman  et  al.,  plaintiffs  in  error,  v.  The  People, 
defendants  in  error. 

ERROR  TO  MASSAC. 

One  of  several  cognizors  cannot  raise  the  objection  that  a  joint  cognizor 

is  not  liable. 
The  defendant  in  a  proceeding  by  scire  facias  on  a  recognizance,  cannot 

assign  for  error,  the  failure  of  the  court  to  dispose  of  the  case  as  to  a 

co-cognizor. 

This  cause  was  heard  by  DENNEsra,  Judge,  at  June  term,  1853, 
of  the  Massac  Circuit  Court. 

T.  G.  C.  Davis,  for  plaintiff  in  error. 

J.  Robinson,  for  the  peogle. 

Treat,  C.  J.     Mussulman,  Jack  and  others,  acknowledged  a 
joint  and  Several  recognizance,  conditioned  for  the  appearance  of 


52  MOUNT  VERNON. 


Mussulman  v.  The  People. 


Lane  to  answer  a  criminal  charge.  The  obligation  was  forfeited, 
and  a  scire  facias  issued  against  the  cognizors.  Mussulman  and 
Jack  entered  their  appearance  ;  and  the  former  pleaded  in  bar  of 
the  proceeding  that  Jack  was  an  attorney  and  counselor  at  law 
when  the  recognizance  was  executed.  The  court  sustained  a 
demurrer  to  the  plea,  and  rendered  a  judgment  against  Mussul- 
man for  the  amount  of  the  recognizance,  without  disposing  of  the 
case  as  to  Jack.     Mussulman  sued  out  a  writ  of  error. 

The  statute  declares  that  "no  counselor  or  attorney  at  law, 
sheriff,  under-sheriff,  bailiff  or  other  person  concerned  in  the  exe- 
cution of  process,  shall  be  permitted  to  be  special  bail  in  any 
action."  It  will  not  be  necessary  to  inquire  whether  this  pro- 
vision has  any  relation  to  recognizances  in  criminal  cases.  Even 
if  it  applies  to  this  case,  and  vitiates  the  obligation  as  to  Jack, 
still  it  is  very  clear  that  Mussulman  is  bound.  He  cannot  raise 
the  objection  that  Jack  is  not  liable.  If  there  is  a  defense  at  all, 
it  is  personal  to  Jack,  and  available  to  him  alone. (a) 

Nor  can  Mussulman  assign  for  error  the  failure  of  the  court  to 
dispose  of  the  case  as  to  Jack.  This  precise  question  arose  and 
was  decided  in  Passfield  v.  The  People,  3  Gilm.  406.  In  that 
case  the  parties  to  a  joint  and  several  recognizance  were  served 
with  process  of  scire  facias,  and  a  judgment  by  default  was 
rendered  against  one,  leaving  the  case  undisposed  of  as  to  the 
others.  On  error  brought  by  him  against  whom  the  judgment 
was  entered,  the  court  remarked :  "Judgment  might  have  been 
rendered  against  all  of  the  cognizors,  but  of  this  the  people  only  can 
complain.  The  question  was  also  in  principle  settled  in  the  pre- 
vious case  of  Sans  v.  The  People,  3  Gilm.  327. 

The  judgment  is  affirmed. 

Judgment  affirmed. 

(a)  .Jack  ».  People,  19  111.  R.  57. 
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Andreas  PFEirPER,    plaintiff  in    error,  r.  George  Grossman, 
defendant  in  error. 


ERROR  TO  ST.  CLAIR. 

If  a  party  puts  a  fence  on  or  ploughs  the  land  of  another,  lie  is  liable  as 
a  trespasser;  and  an  action  may  be  maintained  for  the  trespass, 
although  the  owner  is  not  substantially  injured. 

Every  unauthorized  entry  on  the  land  of  another  is  trespass,  for  which 
an  action  ■\vill  lie. 

This  cause  was  tried  before  Under^vgod,  Judge,  at  tlie  March 
term,  1853,  of  the  St.  Clair  Circuit  Court. 

G.  Koerner,  for  plaintiff  in  error. 

"P.  B.  FouIvE,  for  defendant  in  error. 

Treat,  C.  J.  This  was  an  action  of  trespass  quart  dausuvi 
Jregit^  brought  in  1853,  by  Pfeiffer  against  Grossman.  The 
plea  was,  not  guilty.  It  appeared  in  evidence,  that  the  plaintiff 
had  title  to  a  certain  tract  of  land  ;  that  according  to  a  survey 
made  in  1851,  a  fence  claimed  by  the  defendant  was  on  this  tract ; 
the  fence  inclosed  about  half  an  acre  of  the  tract,  part  of  which 
was  in  timber,  and  the  rest  in  cultivation  ;  the  fence  was  built  by 
McGuire,  who  was  in  possession  previous  to  the  defendant ;  prior 
to  the  survey  there  was  some  difficulty  between  the  plaintiff  and 
defendant  as  to  the  boundary  line,  the  latter  claiming  to  the 
fence  ;  the  defendant  was  dissatisfied  with  the  survey,  and  con- 
tinued in  possession  of  the  ground  up  to  the  fence,  although  noti- 
fied by  the  plaintiff  to  remove  the  fence ;  after  the  suit  was 
brought,  the  defendant  caused  another  survey  to  be  made,  which 
agreed  with  that  made  in  1851.  It  was  stated  by  the  plaintiff's 
counsel,  that  the  suit  was  brought  for  the  purpose  of  establishing 
the  boundary  line  between  the  parties.  The  court  refused  to  give 
these  instructions  :  "That  the  putting  a  fence  or  letting  it  stay 
on  the  land  of  another  is  a  trespass  in  the  eye  of  the  law,  for 
Avhich  the  aggrieved  person  is  entitled  to  at  least  nominal  dama- 
ges ;  that  the  ploughing  up  of  another  man's  land  and  cultivating 
it,  although  the  land  may  thereby  be  improved,  is  still  a  trespass 
in  law,  for  which  the  person  aggrieved  is  entitled  to  at  least  nom- 
inal damages."  The  jury  found  the  issue  for  the  defendant,  and 
the  court  rendered  judgment  on  the  verdict. 
ILL.  r.  vol.  XV.  5 


54  MOUNT  VERNON. 


County  of  St.  Clair  v.  Irwin. 


The  instructions  not  only  asserted  correct  legal  principles,  but 
they  were  strictly  applicable  to  the  case.  If  a  party  puts  a  fence- 
on  another's  land,  or  plows  up  the  soil,  he  is  liable  as  a  trespasser. 
Such  acts  are  a  violation  of  the  owner's  right  of  possession,  ta 
redress  which  the  law  gives  him  an  action.  And  the  action  is 
maintainable,  although  the  owner  is  not  substantially  injured.  He 
is  entitled  to  nominal  damages  for  the  intrusion  upon  his  posses- 
sion. The  defendant  cannot  defeat  the  action,  by  showing  that' 
the  plaintiff  is  not  materially  prejudiced,  or  even  that  he  is  actu- 
ally benefitted.  A  right  is  invaded,  and  a  wrong  committed,  and 
that  is  a  sufficient  basis  for  an  action.  Every  unauthorized  entry 
on  the  land  of  another  is  a  trespass,  for  which  an  action  will  lie. 
The  law  implies  damage  to  the  owner,  and  in  the  absence  of  proof 
as  to  the  extent  of  the  injury,  he  is  entitled  to  recover  nominal 
damages.  Especially  is  this  the  case,  where  the  suit  is  brought 
for  the  purpose  of  settling  a  question  of  right.  Dixon  v.  Clow, 
24  Wend.  188  ;  Pastorius  v.  Fisher,  1  Rawle,  27 ;  Bagby  v. 
Harris,  9  Ala.  173  ;  Plumleigh  v.  Dawson,  1  Gil.  544  ;  Bolivar 
Manuf.  Co.  v.  Neponset  Manuf.  Co.  16  Pick.  241 ;  Whipple  v.. 
The  Cumberland  Manuf.  Co.  2  Story's  R.  561. 

The  judgment  is  reversed,  and  the  cause  remanded. 

Judgment  reversecL 


The  County  of  St.  Clair,  plaintiff  in  error,  v.  John  Irwin, 
defendant  in  error. 


ERROR  TO  ST.  CLAIR. 


The  term  county  court,  as  used  in  the  21st  section  of  the  act  of  February 
12,  1849,  was  designed  only  to  apply  to  the  sittings  of  the  county  court 
for  the  transaction  of  county  business. 

It  is  not  the  duty  of  sheriffs  to  attend  the  sessions  of  the  county  courts 
held  for  the  transaction  of  probate  business  unless  required  so  to  do, 
and  they  will  not  be  compensated  for  attendance  unless  the  attendance 
is  required  by  the  judge. 

There  is  the  same  reason  for  the  attendance  of  sheriffs  upon  the 
county  court,  held  by  the  three  judges,  as  under  the  old  sj'Stem. 


This  cause  was  submitted  to  Underwood,  Judge,  at  the 
August  term,  1851,  of  the  St.  Clair  Circuit  Court,  upon  an  agreed 
state  of  facts. 
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The  court  rendered  judgment  for  the  sheriff.  Sec  facts  stated 
in  the  opinion  of  the  court. 

P.  B.  FouKE,  for  phiintiff  in  error. 
N.  NiLES,  for  defendant  in  error. 

Treat,  C.  J.  This  Avas  an  action  brought  by  Irwin  against 
the  county  of  St.  Ckiir.  It  was  heard  by  the  court  on  this  state 
of  facts.  Irwin,  as  sheriff,  attended  the  county  court,  while  in 
session  as  a  probate  court,  for  twenty-five  days  ;  but  such  atten- 
dance was  not  in  pursuance  of  any  direction  or  rec{uest  of  the 
county  judge.  The  court  rendered  judgment  in  favor  of  Irwin 
for  $25. 

Section  17,  ch,  -11,  R.  S.,  gives  the  sheriff  "  for  attending  the 
circuit  and  county  commissioners'  courts,  to  be  allowed  and  paid 
out  of  the  county  treasury,  one  dollar."  Sec.  7,  ch.  99,  R.  S., 
makes  it  "the  duty  of  the  sheriff  of  each  county,  to  attend  all 
circuit  courts  and  courts  of  commissioners  in  his  county,  at  the 
terms  and  sessions  of  such  courts."  Sec.  140,  ch.  109,  R.  S., 
declares  it  to  be  the  duty  of  "  the  sheriff  of  each  county,  when 
required  by  the  court  of  probate,  to  attend  all  regular  and  special 
sittings  of  said  court."  These  provisions  require  the  sheriff"  to 
attend  the  sessions  of  the  circuit  and  county  commissioners'  courts, 
and  give  him  one  dollar  per  day  for  such  attendance ;  and  they 
make  it  his  duty  to  attend  the  sittings  of  the  probate  court,  when 
required  so  to  do  by  that  court,  and  give  him  the  same  iier  diem 
compensation.  The  question  is,  Are  his  duties  changed  by  subse- 
quent legislation?  The  act  of  the  12th  of  February,  1849, 
establishes  a  county  court,  to  be  held  by  county  judge,  and  confers 
upon  it  all  the  powers  and  jurisdiction  previously  vested  in  the 
probate  court.  It  also  provides  that  the  county  judge  and  two 
associates  shall  hold  a  county  court  for  the  transaction  of  county 
business,  and  vests  in  this  court  all  the  powers  and  jurisdiction 
previously  exercised  by  the  county  commissioners'  court.  It  fur- 
ther provides  that  "  the  sheriff  in  each  county  shall,  by  himself 
or  deputy,  attend  the  sittings  of  the  county  court."  This  act 
abolishes  the  county  commissioners'  and  probate  courts,  and  trans- 
fers their  powers  to  the  county  court.  But  these  powers  are  still 
kept  separate,  and  are  exercised  by  different  officers.  The  county 
business  is  transacted  by  three  judges,  who  hold  quarterly  terms, 
and  generally  remain  in  session  but  a  few  days  ;  while  the  pro- 
bate business  is  conducted  by  a  single  judge,  who  holds  monthl_y 
terms,  and,  in  many  counties,  continues  in  session  for  the  greater 


5Q  MOUNT  VERNON. 


Hai'low  V.  Boswell. 


portion  of  tlie  year.  There  is  the  same  reason  for  the  sheriff's 
attendance  upon  the  court  held  by  the  three  judges,  as  formerly; 
and  there  is  no  more  reason  for  his  attendance  upon  the  court 
held  by  the  county  judge,  than  under  the  old  system.  We  think 
the  term  county  court,  as  used  in  the  21st  section  of  the  act  of 
February  12,  1849,  was  designed  only  to  apply  to  the  sittings  of 
the  county  court  for  the  transaction  of  the  county  business.  In 
this  view  of  the  case,  the  duties  of  the  sheriff  remain  unchanged. 
It  is  not  his  duty  to  attend  the  sessions  of  the  county  court  held 
for  the  transaction  of  probate  business,  unless  required  by  the 
county  judge  to  do  so.  The  attendance  in  question  was  not  ren- 
dered on  the  requisition  of  the  county  judge,  and  therefore  was 
not  the  proper  subject-matter  of  compensation. 
The  judgment  is  reversed. 

Judgment  reversed. 


NoAii  B.  Harlow,  plaintiff  in  error,  v.  Thomas  Boswell, 
defendant  in  error. 


ERROR  TO  UXION. 

A  plea  of  lion  as-'^umpnt  to  an  action  of  debt  is  bad.  Where  a  declaration 
avers  that  a  note  is  past  due,  if  it  was  not  in  fact  due,  the  defendant 
should  set  it  out  on  oyer  and  demur  to  the  declaration  ;  or  he  may 
object  to  the  introduction  of  the  note  in  evidence  at  the  trial ;  a  plea 
that  the  note  is  not  due  and  payable  is  bad. 

A  plea  of  fixilure  of  consideration  cannot.be  interposed  to  a  note  in  the 
hands  of  a   /jonafide  assignee  before  maturity. 

A  plea  which  seeks  to  vary  the  terms  of  a  v/ritten  instrument,  by  the 
parol  declarations  of  the  parties,  made  before  or  at  the  time  of  its  exe- 
cution, is  bad.  Where  the  parties  commit  their  contract  to  writing, 
this  forms  the  only  evidence  of  its  terms. 

The  copy  of  a  note  attached  to  a  count,  forms  no  part  of  the  declaration. 

Tins  cause  was  heard  before  Denning,  Judge,  at  April  term, 
1850,  of  the  Circuit  Court  of  Union  county.  A  judgment  was 
rendered  for  the  plaintiff  below  on  the  following  note  :  "  Twelve 
months  after  date,  for  value  received,  I  promise  to  pay  G.  W. 
Allen,  or  W.  11.  Reed,  his  agent,  fifty  dollars,  or  as  soon  as  I 
can  sell  the  above  amount  of  Allen's  vegetable  tonic.  Witness 
myhand  and  seal,  Oct.  7,1847.  (  Signed  )N.  B.Harlow,  [seal]." 
Indorsed,  "  For  value  received  I  assign  the  within  note  to  Thomas 
Boswell."     April  11,  1848. 
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C.  G.  Simons,  for  plaintiff  in  error. 
J.  Dougherty,  for  defendant  in  error. 

Treat,  C.  J.  The  only  questions  in  this  case  relate  to  the 
sufficiency  of  the  first,  third,  fourth,  and  fifth  pleas.  The  decla- 
ration was  in  debt  on  a  promissory  note,  made  by  the  defendant 
to  Allen,  payable  twelve  months  after  date,  and  assigned  by  the 
payee  to  the  plaintiff  before  it  became  due. 

The  first  plea  was  non  assumpsit.  It  was  not  adapted  to  the 
form  of  action,  and  was  properly  held  bad  on  demurrer. 

The  third  plea  averred  in  general  terms  that  the  note  was 
not  due  and  payable.  The  plea  was  clearly  bad.  The  note,  as 
described  in  the  declaration,  was  overdue  when  the  action  was 
commenced.  If  it  was  not  in  fact  then  due,  the  defendant 
should  have  set  out  the  note  on  oyer,  and  demurred  to  the  dec- 
laration. In  that  Avay,  the  matter  might  have  been  distinctly 
presented  to  the  court.  He  might  also  have  raised  the  same 
question  on  the  introduction  of  the  note  in  evidence.  If  not 
due,  it  would  not  have  corresponded  with  the  one  described  in  the 
declaration,  and  would  have  been  excluded  on  the  ground  of 
variance. 

The  fourth  plea  was  one  of  failure  of  consideration.  Such  a 
defense  cannot  be  interposed  to  a  note  in  the  hands  of  a  bona 
fide  assignee  before  maturity.  The  plea  contained  no  averment, 
either  that  the  note  was  assigned  to  the  plaintiff  after  it  fell  due, 
or  that  he  had  notice  of  the  defense  when  he  received  the  assign- 
ment. For  the  lack  of  one  of  these  allegations,  the  plea  was 
obnoxious  to  a  demurrer. 

The  fifth  plea  alleged  in  substance,  that  it  was  agreed  be- 
tween the  payee  and  the  defendant  at  the  time  of  the  execution 
of  the  note,  that  it  should  not  become  due  and  payable  until 
the  latter  should  sell  $50  worth  of  Allen's  vegetable  tonic,  and 
that  the  right  to  vend  the  tonic  in  Monroe  county  formed  the 
only  consideration  for  the  note ;  that  the  defendant  had  not 
sold  any  of  the  tonic,  nor  could  he  have  sold  any  by  the  use  of 
due  diligence  ;  and  that  the  plaintiff  had  notice  of  the  agree- 
ment previous  to  the  assignment  of  the  note.  There  is  a  fatal 
objection  to  this  plea.  It  attempts  to  vary  the  terms  of  a  writ- 
ten instrument  by  the  parol  declarations  of  the  parties,  made  at 
the  time  of  its  execution.  This  is  Avholly  inadmissible.  Where 
parties  commit  their  contract  to  writing,  the  writing  forms  the 
only  evidence  of  its  terms.  The  prior  and  contemporaneous  ver- 
bal agreements  of  the  parties,  are  merged  in  the  written  con- 
tract.    Lane   v.   Sharpe,  3  Scam.  560  ;     Abrams    v.  Pomroy, 
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13  111.  133.  The  note  on  its  face  was  payable  absolutely.  The 
plea  seeks  to  show  by  parol  that  it  was  payable  on  a  contin- 
gency.(a) 

It  is  insisted  that  the  demuiTer  to  the  pleas  should  have  been 
carried  back  and  sustained  to  the  declaration.  The  first  count 
is  unquestionably  good.  It  is  the  usual  form  upon  a  promissory 
note,  made  by  the  defendant,  and  assigned  by  the  payee  to  the 
plaintiff.  There  is  nothing  to  indicate  that  the  note  was  not  cer- 
tainly payable.  The  copy  of  the  note  attached  to  the  count 
formed  no  part  of  the  declaration,  and  could  not  be  noticed  on 
demurrer.  If  the  instrument  was  not  a  negotiable  note,  and 
therefore  not  assignable,  the  defendant  should  have  craved  oyer, 
and  set  it  out  on  demurrer  to  the  declaration. 

The  judgment  is  affirmed. 

Judgment  aQirmed. 

{(C)  Mayer  e;;  al.  v.  Hutcliinson,  2  Gil.  Vx.  269;  McCarthys'.  Howell,  24  111. 
R.  344. 


Thomas  G.  S.  Herod  et   aL,  appellants,  v.  Milton  Bartley, 
Administrator,  &c. ,  appellee. 

APPEAL  FROM  GALLATIN. 

In  the  sale  of  personal  property  on  execution,  the  property  itself  must  be 
present  or  the  gale  will  be  void. 

This  cause  was  heard  before  S.  S.  Marshall,  Judge,  at  the 
July  term,  1853,  of  the  Gallatin  Circuit  Court. 

The  opinion  states  the  case. 

Freeman  and  Wingate,  for  appellants. 

J.  A.  McClernand,  for  appellee. 

Treat,  C.  J.  This  was  an  action  of  replevin  brought  by 
Herod  and  Colvard  against  Seaton,  to  recover  the  possession 
of  a  horse.  The  pleas  put  in  issue  the  right  of  the  plaintifts  to 
the  property.  The  cause  was  heard  by  the  court.  The  plain- 
tiffs introduced  the  following  evidence,  and  then  closed  their 
case.  1.  A  transcript  from  the  docket  of  a  justice  of  the  peace, 
showing  a  judgment  in  favor  of  Hudson  against    Layton,   and 
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an  assignment  thereof  to  the  phiintiffs.  2.  An  execution  issued 
on  the  judgment,  which  was  returned  satisfied  by  the  sale  of  a 
horse  to  the  phiintiffs.  3.  The  constable  testified,  that  he  levied 
the  execution  on  the  horse  in  cjuestion,  and  allowed  Layton  to 
retain  him  till  the  day  of  sale  ;  the  plaintiffs  purchased  the  horse 
at  the  sale,  but  the  horse  was  not  then  present,  nor  was  he  in  the 
possession  of  the  witness.  The  court,  on  the  motion  of  the 
defendant,  excluded  the  judgment,  on  the  ground  that  the  justice 
had  no  jurisdiction  of  the  parties  ;  and  then  found  the  issues  for 
the  defendant,  and  rendered  judgment  in  his  favor. 

We  do  not  deem  it  necessary  to  inquire  whether  the  court  prop- 
erly excluded  the  judgment.  Even  if  it  was  admissible  in  evi- 
dence, the  plaintiffs  were  not  entitled  to  recover.  They  failed  to 
substantiate  their  claim  of  title.  The  sale  of  the  horse  by  the 
constable  was  illegal  and  void.  In  the  sale  of  personal  property 
on  execution,  the  property  itself  must  be  present. (a)  Bidders 
should  have  an  opportunity  of  inspecting  the  goods,  and  forming 
an  estimate  of  their  value.  This  is  the  only  way  to  secure  fair- 
ness and  competition  at  public  sales.  It  is  necessary  to  protect 
the  rights  of  both  debtor  and  creditor.  It  should  also  be  in  the 
poAver  of  the  ofl[icer  to  deliver  the  property  forthwith  to  the  pur- 
chaser. Linnendoll  v.  Doe,  14  Johns.  222  ;  Sheldon  v.  Soper, 
zb.  352  ;  Cusson  v.  Stout,  17  zb.  116  ;  Ainsworth  v.  Greenlee, 
3  Murphy,  470  ;  Blanton  v.  Morrow,  7  Ired.  Eq.  47. 

The  judgment  is  aflSrmed. 

Judgment  affi.r7ned. 

(n)  Minor  r.  Herriford,  25  III.R.  34G  ;  Havelj-  v.  Lowrv,  30  111.  R.  450  ; 
Davidson  «.  Waldron,  31  111.  R.  130;  Chitteudeu  v.  Rogers,  43  111.  R  105. 


Gaurison  Wilderman  eif  al.,  appellants,  v.  Andreav  Sandusky, 

appellee. 

APPEAL  FROM  FRANKLIN. 

Where  four  persons  are  sued  in  trespass,  a  finding  of  a  verdict  of  guilty 
as  to  three,  without  naming  the  fourth,  will  be  a  sufdcieut  verdict. 

This  was  an  action  of  trespass  against  the  appellants  for 
trespass,  in  wounding  cattle.  The  action  was  commenced  before 
a  justice  of  the  peace,  aad  taken   by    appeal  to  the  Circuit  Court 
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of  Franklin  county  ;  where  the  cause  was  heard  before  Denning^ 
Judge,  and  a  jury,  at  September  term,  1853.  The  Wildermans 
prayed  this  appeal. 

The  facts  of  the  case  are  stated  in  the  opinion  of  the  court. 

H.  B.  Montgomery  and  E.  V.  Pierce,  for  appellants. 

John  A.  Logan,  for  appellee. 

Treat,  C.  J.  Sandusky  brought  an  action  of  trespass  against 
four  persons  of  the  name  of  Wilderman.  The  cause  was  sub- 
mitted to  a  jury  as  to  all  of  the  defendants.  The  verdict  was- 
as  follows  :  "We,  the  jury,  find  the  three  defendants,  Nancy 
Wilderman,  Simon  Wilderman,  and  Garrison  Wilderman, 
guilty,  and  assess  the  plaintiff's  damages  at  thirty-five  dollars." 
The  court  overruled  a  motion  for  a  new  trial,  and  rendered 
judgment  against  the  three  defendants.  They  prosecuted  an 
appeal. 

Upon  a  full  examination  of  the  evidence,  we  are  satisfied, 
that  the  court  committed  no  error  in  refusing  to  grant  a 
new  trial. 

It  is  insisted  that  the  verdict  was  defective,  and  that  the 
court  erred  in  rendering  any  judgment  upon  it.  In  our  opin- 
ion, the  verdict  was  substantially  good.  It  may  properly  be 
regarded  as  a  finding  on  all  of  the  issues  ;  and  the  judgment  may 
be  considered  as  a  final  disposition  of  the  whole  case.  The  case, 
as  to  all  of  the  defendants,  was  submitted  to  the  jury  ;  and 
they  found  afiirmativel}^  that  three  of  them  Avere  guilty.  In 
legal  contemplation,  this  amounted  to  a  negative  finding  of  not 
guilty  as  to  the  other  defendant.  The  case  of  Stoltz  v.  The 
People,  4  Scam.  168,  is  in  principle  directly  in  point.  In 
that  case,  the  indictment  contained  two  counts,  each  charging  a 
different  offense.  The  verdict  was  simply  guilty,  as  to  the 
first  count.  On  error  brought  by  the  defendant,  this  court 
affirmed  the  judgment  entered  on  the  verdict,  on  the  ground  that 
the  verdict  amounted  to  a  finding  of  not  guilty  on  the  second 
count,  and  that  the  defendant  could  never  again  be  put  on  his 
trial  for  the  offense  charged  therein.  The  case  of  Swinney  v. 
The  State,  8  S.  &  M.  576,  holds  the  same  doctrine.  This 
view  of  the  case  cannot  operate  to  the  prejudice  of  Jacob  Wilder- 
man.  He  may  rely  on  the  verdict  and  judgment  as  a  bar  to 
any  further  prosecution.  Nor  have  the  appellants  any  cause 
to  complain.  In  actions  of  this  character,  the  plaintiff  may  sue 
any  or  all  of  the  parties  concerned  in  the  act.  The  jury- 
may  convict  one,  and  acquit  another.     If  one  is  compelled  to  pay 
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the  damages  awarded,    lie   cannot    enforce  contribution  from  his 
co-defendant. 

The  judgment  is  affirmed. 

Judgment  ajjirnud. 


Richard  DuDDiNG,  plaintiff  in  error,  v.  Harriet  Hill,  defend- 
ant in  error. 

ERROR  TO  JACKSON. 

The  action  for  use  and  occupation  is  founded  upon  a  contract,  express 
or  implied,  and  the  relation  of  landlord  and  tenant  must  exist  between 
the  parties. 

This  cause  was  heard  before  Dexning,  Judge,  and  a  jury,  at 
the  May  term,  1852,  of  the  Jackson  Circuit  Court,  and  resulted 
in  a  verdict  and  judgment  for  the  defendant  in  error.  The  facts 
will  be  found  in  the  opinion  of  the  court. 

John  Dougherty  and  C.  G.  Simons,  for  plaintiff  in  error. 

Richard  S.  Nelson,  for  defendant  in  error. 

Treat,  C.  J.  This  was  an  action  of  assumpsit  for  use  and 
occupation,  brought  by  Harriet  Hill  against  Richard  Dudding. 
The  material  facts  in  evidence  were  these.  In  September, 
1814,  T.  B.  Hill,  the  husband  of  the  plaintiff,  became  seized  in 
fee  of  lots  five  and  six  in  block  twelve,  in  the  town  of  Murphys- 
borough.  In  May,  1846,  lot  six  was  sold  on  execution  against 
Hill,  and  bid  in  by  Heiple,  who  assigned  the  certificate  of  pur- 
chase to  Dudding.  In  August,  1846,  lot  five  was  sold  under 
an  execution  against  Hill,  and  bid  off  by  Buesley,  who  assigned 
the  certificate  of  purchase  to  Dudding.  Dudding  obtained  a 
sheriff's  deed  for  lot  five  in  November,  1847,  and  for  lot  six  in 
January,  1851.  Hill  died  in  May,  1849,  in  possession  of  the 
lots.  There  was  a  dwelling-house  on  lot  five,  and  an  inclosure 
on  lot  six.  Mrs.  Hill  left  the  premises  shortly  after  the  death 
of  her  husband,  but  intended  to  return  and  occupy  the  same. 
In  the  fall  of  1849,  Dudding  went  into  possession  of  the  prem- 
ises, and  remained  there  until  some  time  in  the  following  year. 
It  did  not  appear  that    there    was    any    arrangement   between 
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Mrs.  Hill  and  Dudding  respecting  the  premises,  or  that  he  acquired 
the  possession -with  her  assent  or  permission.  The  jury  returned 
a  verdict  in  favor  of  Mrs.  Hill  for  ^36,  which  the  court  refused 
to  set  aside. 

The  action  for  use  and  occupation  is  founded  upon  contract. 
It  will  only  lie  where  there  is  a  contract,  express  or  implied. 
The  relation  of  landlord  and  tenant  must  exist  between  the  par- 
ties. («)  This  is  the  uniform  language  of  the  authorities. 
Smith  V.  Stewart,  6  Johns.  46  ;  Pott  v.  Lesher,  1  Yeates,  576  ; 
The  City  of  Boston  v.  Binney,  11  Pick.  1  ;  Hof  ar  v.  Dement,  5 
Gill,  132  ;  Rogers  v.  Wiggs,  12  B.  Monr.  504  ;  Brewer  v. 
Craig,  3  Harrison,  214  ;  Ballentine  v.  McDowell,  2  Scam.  28. 
In  this  case,  there  was  no  pretense  for  holding  that  the  relation 
of  landlord  and  tenant  existed  betAveen  parties.  Dudding  went 
into  possession  of  the  premises  under  a  claim  of  title,  and  not  as 
the  tenant  of  Mrs  Hill.  His  possession  was  not  subservient  to 
her  title,  but  purely  of  an  adverse  character.  He  consequently 
was  not  liable  in  an  action  for  use  and  occupation.  If  Mrs.  Hill 
was  entitled  to  the  possession  of  the  lots,  her  remedy  was  in  an 
action  of  trespass  or  ejectment.  The  verdict  was  clearly  against 
the  law  and  evidence  ;  and  the  court  erred  in  not  o-rantincr  anew 
trial. 

The  judgment  is  reversed,  and  the  cause  remanded. 

Judgmenl  reversed. 

(a)  Mc:^rairi'.Sc]iwartz,  16111.  R.  25  and  notes;  Oakcsr.  Oakes,  16  111.  R. 
106 ;  Higgins  r.  Halligan,  46  111.  R.  173. 


RosANNx\  Clark  ei  a/.,  plaintiffs  in  error  v.  Joiix  Burnside, 
Administrator  of  the  estate  of  James  Burnside,  deceased, 
defendant  in  error. 

ERROR  TO  CLIXTON. 

It  is  the  duty  of  a  guardian  to  institute  proceedings  for  the  assignment 
of  dower.  It  is  equally  his  duty  to  lease  such  portion  of  tlie  estate  as 
is  set  apart  to  the  wards,  and  his  estate  is  liable  for  "whatever  might 
have  been  received  by  a  faithful  discharge  of  those  duties. 

Rails  in  stacks  are  personal  property,  and  the  title  vests  in  the  adminis- 
trator; he  alone  can  maintain  an  action  to  recover  them. 

Rails  taken  from  a  fence  are  part  and  parcel  of  the  realtj-  and  pass  to  the 
heirs,  and  if  a  guardian  severs  rails  in  a  fence  on  the  land,  and  converts 
them  to  his  own  use,  his  estate  is  answerable  directl}^  to  the  heirs  for 
their  value. 

An  administrator  is  a  competent  witness  to  show  when  money  was 
received  from  him  by  a  guardian,  if  it  appears  from  other  evidence; 
that  the  administrator  has  settled  up  the  estate  and  distributed  the 
proceeds  among  the  heirs. 
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This  cause  was  heard  before  Underwood,  Judge,  at  the  May 
term,  1852,  of  the  Clinton  Ch-cuit  Court,  on  an  appeal  from  the 
county  court  of  that  county. 

The  facts  necessary  to  a  full  understanding  of  the  opinion,  will 
be  found  stated  in  it. 

R.  S.  Nelson,  for  plaintiffs  in  error. 

S,  Breese,  for  defendant  in  error. 

Treat,  C.  J,  Rosanna,  Margaret,  and  Sarah  Ann  Clark, 
heirs  at  law  of  John  Clark,  filed  a  claim  in  the  county  court 
against  the  estate  of  James  Burnside.  The  case  was  removed 
into  the  circuit  court  by  appeal.  Several  cjuestions  arose  on 
the  trial,  which  will  be  noticed  in  their  order. 

First.  It  appeared  in  evidence,  that  Clark  died  seized  of  a 
farm,  and  that  Wilcock  administered  on  his  estate  ;  that  Burn- 
side married  his  widow,  and  became  the  guardian  of  the  plain- 
tiifs  ;  that  the  widow  quit  the  farm  on  her  marriage,  but  she 
and  Burnside  leased  the  same,  and  received  the  rent,  amounting 
to  ^80  or  $100  per  annum  ;  that  her  dower  was  never  assigned. 
The  court  decided  that  Burnside  received  the  rent  in  the  right 
of  his  wife,  and  not  as  the  guardian  of  the  heirs,  and  excluded 
the  evidence  of  the  leasing  of  the  farm.  The  statute  provides 
that  the  "widow  may,  in  all  cases,  retain  the  full  possession  of 
the  dwelling-house  in  which  her  husband  most  usually  dwelt 
next  before  his  death,  together  with  the  outhouses  and  planta- 
tion thereto  belonging,  free  from  molestation  and  rent  until  her 
dower  be  assigned."  It  was  clearly  the  right  of  the  widow  to 
retain  the  exclusive  possession  of  the  farm,  until  the  assignment 
of  her  dower.  And  perhaps  she  had  the  right  to  lease  the  same, 
and  receive  the  rent  to  her  own  use,  so  long  as  her  dower  re- 
mained unassigned.  The  possession  of  the  tenant  in  such  a 
case  might  be  regarded  as  her  possession,  Avithin  the  true  intent 
of  the  satute.(a)  But  this  is  not  a  contest  between  the  heirs  and 
the  widow.  The  case  is  between  the  heirs  and  the  administra- 
tor of  the  guardian.  It  was  clearly  the  duty  of  the  guardian  to 
institute  proceedings  for  the  assignment  of  dower,  so  that  his 
wards  might  obtain  their  share  of  the  rents  and  profits  of  the 
estate.  It  was  equally  his  duty,  on  the  dower  being  assigned, 
to  lease  the  porti®n  of  the  farm  set  apart  to  the  heirs.  And  his 
estate  is  liable  for  whatever  might  have  been  received  by  a 
faithful  discharge  of  those  duties.  The  court  erred  in  excluding 
the  evidence. 

(rt)  Atkin  r.  Mcrrell,  39  111.  R.  G3. 
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Second.  It  appeared  that  the  estate  of  Clark  had  been  set- 
tled, and  the  surplus  distributed  among  the  heirs.  The  plaintiffs 
offered  to  prove  that  Burnside  took  from  the  farm  some  $400 
worth  of  rails,  part  of  which  were  in  stacks  and  the  rest  in  a 
fence,  and  put  them  in  a  fence  on  his  own  land.  These  rails 
were  not  inventoried  or  accounted  for  by  the  administrator  of 
Clark.  The  court  rejected  the  evidence  on  the  ground,  that  the 
rails  were  the  property  of  the  administrator.  The  rails  in  the 
stacks  were  personal  property,  and  the  title  vested  in  the  admin- 
istrator. He  alone  could  maintain  an  action  to  recover  them. 
The  fact  that  there  has  been  a  settlement  of  the  estate,  does  not 
change  the  cause  of  action.  It  must  still  be  enforced  in  the 
name  of  the  personal  representative  of  Clark.  His  estate,  as 
respects  this  property,  remains  unadministercd.  If  the  authority 
of  Wilcock  is  at  an  end,  another  administrator  may  be  appointed, 
at  whose  suit  the  estate  of  Burnside  may  be  held  liable  for  the 
value  of  the  rails.  To  this  extent,  the  ruling  of  the  circuit 
judge  was  unexceptionable.  But  he  erred  in  excluding  the  proof 
in  relation  to  the  rails  taken  from  the  fence.  The  fence  was 
part  and  parcel  of  the  realty,  and  as  such  passed  to  the  heirs  on 
the  death  of  their  ancestor.  It  was  in  no  sense  the  property  of 
the  administrator.  The  guardian  having  severed  the  rails  from 
the  land,  and  converted  them  to  his  own  use,  his  estate  is  answer- 
able directly  to  the  heirs  for  their  value. 

Third.  Burnside  was  appointed  guardian  of  the  plaintiffs  in 
1843,  and  it  appeared  from  the  records  of  the  probate  court  that 
he  received  their  distributive  shares  in  1845.  In  order  to  charge 
his  estate  with  interest  from  1843,  the  plaintiffs  proposed  to 
prove  by  Wilcock  that  he  paid  the  shares  to  Burnside  in  that 
year.  The  court  held  that  he  was  an  incompetent  witness,  and 
excluded  the  evidence.  The  administrator  was  a  competent 
witness  to  show  when  the  money  was  received  by  the  guardian. 
It  appeared  from  other  evidence  that  he  had  settled  up  the 
estate,  and  distributed  the  proceeds  among  the  heirs.  He  was 
thereby  discharged  from  responsibility  to  them,  and  had  no  inter- 
est in  the  question  as  to  when  the  payment  was  made.  He  would 
not  be  competent  to  prove  the  payment,  for  he  would  be  inter- 
ested in  dicharging  himself,  and  charging  the  estate  of  the  guar- 
dian. But  the  payment  being  established,  it  was  a  matter  of 
indifference  to  him  when  it  was  made. 

The  judgment  must  be  reversed,  and  the  cause  remanded. 

Judgme7it   7'eversed. 
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Mary  K.  Casey,  plaintiflF  in  error,  v.  John  P.  Baldridge 
et  al.,  defendants  in  error. 

ERROR  TO  JEFFERSON. 

A  teacher  under  the  school  law  of  1849,  is  not  entitled  to  any  portion  of 
the  school  fund,  unless  he  obtains  the  requisite  certificate  of  qualifica- 
tion, and  presents  it  to  tlie  school  directors,  before  the  commencement 
of  the  school. 

This  cause  was  heard  before  S.  S.  Marshall,  Judge,  at  tlie 
May  term  of  the  Jeflerson  Circuit  Court.  The  facts  of  the  case 
are  stated  in  the  opinion  of  the  court. 

R.  S.  Nelson,  for  plaintiff  in  error. 

R.  F.  WiNGATE,  for  defendants  in  error. 

Treat,  C.  J.  This  was  an  action  on  the  case,  brought  bj 
€asey  against  the  directors  of  a  school  district.  The  declara- 
tion alleged  that  the  plaintiff  entered  into  a  written  contract 
with  the  inhabitants  of  the  district,  to  teach  a  common  school 
for  one  quarter,  and  receive  in  payment  the  school  funds  belong- 
ing to  the  district ;  that  "  the  plaintiff  being  then  and  there  legally 
C{ualified  to  teach  said  school,  and  no  objection  being  made  thereto, 
in  writing  or  otherwise,  by  the  directors  of  said  district,  or  by  the 
subscribers  to  said  contract  as  aforesaid,  of  which  they,  the  said 
defendants,  being  then  and  there  the  school  directors  of  said  dis- 
trict, had  notice  ;"  that  the  plaintiff  taught  the  school  according 
to  the  terms  of  the  contract,  and  the  provisions  of  the  statute  in 
such  case  made  and  provided  ;  that  at  the  expiration  of  the  quar- 
ter, she  made  out  a  schedule  for  the  purpose  of  receiving  the 
school  funds  belonging  to  the  district,  and  presented  the  same  to 
the  defendants  to  be  examined  and  certified  by  them ;  that  there 
was  then  on  hand  a  sum  of  money,  belonging  to  the  district,  suffi- 
cient to  discharge  the  amount  due  her  for  teaching  the  school : 
and  that  the  defendants  Avholly  refused  to  examine  and  certify 
the  schedule.  The  court  sustained  a  demurrer  to  the  declara- 
tion. 

The  13th  and  46th  sections  of  the  "  act  to  establish  and 
maintain  common  schools,"  passed  on  the  12th  of  February, 
1849,  define  the  qualifications  of  teachers,  and  prescribe  the 
manner  in  which  these  qualifications  shall  be  ascertained  ;  and 
the  75th  section  provides,  that  "  no  teacher  shall  be  entitled  to 
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any  portion  of  tlie  common  school  or  township  fund  who  shall  not, 
before  his  employment,  exhibit  to  the  school  directors  of  the  dis- 
trict in  which  he  proposes  to  teach  a  school,  a  certificate  of  qual- 
ification obtained  under  the  provisions  of  section  thirteen  or  section 
forty-six  hereof."  To  entitle  himself  to  any  portion  of  the  school 
funds,  a  teacher  must  obtain  the  requisite  certificate  of  qualifi- 
cation. And  the  certificate  must  be  presented  to  the  school  direct- 
ors, before  the  commencement  of  the  school.  This  is  the  express 
requirement  of  the  statute.  The  directors  are  not  bound  to  ex- 
amine and  certify  the  schedule  of  a  teacher  who  fails  to  comply 
with  this  requisition.  Such  teacher  must  look  exclusively  to  the 
subscribers  for  compensation.  In  this  case  the  declaration  is 
clearly  defective.  It  fails  to  show  that  the  directors  are  guilty  of 
any  breach  of  duty.  It  contains  no  averment  that  the  plaintiff" 
procured  a  certificate  of  qualification  and  exhibited  it  to  the  direct- 
ors prior  to  the  commencement  of  the  school.  This  requirement 
of  the  statute  is  a  condition  precedent,  and  its  performance  ought 
to  be  distinctly  alleged  in  the  declaration.  The  general  allega- 
tion, that  the  plaintiff"  was  legally  qualified  to  teach  the  school,  is 
not  sufficient. (a) 

The  judgment  is  affirmed. 

Judgment  affirmed . 

{:()  Smith*.  Curry,  16  111.  R.  148;  Botkin  r.   Osborn,  39  111.  R.  101. 


William  Thomas,  Trustee  of  the  Bank  of  Illinois,  appellant,  v. 
James  C.  Sloo  et  al.,  appellees. 

APPEAL  FROM  GALLATIN. 

One  of  several,  nor  all  the  assignees  in  conjunction,  appointed  to  wind 
up  the  attairs  of  the  Bank  of  Illinois,  is  or  are  anthorized  to  make  a 
compromise  with  any  debtor  of  the  bank,  by  which  the  securitj'  of  the 
bank  or  the  trust  fund  will  be  diminished,  unless  some  advantage  will 
accrue  by  such  compromise  to  the  creditors  of  the  bank. 

Tins  appeal  brings  before  the  court  the  record  of  two  causes, 
which  were  consolidated,  and  in  the  circuit  court  a  decree  was 
entered  disposing  of  both.  On  the  10th  of  March,  1847,  the 
defendant  Sloo,  executed  a  mortgage  to  Albert  G.  Caldwell 
and  Ebenezer  Z.  Ryan,  assignees  of  the  Bank  of  Illinois,  con- 
veying a  number  of  town  lots  and  other  lots  of  land,  to   secure 


NO\^MBER  TERM,  1853.  67 

Thomas  v.  Sloo  et  al. 

the  payment  of  two  notes  of  the  same  date.  In  this  mort- 
gage the  wife  of  Sloo  joined  and  relinquished  her  right  of 
dower. 

On  the  6th  of  April,  1848,  Sloo  executed  a  mortgage  to  C. 
Pool  upon  several  tracts  of  land  and  town  lots,  upon  which 
judgment  was  obtained  in  June,  1850,  and  satisfaction  thereof 
obtained  by  a  sale  of  part  of  the  property,  leaving  the  residue 
undisposed  of  and  released  from  the  operation  of  the  mortgage 
and  judgment. 

On  the  13th  April,  1848,  Sloo  executed  a  mortgage  to  Cath- 
arine Forman  upon  several  tracts  of  land  to  secure  the  payment 
of  a  debt  previously  due. 

On  the  26th  August,  1848,  Sloo  executed  a  mortgage  to 
Albert  G.  Caldwell,  upon  two  lots  of  land  previously  mortgaged 
to  said  Catherine  Forman,  to  secure  the  payment  of  a  debt  due 
Caldwell  in  his  own  right. 

On  the  3d  of  May,  1849,  Sloo  executed  a  mortgage  to  James 
Hoggins,  upon  certain  personal  property,  to  secure  the  payment 
of  a  debt  previously  due. 

On  the  same  3d  of  May,  Sloo  executed  a  second  mortgage 
to  said  Caldwell  and  Ryan,  as  assignees,  &c.,  further  to  secure 
the  payment  of  the  two  notes  of  10th  March,  1847,  and  to 
secure  several  other  sums  Avhich  he  had  agreed  to  pay  for  other 
debtors  to  the  bank.  This  mortgage  covers  the  land  previously 
mortgaged  to  Forman  and  Caldwell,  except  one  tract  mort- 
gaged to  Forman  ;  together  with  a  number  of  other  tracts  of 
land  and  town  lots. 

On  the  same  day  Sloo  executed  a  mortgage  to  James  Hog- 
gins, upon  the  lands  previously  mortgaged  to  Forman  and 
Caldwell,  except  one  lot  mortgaged  to  Forman.  He  also 
executed  a  mortgage  to  W.  &  C.  Fellows  &  Co.,  upon  all  the 
lands  and  lots  included  in  the  several  mortgages  to  Forman, 
Caldwell,  Hoggins,  and  the  assignees  of  the  bank,  except  also 
one  tract  mortgaged  to  Forman.  These  three  last-named 
mortgages  Avere  ^  all  acknowledged  and  filed  for  record  at  the 
same  time. 

On  the  19th  of  November,  a  writing  was  executed  by 
said  CaldAvell  for  himself  and  Ryan,  as  assignees  of  the 
bank,  reciting  that  Sloo  was  indebted  to  the  said  as- 
signees upon  the  two  notes  of  the  10th  of  March,  1847, 
the  execution  of  the  mortgage,  to  secure  the  paym.ent  of  said 
notes,  his  liability  to  the  assignees  upon  tAvo  other  claims, 
and  his  agreement  to  settle  the  liability  of  another  debtor  to 
the  bank,  and  that  "Whereas  the  said  Sloo  proposes  in  com- 
pi'omise  and  payment  and  discharge  of  said  liabilities,  to  sell 
and  convey  his  interest  in  the  lands  conveyed  by  said   mortgage, 
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and  wliereas,  Judith  Sloo,  his  wife,  is  willing  to  join  in  a  con- 
veyance.— Now  be  it  known  that  the  said  A.  G.  Caldwell  and 
E.  Z.  Ryan,  do,  by  these  presents,  agree  to  receive  the  said 
lands  in  compromise  and  settlement  at  the  rate  and  appraise- 
ment which  may  be  fixed  by  John  Hall  and  John  Crawford ; 
and  should  they  disagree,  their  decision  to  be  determined  by  an 
umpire,  to  be  selected  by  them  ;  it  being  understood  that  the 
said  J.  C.  Sloo,  and  Judith,  his  wife,  will  execute  a  deed  of 
release,  so  as  to  vest  in  the  assignees  of  the  bank,  being  A.  G. 
Caldwell,  E.  Z,  Ryan,  George  A.  Dunlap,  and  David  A.  Smith, 
the  fee-simple  title  for  all  the  lands  mentioned  in  said  mortgage. 
And  should  the  said  lands,  at  the  appraisement  fixed  as  afore- 
said, exceed  the  amount  of  indebtedness  above  mentioned,  then 
such  portion  of  said  lands  as  the  appraisers  may  designate  shall 
be  reconveyed  to  the  said  Judith  Sloo."  (Signed)  A.  G.  Cald- 
■\VELL,  [seal],  for  himself  and  E.  Z.  Ryan,  assignees,  &c.  Upon 
which  agreement,  on  the  first  of  October,  1851,  Ryan  indorsed, 
"  I  consent  to  the  foregoing  arrangement  made  and  entered  into 
by  A.  G.  Caldwell.     E.  Z.  Ryan,  assignee,  &c." 

On  the  6th  of  January,  1850,  the  said  James  C.  Sloo  executed 
a  mortgage  to  Michael  K.  Lawlor,  upon  several  of  the  lots  of 
land  conveyed  by  the  second  mortgage  to  the  assignees  of  the 
bank,  to  indemnify  said  Lawlor  against  loss  or  damage  in  con- 
sequence of  his  being  security  for  said  Sloo  on  an  administration 
bond. 

At  the  December  term,  1850,  of  the  Circuit  Court  of  the 
United  States  for  the  District  of  Illinois,  upon  bill  in  chancery 
filed  by  the  Bank  of  the  State  of  Missouri,  on  the  part  of  that 
bank  and  all  other  creditors  of  the  Bank  of  Illinois,  against  the 
assignees  of  said  last-named  bank,  a  decree  was  entered,  ap- 
pointing trustees  "to  take  charge  of,  and  to  execute  the  trusts 
created  and  existing  under  and  by  virtue  of  the  acts  of  the  legis- 
lature, in  relation  to  the  liquidation  and  finally  closing  the 
affairs  of  the  Bank  of  Illinois,  in  the  place  and  stead  of  the 
assignees."  Of  the  trustees  appointed  by  said  court,  A.  G. 
Caldwell  alone  acted,  and  he  having  departed  this  life,  at  the 
July  term,  1851,  of  said  United  States  Court,  William  Thomas 
was  appointed  sole  trust-ee  of  said  bank. 

On  the  29th  of  October,  1851,  the  surviving  assignees  of  the 
bank,  by  their  deed  and  power  of  attorney,  conveyed  to  said 
Thomas,  as  trustee,  &c.,  all  of  the  estate,  rights,  credits,  and 
effects  of  the  said  bank,  and  vested  him  with  power  to  use  their 
names  when  necessary  in  the  collection  of  debts. 

On  the  31st  of  October,  1851,  Hall  and  Crawford  appraised 
the  lands,  which,  by  the  before-recited  agreement,  were  to  be 
conveyed    to  the    assignees,    at  $15,704.15.      They  estimated 
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the  liabilities  of  Sloo  to  the  bank  at  $10,604.15.  and  designated 
lands  and  lots  to  be  re-convejed  to  the  said  Judith  Sloo,  valued 
at  $5,100. 

On  the  27th  of  December,  1851,  Sloo  and  wife  notified 
Thomas,  the  trustee,  of  the  foregoing  appraisement,  proposed  to 
execute  a  release  so  as  to  vest  the  fee-simple  title  to  the  lands  in 
him,  and  requested  him  to  re-convey  to  Judith  Sloo  the  lands 
designated  by  the  said  appraisers,  which  the  said  Thomas  refused 
to  do. 

In  June,  1819,  LaAvlor  obtained  a  judgment  on  his  mortgage  ; 
in  June,  1850,  W.  &  C.  Fellows  &  Co.  recovered  a  judgment  on 
their  mortgage;  in  September,  1851,  James  Hoggins  obtained  a 
decree  upon  his  mortgage  ;  in  July,  1852,  Catharine  Forman 
obtained  a  decree  upon  her  mortgage.  Neither  the  assignees  or 
trustees  of  the  bank  had  any  notice  of  or  were  made  parties  to 
the  proceedings  by  Fellows  &  Co.,  Hoggins,  or  Forman. 

On  the  5th  of  December,  1851,  Thomas  filed  a  bill  in  chan- 
cery against  Sloo  and  wife,  and  numerous  judgment  creditors, 
praying  a  foreclosure  of  the  mortgages  to  the  assignees,  and  a 
sale  of  the  property,  to  pay  the  notes  secured  by  the  first  mort- 
gage,— omitting  to  make  the  other  mortgagees  hereinbefore 
named,  parties. 

On  the  21st  of  May,  1852,  the  said  James  C.  Sloo  and  wife 
filed  their  bill  against  said  Thomas  as  trustee,  to  compel  him  to 
execute  the  agreement  of  compromise  made,  as  alleged,  with 
Caldwell  and  Ryan :  to  this  bill  Thomas  answered,  admitting  that 
he  had  refused  to  execute  the  agreement  of  compromise,  and  in- 
sisting that  he  was  not  bound  to  do  so,  because  said  agreement 
was  made  by  Caldwell  alone  without  the  knowledge  or  co-opera- 
tion of  any  of  the  other  assignees,  and  that  Caldwell  had  no 
right  to  make  such  agreement ;  because  the  agreement  was  made 
without  any  consideration,  and  because  the  whole  of  the  property 
referred  to  in  said  agreement  would  not  probably  sell  for  one  half 
of  the  amount  due  the  bank. 

At  the  December  term,  1852,  of  the  Gallatin  Circuit  Court, 
Thomas  filed  an  amended  bill,  making  the  mortgagees  herein- 
before named  and  John  E.  Hall  parties  to  the  suit.  The  two 
causes  being  prepared  for  hearing  upon  bills,  answers,  replica- 
tions, and  exhibits,  at  the  October  term,  1853,  of  the  Gallatin 
Circuit  Court,  S.  S.  Marshall,  Judge,  presiding,  the  cases  were 
consolidated  and  a  j?;ro  Jorma  decree  was  entered,  from  which 
an  appeal  was  allowed,  and  is  prosecuted  to  this  court  by  Thomas, 
the  trustee. 

\Vm.  Thomas,  for  appellant. 

ILL.  R.  VOL.  XV.  6 
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J.  A.  McClernand  and  N.  L.  Freeman,  for  appellees. 

Caton,  J.  The  important  question  in  these  cases  is,  whether 
the  contract  of  compromise  made  between  Caldwell  and  Sloo 
and  wife,  is  valid  and  binding,  and  such  a  one  as  a  court  of 
chancery  Avill  enforce.  We  think  it  is  not,  for  several  reasons. 
The  law  authorized  Caldwell  and  Ryan  to  compromise  the 
debts  due  the  banks  at  Shawneetown  and  Lawrenceville,  but  it 
did  not  authorize  either  one  of  them  to  do  it  alone.  It  was  the 
design  of  the  law,  that  those  who  were  interested  in  the  collec- 
tion of  the  debts  of  the  bank,  should  have  the  benefit  of  the 
united  judgments  of  those  two  assignees,  in  any  compromise  of 
a  debt  which  should  be  made.  Without  this  no  compromise 
could  be  valid  and  binding.  It  was  not  enough  that  one  of  the 
assignees  should  authorize  the  other  to  compromise  debts  and 
to  sign  his  name  to  the  composition  agreement.  If  such  an 
arrangement  were  tolerated,  the  cestuis  que  h'usi  would  have  the 
benefit  of  the  judgment  and  discretion  of  but  one,  while  they 
are  only  bound  by  compromises  made  by  both.  The  mere 
name  of  the  other  trustee,  signed  to  the  agreement  by  the  one 
who  makes  it,  cannot  help  the  case.  It  was  not  the  mere  name 
of  Ryan  to  which  the  parties  interested  were  entitled,  but  his 
judgment  and  financial  skill.  This  was  a  power  which  he 
could  not  delegate,  either  to  his  co-assignee  or  to  any  other 
person. 

W"e  have  carefully  examined  the  evidence  in  this  case,  and  are 
entirely  satisfied  that  Ryan  never  took  part  in  this  agreement 
of  compromise,  or  exercised  his  judgment  upon  it  until  the  first 
of  October,  1851,  when  he  indorsed  his  approval  upon  it.  The 
whole  negotiation  had  been  conducted  by  Caldwell  under  the 
authority  given  him  by  Ryan  for  that  purpose ;  that  he  alone 
made  and  executed  the  agreement  on  behalf  of  himself  and 
Ryan.  Indeed,  such  is  the  purport  of  the  agreement  upon  its 
face.  In  that  way  and  in  that  alone  was  the  agreement  made  and 
executed,  with  the  consent  and  approbation  of  Ryan.  At  the 
time  that  Ryan  did  exercise  his  judgment  upon  it  and  actually 
became  a  party  to  it,  which  was  on  the  first  of  October,  1851, 
by  the  decree  of  the  Circuit  Court  of  the  United  States  and  the 
act  of  the  legislature  of  the  fifteenth  of  February,  1851,  he  had 
been  superseded  in  this  trust.  As  the  agreement  of  compromise 
Avas  not  made  in  pursuance  of  the  authority  vested  in  the  as- 
signees of  the  bank,  the  court  should  not  have  recognized  or 
enforced  it. 

But  even  it  it  had  been  well  executed,  we  think  its  terms  are 
such  as  a  court  o£    equity  should  not  enforce.     It  is  true    the 
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assignees  were  authorized  to  compromise  debts  due  the  bank  ;  but 
in  exercising  this  power  they  acted  not  in  their  own  right  but  as 
trustees  ;  and  the  courts  will  not  enforce  the  specific  performance 
of  an  agreement  of  a  trustee  against  the  cestui  que  irusl, 
although  the  agreement  may  have  been  made  within  the  literal 
scope  of  the  authority  vested  in  the  trustee,  where  it  is  manifest 
that  the  authority  has  been  abused.  Here  was  a  large  debt 
secured  by  mortgage  upon  a  large  amount  of  property.  Under 
the  agreement  of  compromise,  the  assignees  of  the  bank  are  to 
take  a  part  of  the  property  mortgaged,  in  discharge  of  the  whole 
•debt,  and  to  release  the  balance,  amounting  to  over  five  thousand 
dollars  in  value,  according  to  the  estimate  of  appraisers.  It  was 
the  duty  of  the  assignees  to  collect  the  debts  due  the  bank,  and 
not  to  undertake  to  speculate  in  real  estate.  In  that  view  of 
their  duty,  it  is  manifest  from  the  first  inspection  of  the  agree- 
ment that  it  could  not  further  the  collection  of  the  debt,  but 
might  very  probably  result  in  the  loss  of  a  part  of  it.  At  least 
it  amounted  to  a  release  of  a  part  of  the  security  without  any 
corresponding  benefit  or  consideration.  Before  the  agreement 
was  made,  the  assignees  were  entitled  to  have  the  whole  property 
sold,  and  the  proceeds  applied  in  satisfaction  of  the  debt.  Under 
the  agreement,  if  valid,  they  could  only  realize  the  value  of  a 
part  of  it,  without  any  possibility  that  the  part  not  realized  would 
bring  any  more  than  as  if  the  agreement  of  compromise  had  not 
been  made.  Where,  then,  was  the  possible  benefit  to  the  trust 
fund  from  the  compromise,  while  there  is  no  difficulty  in  pointing 
out  the  probable  loss  ?  We  do  not  hesitate  to  say  that  this  was 
not  such  a  compromise  as  was  contemplated  by  the  law,  which 
authorized  them  to  make  compromises,  (a)  The  design  was  to 
authorize  them  to  recover  a  part  of  a  debt  and  to  release  the  whole 
where  the  debt  was  not  secured  ;  but  it  was  certainly  intended 
that  there  should  be  a  consideration  for  this  entire  release  by  the 
security,  as  payment  of  a  greater  amount  of  the  debt  than  was 
already  secured.  The  very  idea  of  a  compromise  suggests  an 
advantage  to  be  derived  to  the  creditor,  more  than  he  is  supposed 
to  have  the  means  of  enforcing,  in  consideration  of  his  extin- 
guishing the  whole  debt.  It  is  reasonably  supposed  that  a  debtor 
will  make  an  extra  effort  through  his  friends  or  otherwise  to  pay 
a  greater  proportion  of  a  debt  that  the  creditor  is  sure  of 
collecting,  in  consideration  that  the  balance  of  the  debt  not 
paid  shall  be  extinguished,  so  that  it  cannot  embarrass  him 
in  the  future.  The  release  of  the  equity  of  redemption 
to  a  part  of  the  land  mentioned  in  the  mortgages,  did  not 
make  them  more  valuable  or  more  salable  than  they  were 
before,  and  the  trustees  were  entitled   to  have  them   sold,  and 

(«)  Morris  v.  Thomas,  17  111.  R.  113 ;  Governor  v.  Lagow,  43  111.  R.  Ul 
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tlieir  full  value  applied  upon  the    debt,  as  well  before  as  after  the 
compromise. 

Where,  then,  was  the  justice  in,  or  justification  for,  the  release 
of  five  thousand  dollars'  worth  of  the  security  ?  It  could  no  t  be 
in  the  release  of  dower  which  was  to  accompany  the  release  of  the 
equity  of  redemption,  for  the  wife  of  the  mortgagor  had  joined 
in  the  execution  of  the  mortgage,  and  the  title  to  be  derived 
under  a  foreclosure  of  the  mortgage  was  every  whit  as  good  as 
it  could  be  under  a  voluntary  release  of  the  equity  of  redemption. 
We  do  not  hesitate  to  say  that  this  agreement,  had  it  been 
executed  with  all  formality,  is  not  such  an  agreement  as  a  court 
of  equity  should  enforce. 

W^e  were  asked  to  enter  a  final  decree  in  this  court  ;  but  we 
think  that  in  cases  of  this  kind,  where  something  has  to  be  done 
in  execution  of  the  decree,  as  in  foreclosure  of  a  mortgage,  that 
the  more  convenient  practice  is  to  remand  the  suit  with  instruc- 
tions to  the  circuit  court  to  enter  a  decree  in  conformity  to 
the  views  of  this  court,  and  see  that  it  is  duly  executed.  Such  will 
be  the  course  pursued  in  this  case.  The  decree  of  the  circuit 
court  must  be  reversed  and  the  suit  remanded,  with  directions  to 
the  circuit  court  to  enter  a  decree  setting  aside  the  agreement  of 
compromise,  and  foreclosing  the  bank  mortgages,  taking  care  to 
preserve  the  equities  of  prior  incumbrancers  where  such  exist.  It 
IS  hardly  necessary  to  state,  that  in  reference  to  the  three  mort- 
gages which  are  averred  to  have  been  executed  and  recorded,  or 
tiled  for  record  simultaneously,  the  proceeds  of  the  mortgaged 
premises  should  be  distibuted^jro  rata. 

Decree  reversed. 


James  B.  Hinde  et  al.,  plaintiffs  in  error,  and  Jamee  B.  Hinde 
and  Jacob  Lesker  et  al.,  plaintiffs  in  error  v.  The  Wabash 
Navigation  Company,  defendants  in  error. 

ERROR  TO  WABASH. 


Where  the  charter  of  a  navigation  company  authorized  them  to  enter 
upon  the  lands  adjoining  the  worlcs  to  be  constructed,  and  talie  ma- 
terial therefrom,  leaving  the  owner  of  the  land  to  apply  to  the  circuit 
court  for  an  assessm'ent  of  damages,  the  owner  of  material  taken  by 
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contractors  in  tlie  employ  of  the  company,  under  tlie  provisions  of  the 
charter  Avhicli  is  applied  to  the  works  to  be  constructed,  may  recover 
compensation  from  the  company  for  the  material  so  taken. 

In  these  cases,  similar  proceedings  were  taken  to  recover 
damages,  by  assessment,  for  certain  timber  and  material  taken 
and  used  by  the  defendants  in  error,  the  property  of  the  plain- 
tiffs in  error.  The  defendants  in  error  pleaded  that  a  portion 
of  the  material  for  which  compensation  was  sought,  was  taken 
and  used  by  Samuel  and  Isaac  Culbertson,  who  were  con- 
tractors with  the  defendants  in  error  for  the  construction  of  the 
dam  and  lock  about  which  the  material  had  been  used,  and 
that  any  entry  upon  the  lands  in  question,  by  the  said  Culbert- 
sons,  was  unauthorized  by  the  terms  of  the  contract  between 
them  and  the  defendants  in  error.  A  portion  of  the  material 
used  had  been  taken  by  the  defendants  after  the  contract  with 
the  Culbertsons  had  been,  declared  abandoned.  Commissioners 
were  appointed,  who  assessed  the  damages  in  separate  items, 
distinguishing  between  that  done  by  the  defendants  and  that 
done  by  the  Culbertsons,  as  contractors.  The  circuit  court,  on 
the  report  of  the  commissioners,  confirmed  only  so  much  of  it 
as  awarded  damages  for  the  material  taken  by  the  defendants, 
rejecting  the  damages  assessed  for  the  period  when  the  Cul- 
bertsons were  contractors. 

These  causes  vrere  heard  before  S.  S.  Marshall,  Judge,  at 
August  term,  1852,  of  the  Wabash  Circuit  Court. 

C.  Constable,  for  plaintiffs  in  error. 

W.  H.  Underwood  and  Roberts,  for  defendants  in  error. 

Caton,  J.  The  precise  question  raised  in  these  cases  was 
argued  and  decided  at  the  last  term  of  this  court  in  this  divis- 
ion, in  the  case  of  Lesher  v.  the  same  defendants.  But  as  the 
question  was  a  new  one,  and  of  considerable  importance,  in 
view  of  the  many  works  of  internal  improvements  which  are 
in  progress  in  this  State  under  charters  in  some  respects  similar 
to  the  one  presented  in  this  case,  we  thought  it  proper  to  allow 
the  question  to  be  again  argued,  that  it  might  be  again  care- 
fully considered.  It  has  been  thus  considered,  and  we  are  of 
opinion  that  it  was  properly  decided. 

It  is  true  that  a  contractor  is  not,  in  all  cases  and  for  all  pur- 
poses, to  be  considered  the  servant  of  the  principal  or  employer, 
.so  as  to  subject  the  latter  to  liability  for  his  tortious  acts ;  and 
this  is  generally  the  case  where  the  contract  is  in  reference  to 
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the  management  of  personal  property.  If  I  hire  a  drover  to 
drive  a  drove  of  cattle  to  market  for  me,  and  in  the  execution 
of  his  contract,  he  or  his  servants  commit  a  trespass,  or  allow 
the  cattle  to  commit  a  trespass,  I  am  not  liable  ;  a  different 
rule,  however,  has  been  recognized  by  high  authority,  where  the- 
contract  is  to  be  performed  upon  fixed  and  immovable  property. 
Thus  in  the  case  of  Slye  v.  Edgely,  6  Esp.  6,  the  owner  of 
premises  contracted  with  a  bricklayer  to  make  a  sewer,  which 
the  latter  negligently  left  open,  in  consequence  of  which  the 
plaintiff  fell  in  and  broke  his  leg ;  and  the  owner  was  held 
responsible  for  this  negligence  of  the  contractor.  In  Bush  v. 
Steinman,  1  Bos.  &  Pull.  404,  the  owner  of  a  house  contracted 
with  a  surveyor  to  make  certain  improvements  for  a  stipulated 
price.  The  surveyor  sub-let  the  whole  contract  to  a  carpenter. 
The  carpenter  contracted  with  a  bricklayer  to  do  a  part  of  the 
work,  and  the  bricklayer  contracted  with  a  lime-burner  to  fur- 
nish the  lime.  The  servant  of  the  lime-burner  placed  the  lime 
in  the  road  near  the  premises,  by  which  the  plaintiff  was  in- 
jured ;  and  it  was  held,  after  much  consideration,  that  the 
owner  of  the  house  was  liable  for  this  tortious  act  of  the  ser- 
vant of  the  fourth  sub-contractor.  These  cases  were  referred  to 
by  Littledale,  J.,  in  the  celebrated  case  of  Laugher  v.  Pointer, 
5  Barn.  &  Ores.  547,  where  he  points  out  the  distinction  be- 
tween the  acts  of  contractors,  where  the  contracts  are  made  in 
reference  to  or  are  connected  with  fixed  and  immovable  prop- 
erty, and  where  they  relate  to  personal  or  movable  property. 
That  was  a  case  where  the  owner  of  a  carriage  hired  a  stable- 
keeper  to  furnish  him  for  a  day  with  horses  and  a  driver,  and 
through  the  carelessness  of  the  driver  the  plaintiff  was  injured, 
and  the  court  was  equally  divided  as  to  the  liability  of  the 
owner  of  the  carriage.  That  case  was  considered  in  1826.  In 
1840,  that  precise  question  was  again  up  in  the  case  of  Quar- 
man  v.  Burnett,  6  Meeson  &  Welsby,  499,  when  the  court 
unanimously  decided  that  the  owners  of  the  carriage  were  not 
liable  for  the  carelessness  of  the  driver.  In  that  case,  Parke,  B., 
who  delivered  the  opinion  of  the  court,  referred  to  the  two  first 
cases  with  approbation.  He  said:  "It  is  true  that  there  are 
cases — for  instance  that  of  Bush  v.  Steinman,  Slye  y.  Edgely, 
and  others,  perhaps  among  them  may  be  classed  the  recent  case 
of  Randleson  v.  Murray,  8  Ad.  &  Ell.  109 — in  which  the  occu- 
piers of  land  or  buildings  have  been  held  responsible  for  acts 
of  others  than  their  servants,  done  upon  or  near  or  in  respect  of 
their  property.  But  these  cases  are  Avell  distinguished  by  my 
brother  Littledale,  in  his  very  able  judgment  in  Laugher  v. 
Pointer." 
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Again  in  1842,  in  the  case  o£  Rapson  v.  Cubit,  9  Mees.  & 
Wels.  709,  the  same  cases  were  referred  to  and  the  distinction 
again  approved  by  the  court,  who  quote  from  the  opinion  of 
Littledale  as  follows:  "The  rule  of  law  may  be  that  in  all 
cases  Avhere  a  man  is  in  possession  of  fixed  property,  he  must 
take  care  that  his  property  is  so  used  and  managed  that  other 
persons  are  not  injured,  and  that,  whether  his  property  be  man- 
aged by  his  own  immediate  servants  or  by  contractors  or  their 
servants.  The  injuries  done  upon  land  or  buildings  are  in  the 
nature  of  nuisances,  for  which  the  occupier  ought  to  be  charge- 
able when  occasioned  by  any  acts  of  persons  whom  he  brings  upon 
the  premises.  The  use  of  the  premises  is  confined  by  the  law  to 
himself  and  he  should  take  care  not  to  bring  any  persons  there 
who  do  any  mischief  to  others." 

Thus  we  see  that  cases  are  not  wanting  to  maintain,  upon 
common  law  principles,  the  liability  of  the  navigation  company, 
who  are  the  owners  of  the  improvement,  for  the  tortious  acts  of 
the  contractors  done  in  the  execution  of  their  contract,  and 
near  to  and  in  respect  of  the  company's  premises.  Here  the 
timber  cut  was  immediately  adjoining  the  works  of  the  com- 
pany, and  was  placed  upon  and  attached  to  them,  and  directly 
enhanced  their  value.  But  beyond  this  the  entire  work  was 
executed  under  the  immediate  supervision  of  the  engineer  of 
the  company,  which  gave  at  least  the  apparent  sanction  of  the 
company  to  the  acts  of  the  contractors.  I  have  referred  to  these 
few  cases  to  show  that  the  liability  of  the  company  might  be 
maintained  upon  common  law  authority,  but  without  the  inten- 
tion of  placing  our  decision  upon  that  ground.  Indeed  these 
are  not  common  law  actions  to  recover  damages,  but  they  are 
special  proceedings  under  the  charter  of  the  company,  and  they 
cannot  be  sustained  unless  the  liability  is  created  by  the  char- 
ter. 

By  the  charter,  as  was  stated  in  our  former  decision,  Lesher 
V.  Wabash  Navigation  Company,  14  111.  85,  the  company 
might  enter  upon  the  lands  adjoining  to  their  works  and  take 
therefrom  necessary  materials,  and  the  owner  of  the  land  might 
file  his  petition  in  the  circuit  court,  to  have  appraisers  appointed 
to  assess  his  damages,  for  which  the  owner  was  entitled  to  a 
judgment  against  the  corporation.  It  is  unnecessary  now  to 
inquire  whether  the  legislature  could  authorize  the  corporation 
to  enter  upon  the  land  of  individuals  and  take  therefrom  mate- 
rial, which  was  required  for  the  work,  without  first  making  com- 
pensation to  the  owner,  at  least  none  but  the  owner  could 
object  to  the  exercise  of  such  power,  and  when  he  allows  his 
property  to  be  taken  for  the  use  of  the  work,  without  objecting 
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that  the  authority  was  unlawfully  conferred  upon  the  company, 
he  may  seek  his  remedy  in  the  mode  provided  in  the  charter, 
which  professes  to  give  the  right.  The  question,  then,  arises 
upon  the  provisions  of  the  charter.  By  the  charter,  the  com- 
pany was  authorized  to  take  this  timber  for  the  use  of  the  work, 
and  when  taken  the  owner  might  seek  his  remedy  under  this 
proceeding.  The  company  was  not  required  by  the  charter  to 
ask  his  consent,  nor  was  he  bound  to  forbid  them  in  order  to  se- 
cure his  remedy.  The  timber  was  taken  by  those  who  were 
in  the  employ  of  the  company  and  put  into  the  works  of  the 
company,  as  the  charter  authorized.  Vv^e  are  still  of  opinion 
that  the  owner  had  the  right  to  consider  this  as  done  by  the 
company,  in  the  exercise  of  the  right  conferred  by  the  charter. 
Although  contractors,  they  were,  when  exercising  the  rights  con- 
ferred by  the  charter,  the  agents  or  servants  of  the  company : 
although  they  might  not  be  the  servants  of  the  company  so  as 
to  render  the  corporation  liable  for  their  acts,  whenever  they 
went  beyond  the  provisions  of  the  charter,  and  performed  acts 
which  were  not  done  in  the  exercise  of  the  powers  conferred 
upon  the  company  by  the  charter.  The  same  provision  applies 
to  damages  done  to  land  by  excavations  for  or  the  erection  of 
the  locks  or  dams  upon  the  land  of  an  individual.  Suppose 
this  claim  were  made  for  the  value  of  the  land  upon  which  a 
lock  had  been  built  by  these  contractors.  In  occupying  the 
ground  for  the  lock  the  contractors  were  certainly  the  agents  of 
the  company,  and  yet  the  same  clause  of  the  charter  which  au- 
thorized them  to  occupy  the  ground  for  the  lock,  also  authorized 
them  to  take  this  timber.  The  same  law  which  required  the 
owner  to  submit  to,  and  authorized  the  contractors  to  do  one  of 
those  acts,  also  required  him  to  submit  to  the  other,  and  pro- 
vided for  the  same  mode  of  redress.  If  the  contractors  were 
authorized  to  do  one  act,  they  were  equally  authorized  to  do 
the  other,  and  the  owner  had  just  as  much  reason  to  suppose 
that  one  was  done  under  the  charter  as  the  other.  Suppose  a 
railroad  company  is  authorized  to  condemn  the  right  of  way 
one  hundred  feet  wide  across  my  land,  and  before  condemna- 
tion the  engineer  goes  on  and  lays  out  the  track  of  a  proper 
width,  and  for  ah  embankment  four  feet  high,  and  under  those 
specifications  a  contract  is  let,  without  any  provision  in  it  as  to 
where  the  earth  is  to  be  procured  for  the  embankment,  and  the 
contractor  excavates  the  adjoining  land  within  the  hundred  feet 
to  make  the  embankment,  shall  I  be  told  by  the  company  that 
they  only  want  the  right  of  way  upon  which  the  embankment 
is  actually  made,  and  be  turned  round  to  an  irresponsible 
contractor  for  the  damage  done  by  digging  up  my  soil,  although 
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when  I  saw  it  done  I  knew  the  company  had  the  right  to  take 
that  very  soil  for  that  very  purpose,  whether  I  willed  it  or  not,  and 
that  their  charter  compelled  them  to  pay  me  for  it  ?  If  it  be  said 
that  custom  has  created  an  implied  understanding  in  such  a  case, 
that  the  company  and  not  the  contractor  shall  furnish  the  earth 
with  which  to  make  the  embankment,  my  neighbor,  whose  rock 
were  taken  from  his  quarry  within  the  hundred  feet  by  a  con- 
tractor to  construct  a  bridge,  would  feel  it  very  unjust  that  his 
rights  were  not  equally  protected.  The  company  have  the  right 
of  determining  who  shall  go  upon  their  works,  and  for  them 
exercise  the  rights  conferred  upon  them  ;  and,  as  between  them- 
selves and  the  contractor,  may  make  such  arrangements  as  they 
please,  while  the  owner  of  the  land,  who  may  be  injured  by  it, 
is  perfectly  powerless  and  liable  to  be  intruded  upon  by  any 
one  whom  the  company  sees  fit  to  send  to  do  the  work,  and  it  fs 
but  just  and  right  that  whoever  does  that  work  as  authorized  to 
be  done  by  the  charter,  should  be  held  to  be  the  agent  of  the  com- 
pany for  that  purpose  ;  especially  when  done  on  or  near  the  visi- 
ble possessions  of  the  company.  For  acts  done  at  a  distance  from 
the  visible  works  of  the  company  or  line  of  the  road,  and  where 
the  owner  of  the  property  taken  might  not  reasonably  suppose 
that  it  was  taken  under  the  provisions  of  the  charter  authorizing 
it  to  be  taken,  a  different  rule  of  responsibility  most  likely  should 
prevail ;  but  when  done  upon  or  near  the  work  authorized  to  be 
constructed,  and  the  property  taken  is  such  as  the  charter  au- 
thorizes the  company  to  take,  those  who  take  it  for  the  execu- 
tion of  the  work  should  be  held  to  take  it  under  the  charter,  and 
to  be  the  servants  or  agents  of  the  company,  unless  the  owner  is 
notified  to  the  contrary,  that  he  may  timely  seek  other  means 
for  protecting  his  interests.  If  there  be  a  propriety  in  holding 
the  owner  of  premises  responsible  for  the  tortious  acts  of  the 
contractor,  while  engaged  in  fulfilling  his  contract  upon  or  near 
or  in  respect  of  the  premises,  how  much  greater  the  propriety  of 
holding  the  owner  responsible  for  those  acts  of  the  contractor 
in  the  execution  of  his  work,  which  the  owner  was  authorized 
to  do  by  special  legislation,  in  order  to  enable  him  to  do  that 
very  work.  We  are  still  well  satisfied  that  the  owners  of  the 
premises  were  justified  in  presuming,  when  they  saw  this  tim- 
ber taken  by  those  in  the  employ  of  the  company  and  placed  in 
their  works,  that  it  was  taken  under  the  authority  conferred  by 
their  charter,  and  that  he  might  seek  his  remedy  against  them 
in  the  mode  provided  by  the  charter.  The  work  was  executed 
by  the  contractors  under  the  immediate  supervision  and  direc- 
tion of  the  engineer  of  the  company,  who  must  have  been 
aware  of  the  provisions  of  the  charter  authorizing  the  lumber  to 
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be  taken,  and  cognizant  of  the  fact  that  it  was  being  taken  ;  and 
had  it  not  been  the  design  of  the  company  to  see  them  paid  for 
it,  it  was  his  duty  to  give  notice  that  it  was  not  taken  under  the 
authority  conferred  by  the  charter,  that  the  parties  interested 
might  at  once  put  a  stop  to  the  trespass,  or  otherwise  provide  for 
their  security.  This  rule  we  are  satisfied,  will  better  promote 
the  interest  of  companies  constructing  public  works  under  similar 
charters  as  well  as  the  owners  of  land  or  material  taken  for  the 
use  of  the  works.  A  different  rule  would  at  once  compel  every 
proprietor  of  land  or  material  wanted  for  such  purposes,  to  resist 
the  appropriation  until  he  had  secured  his  compensation,  no  mat- 
ter how  favorably  inclined  he  might  be  to  promote  the  progress 
of  the  work.  The  judgment  of  the  circuit  court  must  be 
reversed,  and  judgments  entered  in  this  court  for  the  value  of  the 
lumber  taken,  as  shown  by  the  agreed  case.(a) 

Judgment  reversed. 


(a)  Losher  v.  Wabash,  &c.,  14111.  R.  88  and  notes. 


William  Scofield,  plaintiff  in  error,  v.   John  Bessenden  and 
James  Keuner,  defendants  in  error. 

ERROR   TO  EDWARDS. 

Where  depreciated  band  paper  is  received  of  a  purchaser  at  a  sheriff's 
sale,  by  order  of  the  plaintiff  in  execution,  it  is  received  as  so  much 
money  ;  and  neither  the  judgment  debtor  nor  a  subsequent  judgment 
creditor  can  redeem  by  paying  the  cash  value  of  the  depreciated  paper, 
but  he  must  pay  the  full  amount,  as  it  was  received  of  the  purchaser. 

This  suit  was  heard  at  the  April  term,  1852,  of  the  Edwards 
Circuit  Court,  by  S.  S.  Marshall,  Judge,  who  dissolved  a  pre- 
liminary injunction  which  had  been  granted,  and  dismissed  the 
bill. 

The  bid  of  Bessenden  was  one  thousand  dollars,  the  tender  of 
Scofield,  as  judgment  creditor,  to  the  sheriff,  was  for  $675.00. 

The  statement  of  the  case  is  sufficiently  made  in  the  opinion  o£ 
the  court. 

W.  H.  Underwood,  and  R.  F.  Wing  ate,  for  plaintiff  in 
error. 

C.  Constable,  for  the  defendants  in  error. 
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Caton,  J.  The  bank  obtained  a  judgment  against  Pickering, 
upon  which  his  hxnds'  were  sold  to  Bessenden,  who  paid  the 
amount  of:  his  bid  in  the  bills  of  the  bank,  at  their  nominal  value, 
the  bills  being  at  that  time  uncurrent.  From  this  sale  the  judg- 
ment debtor  never  redeemed.  Subsequently  Scofieli  obtained  a 
judgment  against  Pickering,  and  betore  the  expiration  of  the 
fifteen  months  applied  to  the  sheriff  to  redeem  from  the  sale  as 
a  judgment  creditor  of  Pickering,  and  for  that  purpose  ten- 
dered to  the  sheriff  in  cash  the  value  of  the  notes  of  the 
bank  which  had  been  paid  by  Bessenden  upon  his  purchase,  with 
ten  per  cent,  interest.  At  the  tim^  of  the  sheriff's  sale,  it  was 
openly  proclaimed  by  him  that  the  notes  of  the  bank  would  be 
taken  for  the  land.  The  sheriff  refused  to  accept  the  complain- 
ant's tender  as  a  redemption  of  the  premises,  and  this  bill  is  filed 
to  compel  him  to  do  so. 

Our  statute  gives  the  iudgment  creditor  the  right  to  redeem  bv 
paying  "the  sum  of  money  which  may  have  been  paid  on  the 
purchase  thereof,  or  the  amount  given  or  bid  is  purchased  by  the 
plaintiff  in  the  execution,"  &c.  The  question  is,  What  was  the 
sum  of  money  paid  on  this  purchase  ?  The  purchaser  paid 
one  thousand  dollars  in  the  bills  of  the  bank.  One  thing 
seems  clear,  that  he  either  paid  this  amount  in  money,  or  he 
paid  no  money  at  all.  The  bills  were  either  received  as  money 
or  as  property.  If  they  were  received  by  the  plaintiff  in  exe- 
cution as  so  much  money,  then  that  amount  of  money  was  paid 
on  the  pui'chase.  They  were  not  paid  or  received  as  six  hund- 
red dollars  in  money,  which  was  their  actual  cash  value  in  the 
market.  It  was  the  right  and  the  duty  of  the  bank  to  receive 
its  own  bills  as  cash,  at  their  nominal  value.  It  was  the  right 
of  the  judgment  debtor  to  have  paid  off  the  judgment  in  the 
bills  of  the  bank  at  their  nominal  value.  This  payment  was 
as  to  both  the  judgment  creditor  and  the  judgment  debtor, 
a  payment  of  so  much  cash  ;  for  the  judgment  was  satisfied 
to  that  amount.  The  judgment  creditor  could  not  have  been 
compelled  to  have  taken  six  hundred  dollars  in  specie  in  satisfac- 
tion of  this  bid,  nor  any  thing  less  than  the  one  thousand 
dollars.  Had  the  purchaser  not  been  able  to  pay  the  bid  in  the 
bills  of  the  bank,  he  would  have  been  obliged  to  have  paid 
the  whole  amount  of  the  bid  in  specie.  Nearly  all  our  paper  cir- 
culation at  that  time  was  at  a  greater  or  less  discount,  and 
the  bank  might,  if  she  had  seen  proper,  have  received  other  paper 
money  in  satisfaction  of  the  bid,  and  had  she  done  so,  could 
a  redeeming  judgment  creditor  have  compelled  the  purchaser  to 
receive  less  in  cash,  than  he  had  paid  in  currency,  which  was 
received  as  cash?     If  this    iudgment    creditor    has  a  right  to 
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redeem  by  paying  six  hundred  dollars  and  interest,  the  judgment 
debtor  had  the  same  right  during  the  twelve  months,  and  thus  he 
might  have  paid  one  thousand  dollars  of  the  judgment  with  six 
huncbed  dollars  in  money. 

But  the  statute  does  not  contemplate  any  such  depreciated 
redemption.  The  cash  value  of  this  paper  was  a  question  of  fact 
and  open  to  controversy,  and  the  law  has  furnished  the  sheriff  no 
means  of  trying  this  question  of  fact  so  as  to  be  binding  on  the 
parties  and  protect  himself.  If  he  is  obliged  to  receive  the  cash 
value  of  the  paper  as  a  redemption,  then  the  purchaser  was 
obliged  to  receive  the  same  of  him,  but  the  purchaser  might  have 
insisted  that  the  paper  was  worth  more  than  the  sheriff  had  sup- 
posed and  had  accepted,  and  if  upon  a  trial  between  the  pur- 
chaser and  the  sheriff  a  jury  had  found  such  to  be  the  case,  to  say 
the  least  of  it,  the  sheriff  must  have  sustained  the  loss.  So  on 
the  other  hand,  had  the  sheriff  misjudged  as  to  the  value  of  the 
paper,  supposing  it  to  have  been  Avorth  more  than  a  jury  should 
find,  and  refused  to  accept  the  amount  tendered,  he  would  have 
again  rendered  himself  liable,  although  acting  in  the  utmost  good 
faith.  Can  it  be  that  the  effect  of  this  statute  is  to  place  the 
sheriff  in  such  a  dilemma  ?  Such  was  never  the  intention  of  the 
legishxture,  nor  is  it  the  true  construction  of  the  laAV.  The  bill 
was  properly  dismissed,  and  the  decree  of  the  circuit  court  must  be 
affirmed. 

Decree  affirmed. 


Lewis  Lavender  f/  al.,  Administrators,  &c.,  plaintiffs  in  error, 
V.  Ross  Latimer  et  al..  Administrators,  &c.,  defendants  in 
error. 

ERROR  TO  HARDIN. 

A  sale  made  under  a  decree  will  not  be  set  aside  on  motion,  as  to  innocent 
purchasers,  because  the  commissioner  named  in  the  decree  to  sell  the 
premises,  who  was  also  sherifl',  sold  upon  executions  issued  with  and  in 
conformity  to  the  decree,  if  the  proceedings  under  such  executions 
were  in  all  respects  regular  and  in  compliance  with  the  decree,  if  the 
return  also  shows  that  the  officer  sold  under  the  autliority  of  the  decree, 
as  well  as  of  the  execution. 

At  the  October  term,  1846,  o£  the  Hardin  Circuit  Court,  a 
decree  upon  foreclosure  of  mortgage,  at  the  suit  of  Richard  S. 
Threlkeld  et  al.  v.  The  heirs  of  James  Anderson,  the  decree 
ordered  that  execution  should  issue  to  be  levied  upon  the  mort- 
gaged premises  or  so  much    thereof   as  would  be  sufficient  to  pay 
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the  demand,  interest,  and  costs,  and  that  Lewis  Lavender  (who 
was  sheriff)  be  appointed  commissioner,  and  after  advertising'  in 
four  public  places  for  six  weeks  previous  to  the  day  of  sale,  and 
that  the  same  shall  be  sold  at  the  court  house  door  in  Elizabeth- 
town  on  some  county  court  day,  &c.  On  the  11th  of  November 
following,  execution,  directed  to  the  sheriff,  was  issued  on  the 
decree,  whereby  he  was  commanded  to  make  of  the  estate  of  James 
Anderson,  deceased,  the  money  demanded  by  it.  This  execution 
was  levied  upon  the  premises  specified  in  the  decree.  A.  copy  of  the 
decree  was  also  given  to  the  sheriff,  who  was  also  the  commissioner 
named  in  the  decree. 

At  the  October  term,  1847,  Denning,  Judge,  presiding,  upon 
motion,  the  execution  issued  was  declared  illegal,  and  unwarranted 
by  the  decree,  and  that  the  sale  of  the  mortgaged  premises  of 
said  Anderson,  deceased,  under  said  execution,  was  irregular  and 
not  in  conformity  with  the  true  decree  of  the  court,  and  was  there  - 
fore  void  ;  the  sale  was  set  aside,  and  the  heirs  and  other  repre- 
sentatives of  Anderson  restored  to  the  possession  of  the  premises 
sold. 

The  mortgaged  premises  sold  under  the  execution  was  purchased 
by  strangers  to  the  record  and  proceedings. 

At  the  same  time,  the  circuit  court  amended  the  decree  form- 
erly rendered,  so  as  to  make  it  conform  more  strictly  with  the 
minutes  of  the  judge,  who  ordered  the  rendition  of  the  decree. 

To  correct  the  decision  setting  aside  the  sale,  &c.,  this  writ  of 
error  was  sued  out. 

Wesley  Sloan  and  W.  J.  Allen,  for  plaintiffs  in  error. 
J.  M.  Warren  and  R.  F.  Wing  ate,  for  defendants  in  error. 

Caton,  J.  Whether  the  court  decided  properly  or  not  in 
determining  to  amend  the  decree  originally  entered,  so  as  to 
make  it  conform  more  literally  to  the  minutes  of  the  judge,  we 
are  of  opinion  that  the  sales  should  not  have  been  set  aside  upon 
motion.  The  original  decree  as  entered  adjudged  that  the  complain- 
ants should  recover  severally  the  amounts  of  their  respective  mort- 
gages, appointed  Lewis  Lavender  a  commissioner  to  sell  the  mort- 
gaged nremises  to  satisfy  the  decree,  and  "  that  execution  for  said 
sums  be  levied  upon  the  mortgaged  premises,"  and  that  the  sale 
should  be  made  at  the  county  seat  "on  some  county  court  day,"  sub- 
ject to  a  lease  specified.  The  minutes  of  the  judge  are  as  follows : 
"Decree  of  foreclosure  and  sale  by  Lewis  Lavender,  commission- 
er, &c.,  subject  to  lease,  and  on  giving  usual  notice  of  sale,  &c., 
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as  under  execution."  General  executions  were  issued  for  the 
sums  specified  in  the  decree,  and  with  these  were  sent  out  copies 
of  the  decree.  These  were  levied  by  Lewis  Lavender,  who  was 
sheriff  and  commissioner,  upon  the  mortgaged  premises,  which 
were  duly  advertised  and  sold  to  third  persons,  on  the  third  day 
of  Junuary,  1843.  Lavender  returned,  that  "By  virtue  of  the 
within  execution,  and  by  order  of  a  decree  rendered,"  &c., 
describing  it,  he  had  levied  upon,  advertised,  and  sold  the  prem- 
ises. 

The  decree  as  amended  forecloses  the  mortgages,  adjudges  that 
the  complainants  shall  recover  severally  the  amount  due  on  their 
respective  mortgages,  appoints  Lewis  Lavender  commissioner  to 
sell  the  mortgaged  premises,  but  omits  all  that  part  of  the  decree 
as  originally  entered,  which  related  to  the  execution.  This  amend- 
ment, of  course,  if  rightfully  made,  must  relate  back  to  the  orig- 
inal entry  of  the  decree,  as  entered  7iu7ic  jjro  tunc.  Whether  we 
consider  this  sale  as  made  under  the  decree  as  originally  entered, 
or  under  the  decree  as  amended,  or  whether  we  look  to  the  judge's 
notes  of  the  decree  to  be  entered,  to  determine  in  what  manner  the 
sale  Avas  to  be  made  and  the  decree  satisfied,  I  am  of  opinion  that 
the  sale  should  not  have  been  set  aside.  The  return  ol:  the  officer 
shows  that  the  proper  premises  were  sold  ;  that  they  were  properly 
advertised,  and  that  they  were  sold  by  the  proper  oificer.  The 
return  of  Lavender  shows  that  he  sold  in  pursuance  of  the  auth- 
ority conferred  upon  him  both  by  the  execution  and  the  decree. 
Each  authorized  him  to  make  the  sale,  and  by  the  first  decree 
his  authority  from  each  was  ample.  The  regularity  of  the  sale 
under  that  could  not  be  questioned.  And  if  we  look  alone  to  the 
amended  decree  and  consider  every  thing  which  was  done  as  done 
under  that,  the  sale  was  still  good.  The  return  still  shows  that  the 
sale  was  made  under  the  authority  conferred  by  the  decree  ;  and 
because  he  had  an  execution  in  his  hands  reiterating  the  mandate 
of  the  decree,  shall  it  be  said  that  the  sale  was  therefore  improp- 
erly made  ?(a)  For  the  first  time  we  hear  the  objection  raised, 
that  an  officer  acted  under  too  much  authority  instead  of  not 
enough.  Lideed,  the  authority  under  each  is  the  same,  and  the 
only  peculiarity  is  that  there  is  in  this  case  a  reiterated  command 
to  make  the  sale  ;  once  given  in  the  decree  and  again  in  the  exe- 
cution. Suppose  the  execution  was  simply  void  and  issued  without 
any  authority  whatever,  it  is  difficult  to  perceive  how  that  vitiates 
the  sale  and  prejudices  the  riglits  of  innocent  purchasers,  so  long 
as  there  was  ample  authority  for  making  the  sale.  Both  decrees 
certainly  show  such  authority,  and  the  minutes  of  the  judge  show 
that  he  designed  that  the  sale  should  be  conducted  in  all  things 
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precisely  as  it  was  conducted.  He  designed  that  Lewis  Lavender 
should  sell  the  premises  which  were  sold  ;  and  that  the  sale 
should  be  conducted  as  under  an  execution,  with  the  usual 
notice  Every  thing  here  indicated  was  strictly  pursued.  If  he 
was  to  sell  as  if  under  an  execution,  what  harm  was  there  that  he 
had  an  execution  ?  How  could  it  prejudice  the  interests  of  the 
heirs  of  the  mortgagor,  that  the  officer  had  an  execution  in  his 
pocket  as  well  as  a  copy  of  the  decree,  when  the  law  only  requir- 
ed that  he  should  have  the  latter  ?  If  the  execution  was  unau- 
thorized and  void,  how  should  it  be  capable  of  destroying  that 
which  was  otherwise  well  done  ?  Even  if  the  return  of  the  officer 
showed  that  he  supposed  he  was  acting  alone  under  the  authority 
conferred  by  the  execution,  and  without  any  direct  authority  con- 
ferred by  the  decree,  I  know  of  no  positive  rule  of  law  which 
would  render  the  sale  void,  or  would  justify  the  court  in 
declaring  il  void,  so  long  as  he  had  by  the  decree  ample 
authority  to  do  the  very  act  which  he  did  do,  and  in  the  pre- 
cise mode  which  he  pursued.  Suppose,  in  any  ordinary  case 
of  the  foreclosure  of  a  mortgage,  the  clerk,  in  addition  to 
furnishing  the  master  or  commissioner  with  a  copy  of  the  decree, 
should  send  out  with  it  a  mandate  in  any  form  which  he  might 
choose  to  adopt,  repeating  the  command  to  make  the  sale,  and 
the  master  or  commissioner  should  suppose  that  he  was  acting 
under  the  immediate  authority  of  such  mandate  and  should 
return  that  he  had  sold  accordingly,  and  should  also  show  by 
his  return  that  he  had  pursued  precisely  the  commands  of  the 
decree  in  making  the  sale,  would  the  court,  at  a  subsequent 
term,  upon  mere  motion,  set  aside  that  sale  which  had  been 
made  as  it  commanded,  regardless  of  the  rights  of  innocent 
purchasers  ?  But  that  is  a  stronger  case  than  this,  supposing 
the  amended  decree  alone  in  force,  for  here  the  officer  shows 
that  he  did  proceed  under  the  authority  of  the  decree  as  well  as 
the  execution.  How  much  stronger,  then,  the  rights  of  pur- 
chasers, when  they  find  upon  the  only  records  of  the  court 
which  they  are  bound  to  examine,  a  formal  decree,  fully  author- 
izing the  sale  under  the  execution  as  well  as  the  decree.  We 
must  have  some  regard  to  the  substance  of  the  transaction,  and 
the  ends  designed  to  be  accomplished.  These  ends,  it  is  true, 
must  be  accomplished  in  a  legal  mode.  But  here  we  think  the 
sale  Avas  not  illegal.  It  was  made  by  the  proper  person,  after 
the  proper  notice,  at  the  proper  time,  and  in  all  respects  in  the 
precise  mode  directed  by  the  judge  in  his  minutes,  and  by  the 
decree  as  originally  entered  and  as  amended.  The  rights  of  no 
one  have  been  violated  or  prejudiced.  The  premises  brought 
as  much  as  they  would  have   brought  if   no  execution  had  gone 
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out  with  the  copy  of   the  decree,  and  every  thing  had  been  con- 
ducted as  it  -was  designed. 

An  objection  was  made  on  the  argument  as  applicable  to  the 
proceeding  under  the  decree  originally  entered.  That  decree 
directed  that  the  sale  should  be  made  on  some  county  court  day. 
This  undoubtedly  meant,  on  some  day  during  the  term  of  the 
county  court.  But  there  is  nothing  in  the  record  to  show  that  the 
county  court  was  not  in  session  on  the  fourth  of  January,  one 
thousand  eight  hundred  and  forty-seven.  It  is  true  that  the  law 
fixed  the  first  day  of  the  regular  quarterly  term  of  that  court  to 
be  the  first  Monday  of  the  preceding  month  ;  but  the  court  can- 
not say  that  that  term  had  not  yet  closed,  or  that  a  special 
term  had  not  been  called,  which  was  then  in  session.  But 
the  return  of  the  officer  settles  this  question,  for  that  says  the 
sale  was  in  pursuance  of  the  decree,  and  if  that  is  true  the 
objection  is  answered. 

We  are  of  opinion  the  circuit  court  erred  in  making  the  order 
which  was  entered,  and  that  must  be  reversed,  so  far  as  the 
judgment  alfects  the  plaintiffs  in  error.  This  reversal,  of  course, 
does  not  affect  the  judgment  below  as  to  those  who  have  not  joined 
in  the  writ  of  error. 

Judgment  reversed. 


Jacob    Zimmerman,  plaintiff   in    error,  v.  Peter   Zimmerman, 
defendant  in  error. 


ERROR  TO  JACKSON  CIRCUIT  COURT. 


It  is  not  competent  to  show  by  parol  proof,  that  a  justice  of  the  peaee 
intended  to  enter  a  different  judgment  than  the  one  which  he  recorded 
in  his  docket. 

Parol  evidence  is  admissible  to  show  what  was  adjudicated  upon,  but  not 
what  the  adjudication  was. 

A  judgment  entered  by  a  justice  of  the  peace  showed  that  the  parties 
appeared  before  thejustice  and  went  to  trial,  and  after  hearing  the  testi- 
mony, he  rendered  judgment  against  the  plaintiff  for  cost;  this  was  held 
to  be  a  judgment  in  bar,  and  that  it  constituted  a  good  defense  to  a 
subsequent  suit  brought  upon  the  same  cause  of  action. 

This  action  was  originally  brought  before  a  justice  of  the 
peace  of  Jackson  county  upon  a  note  of  hand,  who  rendered 
judgment  in  favor  of  the  plaintiff  for  twenty  dollars  and  thirty- 
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nine  cents,  from  T\-liich  the  plaintiif  took  an  appeal  to  the  circuit 
court.  At  the  May  term,  1851,  of  the  circuit  court,  the  cause 
-was  tried  before  W.  A.  Dennixg,  circuit  judge,  without  a  jury, 
who  rendered  a  judgment  in  favor  of  the  plaintiff  below  for 
forty  dollars  and  ninety  cents  and  costs,  to  reverse  which  this 
writ  of  error  is  brought. 

The  bill  of  exceptions  shows  that  upon  the  trial  the  plaintiff 
offered  in  evidence  a  note  of  fifty  dollars  payable  in  property  to 
John  H.  Rumley,  and  executed  by  the  defendant  below,  dated 
the  7th  of  February,  1846,  and  rested.  Rumley  assigned  the 
note  to  Peter  Zimmerman,  and  he  to  Thomas  Croft. 

The  defendant  then  offered  in  evidence  the  transcript  of  a 
judgment  from  the  docket  of  Napoleon  Collins,  a  justice  of  the 
peace,  in  which  Thomas  Croft,  assignee  of  John  H.  Rumley, 
was  plaintiff,  and  Jacob  Zimmerman  was  defendant.  After 
the  introductory  part  that  judgment  states,  "At  the  time  set  for 
trial^  the  parties  met  and  proceeded  to  trial.  After  hearing  the 
testimony,  judgment  is  therefore  rendered  against  the  plaintiff 
for  costs  of  suit."  The  plaintiff  then  introduced  the  justice, 
Collins,  for  the  purpose  of  explaining  what  kind  of  a  judgment 
he  intended  to  render  in  that  cause,  who  testified,  that  at  the 
time  there  was  nothing  said  about  a  non-suit ;  that  he  considered 
that  Peter  Zimmerman  had  broken  his  contract  with  Jacob 
about  the  matter,  and  that  he  had  no  right  to  claim  the  money 
of  Jacob.  He  thought  he  should  take  the  property,  and  his  judg- 
ment was  entered  only  to  effect  that  object ;  he  did  not  consider 
the  note  paid.  Upon  these  grounds  he  rendered  judgment,  that 
the  plaintiff  should  pay  the  costs  ;  that  the  parties  went  into  a 
full  investigation  on  both  sides,  and  the  plaintiff  did  not  ask  to 
submit  to  a  non-suit  ;  that  the  note  then  before  the  court  was 
the  same  note  mentioned  in  the  transcript. 


C.  G.  Simons,  for  the  plaintiff  in  error. 
J.  Dougherty,  for  the  defendant  in  error. 


Caton,  J.  It  was  not  competent  to  show  by  parol  evidence 
that  the  justice  of  the  peace  intended  to  enter  a  different  judg- 
ment from  the  one  which  he  recorded  in  his  docket.  It  is  as 
important  that  the  records  of  justices'  judgments  should  remain 
immutable  and  constitute  the  sure  evidence  of  their  adjudica- 
tions, as  of  the  higher  courts.  Upon  the  faith  and  stability  of 
those  records  rights  are  acquired,  and  transactions  based,  as 
well  as  of  other  courts,  and  they  should  be  relied  upon  as  con- 
fidently.    If  a  justice   of  the  peace  may  record   one  judgment 
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in  his  docket,  and  then  years  after  come  up  and  overturn  it  by 
testifying  to  another  which  he  had  kept  in  his  memory,  no  sort 
of  confidence  can  hereafter  be  placed  in  the  records  of  justices' 
courts.  The  rights  of  parties  there  adjudicated  would  not 
depend  upon  the  written  evidence  of  the  judgments  there  found, 
but  would  depend  upon  the  memory  of  the  officer  making  the 
record.  While  the  most  trifling  written  contract  cannot  be 
varied  by  parol  evidence,  it  would  be  strange  indeed  if  the 
solemn  judgment  of  a  court  of  justice  could  be  explained  and 
frittered  away  by  the  oral  testimony  of  a  witness.  It  would  be 
better  to  have  no  record  at  all,  than  that  it  should  be  rendered 
thus  uncertain  and  illusory.  Parol  evidence  is  frequently  ad- 
missible to  show  what  was  adjudicated  upon,  but  not  what  the 
adjudication  was.  This  rule  is  equally  applicable  to  the  records 
of  justices'  courts  as  to  the  records  of  other  tribunals.  In  this 
case  the  testimony  of  Mr.  Collins,  showing  that  the  suit  before 
him  was  upon  the  same  note  which  was  offered  in  evidence 
in  support  of  this  action,  was  properly  admitted  ;  but  it  was  im- 
proper for  him  to  state  what  kind  of  a  judgment  he  intended  to 
enter,  or  what  effect  he  intended  should  be  given  to  that  judg- 
ment.(a) 

The  judgment  Avhich  was  entered  by  the  justice  was  clearly 
a  judgment  in  bar.  It  states  that  the  parties  appeared  before 
the  justice  and  proceeded  to  trial ;  and  after  hearing  the  testi- 
mony, judgment  is  rendered  against  the  plaintiff  for  costs  of 
suit.  This  is  absolute  and  without  qualification,  and  if  it  were 
not  held  to  be  a  judgment  in  bar,  it  might  be  difficult  to  find 
.such  a  judgment  where  the  plaintifi'  is  defeated,  (i?))  Nothing  is 
said  about  a  non-suit  or  discontinuance  in  any  part  of  the  record. 
We  think  that  the  former  judgment  constituted  a  good  bar  to 
the  action  upon  the  same  note,  and  that  the  defendant  was  en- 
titled to  a  judgment. 

The  judgment  of  the  circuit  court  must  be  reversed,  and  the 
cause  remanded. 

Judgment  reversed. 

(a.)  Garfield  v.  Douglas,  23  111.  R.  103 ;  Haven  et  al.  v.  Green,  etc.,   38 
111.  R.  254  ;  Wiley  et  al.  v.  Soutlierland,  41  111.  R.  27. 
(b)  Gray  v.  Gillilan,  post.  455. 
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Robert  Bryan,  plaintiff  in  error,   v.    Nathaniel    S.    Bates, 
defendant  in  error. 

ERROR  TO  SANGAMON. 

In  an  action  for  assault,  battery,  and  imprisonment,  if  the  plea  to  it 
professes  to  answer  the  assault,  &c.,  and  imprisonment,  the  &c.  will 
make  the  plea  broad  enough  to  answer  the  battery  complained  of. 

The  powers  of  the  cities  and  their  ministerial  officers,  and  their  min- 
isterial duties,  continue  and  were  not  changed  by  the  new  constitution. 
And  the  city  marshal  of  the  city  of  Springfield  has  the  power  to  arrest 
without  warrant,  any  offender,  for  violations  of  certain  ordinances, 
committed  in  his  presence. 

The  principle  laid  down  in  the  case  of  The  People  v.  Maynard,  14  111. 
Rep.,  does  not  affect  the  general  police  powers  of  cities,  but  has  refer- 
ence only  to  the  judicial  powers  of  mayors,  acting  as  a  court  under  city 
ordinances. 

This  cause  was  heard  before  Davis,  Judge,  at  June  term, 
1853,  of  the  Sangamon  Circuit  Court.  See  opinion  for  state- 
ment of  the  case. 

W.  Herndon,  for  plaintiff  in  eiTor. 

W.  J.  Black  &  Stuart,  and  Edwards,  for  defendant  in  error. 


SPRINGFIELD. 


Bryan  v.  Bates. 


ScATES,  J.  The  action  was  trespass  for  assault,  battery, 
and  imprisonment.  The  court  sustained  a  demurrer  to  the  third 
and  fourth  special  pleas,  and  overruled  it  to  the  second  and  fifth  ; 
and  these  judgments,  by  mutual  consent,  are  assigned  for  error, 
both  parties  abiding  the  demurrer.  We  deem  it  unnecessary  to 
examine  the  assignment  of  errors  by  defendant,  in  sustaining  the- 
demurrer  to  the  third  and  fourth  pleas. 

The  introductory  part  of  the  second  and  fifth  pleas  enumerates 
and  professes  to  answer  the  assault,  &c.,  and  imprisoning,  and 
keeping  and  detaining  in  prison,  and  justifies  the  same  by  alleging 
that  defendant  was  m'arshal  of  the  city  of  Springfield,  and  as 
such,  it  was  his  duty  to  preserve  the  peace  and  arrest,  &c.,  all 
ojffenders  for  violations  of  the  city  ordinances  ;  and  that  plaintiff 
was  drunk,  in  violation  of  a  city  ordinance  ;  that  plaintiff  dis- 
turbed the  peace  by  violent,  tumultuous  and  offensive  conduct, 
and  by  obscene  and  unusually  profane  and  offensive  language,  cal- 
culated to  provoke  a  breach  of  the  peace,  and  in  like  violation  of 
the  ordinances  of  the  city ;  all  which  were  committed  in  his 
view,  wherefore  he  gently  laid  his  hands  upon  him  and  imprisoned 
him  until  he  could  take  him  before  the  mayor  of  the  city,  accord- 
ing to  law,  which  are  the  same  supposed  trespasses  in  the  intro- 
ductory part  of  these  pleas  mentioned,  and  none  other,  &c.(a) 

We  are  of  opinion  that  the  decision  of  the  court  in  overruling  the 
demurrer  to  these  pleas  was  right ;  that  the  powers  of  the  cities 
and  their  ministerial  officers  and  their  ministerial  duties  continue, 
and  were  not  changed  by  the  new  constitution  ;  and  that  under 
the  ordinances  of  the  city  of  Springfield  the  city  marshal  has 
the  power  to  arrest  without  warrant,  any  offender,  for  violations 
of  those  ordinances  committed  in  his  presence. 

Objection  was  taken  to  the  pleas  that  they  do  not  answer  the 
whole  declaration,  for  that  a  battery  is  alleged  and  not  answered. 
The  introductory  allegation  is  '*•  as  to  the  assaulting,  &c.,"  the 
said  plaintiff,  and  imprisoning,  which  is  broad  enough.  These  are 
justified  by  the  moliier  manus  imposuit,  for  violations  of  the 
ordinance  in  presence  of  the  defendant,  as  city  marshal,  "and. 
which  are  the  said  supposed  trespasses,"  &c.,  in  the  intro- 
ductory part  of  the  pleas  and  in  the  "  declaration  mentioned." 
The  beating  is  included  in  the  "&c."  well  enough,  without  setting 
it  out  at  length ;  and,  upon  replication,  plaintiff  might  show, 
under  the  issue  so  tendered,  that  the  officer  exceeded  his  authority 
by  an  excessive  battery. 

The  ordinance  set  forth  in  the  plea  expressly  authorizes  the 
marshal  to  arrest,  without  warrant,  any  offender,  for  violations 
of  the  ordinances  committed  in  his  view.     And  this  is  in  con- 


(rt)  Main  v.  'McQ'A.vly,post.  442, 
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formity  to  the  general  law  in  relation   to  the  police  of  the  State. 
1  Hale's  PL  C.  587,  588  ;  Rev.  L.  1845,  190,  §  202. 

The  principle  laid  down  in  the  case  of  The  People,  ex  ret. 
City  of  Rockford  v.  Maynard,  14  III.  Rep.  419,  does  not  affect 
the  general  police  powers  of  the  cities,  nor  the  ministerial  officers, 
or  ministerial  duties,  but  only  the  judicial  powers  of  the  mayor's 
•court  under  those  ordinances. 

Judgment  affirmed. 


Clinton  May,  appellant,  v.  John  Baker,  for  use  of  S.  W.  Rob- 
bins,  appellee. 

APPEAL  FROM  SANGAMOX. 

Equitable  interests  in  choses  in  action  are  not  subject  to  garnisliee  pro- 
cess.    Legal  rights  only  can  be  garnisheed  under  our  statute. 

The  proceeding  by  attachment  is  in  derogation  of  the  common  law,  and 
depends  entirely  upon  the  statute  for  its  support. 

Tins  cause  was  heard  before  Emerson,  Judge,  at  June  term, 
1853,  of  the  Sangamon  Circuit  Court. 

This  was  a  case  in  the  Sangamon  Circuit  Court  on  appeal  from 
a  justice  of  the  peace,  in  which  Baker  was  plaintiff,  and  May 
defendant  On  the  trial  in  the  circuit  court,  the  plaintiff  offered 
in  evidence  two  notes  given  to  plaintiff  by  defendant,  and 
closed  his  case.  Defendant  then  offered  in  evidence  garnishee 
proceedings  against  him  as  the  debtor  of  one  Lock  ;  that  said 
Lock  was  the  owner  of  said  notes  at  the  time  the  proceedings 
were  had  against  defendant  ;  and  that  upon  his  answer  as  gar- 
nishee, judgment  was  rendered  against  him  for  the  amount  of 
Lock's  indebtedness.  This  evidence,  offered  in  the  circuit  court 
by  defendant,  was  rejected.  A  motion  for  a  new  trial  was  over- 
ruled, and  the  ruling  of  the  court  excepted  to.  May,  the  defend- 
.ant,  appeals. 

E.  B.  Herndon,  for  appellant. 

S.  W.  RoBBiNS  and  S.  T.  Logan,  for  appellee. 

'Oaton,  J.     The  question  in    this    case    is,    whether  the  court 
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decided  properly  in  rejecting  the  record  of  the  judgment  of  the 
justice  of  the  peace  in  favor  of  Spear  and  against  May,  as  gar- 
nishee of  Lock,  which  was  set  up  as  a  defense  to  these  notes. 
The  notes  sued  on  were  executed  by  May,  and  made  payable 
to  Baker.  The  defendant  below  offered  to  prove  that  Lock  had 
obtained  possession  of  the  notes  and  refused  to  give  them  up 
to  Robbins,  who  claimed  to  own  them.  Whereupon  Robbins 
sued  him  in  trover  and  obtained  judgment  for  the  value  of  the 
notes,  and  then  offered  in  evidence  the  record  of  the  garnishee 
proceedings  before  the  justice,  in  which  May  had  answered  that 
he  was  indebted  to  Lock  on  these  notes,  who,  he  was  informed, 
was  the  assignee  of  the  notes  which  were  then  overdue,  and 
that  he  had  no  knowledge  of  the  notes  having  been  transferred 
by  Lock,  and  that,  on  the  day  of  his  answer,  Lock  had  demand- 
ed money  of  him  on  the  notes.  Upon  this  answer,  the  jus- 
tice rendered  the  judgment  against  May,  as  a  debtor  of  Lock, 
in  favor  of  Lock's  creditor.  Proof  was  also  offered,  to  show 
that  this  judgment  was  subsequent  to  that  of  Robbins  against 
Lock  in  the  trover  case,  for  the  value  of  the  notes,  and  that 
Robbins  had  taken  the  notes  in  satisfaction  of  that  judg- 
ment. 

We  think  all  this  evidence  was  properly  rejected  by  the  cir- 
cuit court.  With  the  understanding  we  have  of  our  statute, 
the  inquiry  as  to  whom  the  notes  in  equity  belonged  to,  was 
entirely  immaterial.  We  think  that  only  legal  rights  can  be  gar- 
nisheed  under  our  statute,  and  that  the  justice  of  the  peace  had 
no  right  to  render  a  judgment  against  May,  as  the  ■  debtor  of 
Lock,  admitting  that  he  had  an  equitable  interest  in  the  notes, 
and  even  had  possession  of  them.  The  garnishee  process  may 
be  served  upon  those  "who  are  in  anywise  indebted  to  the 
defendant  ;"  and  the  person  thus  served  shall  "answer  upon  oath 
what  amount  he  or  she  is  indebted  to  the  defendant  in  the 
attachment."  If  the  garnishee  "shall  upon  oath  deny  all  indebt- 
edness to  the  defendant  in  the  attachment,"  "the  justice  shall 
forthwith  discharge  him,  unless  the  plaintiff  in  the  attachment 
shall  satisfy  the  justice  by  other  testimony,  that  the  garnishee 
is  indebted  to  the  defendant  in  the  attachment  ;"  "in  which  case, 
the  justice  shall  give  judgment  in  the  premises,  according  to 
the  right  and  justice  of  the  cause,  and  issue  execution,  as  in 
other  cases.  We  think  that  a  legal  indebtedness  is  here 
meant ;  such  an  indebtedness  as  could  be  enforced  in  a  court 
of  law,  in  an  action  brought  by  the  defendant  in  the  attach- 
ment against  the  garnishee.  This  attachment  proceeding  is 
strictly  of  a  legal,  and  not  of  an  equitable  character,  and  being 
in  derogation  of  the  common  law,   it  is  dependent  entirely  upon 


DECEMBER  TERM,  1853.  91 

May  V.  Baker. 

the  statute  for  its  support. (a)  It  could  never  have  been  the  in- 
tention of  the  legislature  to  allow  the  justices'  courts  to  go  beyond 
the  legal  liabilities  of  the  garnishees,  and  inquire  into  the  equita- 
ble claims  of  other  persons  than  those  in  whom  the  legal  title  to 
the  debt  was  vested,  and  who  were  not  tefore  the  court  to  protect 
those  rights.  It  is  not  pretended  that  the  rights  of  the  legal  holder 
could  be  barred  or  affected  by  such  proceeding ;  and  so  long  as 
that  is  the  case,  it  would  often  subject  garnishees  to  the  greatest 
hardships  and  the  grossest  injustice,  to  compel  them,  who  inmost 
cases  would  be  totally  ignorant  on  the  subject,  to  defend  the  equit- 
able title  of  the  legal  holder,  and  if  they  could  not  successfully 
defend  such  equitable  right,  render  a  judgment  against  them,  and 
thus  subject  them  to  the  liability  of  paying  the  debt  twice.  No 
party  should  ever  be  compelled  to  pay  a  debt  by  a  judgment  at 
law,  unless  the  record  of  that  judgment  will  protect  him  from  a 
second  demand  to  pay  the  same  debt.  He  may,  it  is  true,  place 
himself  in  that  dilemma  by  his  own  injudicious  admissions ;  but 
then  it  is  his  own  fault,  and  not  that  of  the"  law.  But  where  he 
admits  nothing  but  the  truth,  and  those  admissions  show  that  the 
legal  title  is  in  another  than  the  defendant  in  the  attachment,  he 
should  not  be  subjected  to  a  judgment.  Had  a  suit  been  brought 
by  Lock  upon  these  notes,  so  long  as  the  legal  title  was  in  Baker, 
no  judgment  could  have  been  rendered  against  May,  although  he 
might  have  stood  up  in  open  court  and  admitted,  in  the  broadest 
and  most  unequivocal  terms,  that  the  entire  equitable  interest  was 
in  Lock. 

Whenever  the  legislature  has  seen  fit  to  subject  equitable  rights 
and  interests  to  legal  process,  they  have  expressed  themselves  in 
clear  and  positive  terms.  This  is  the  case  with  the  statute  which 
subjects  equitable  interests  in  land  to  sale  upon  executions  at  law  ; 
and  we  cannot  doubt  that  they  would  have  expressed  themselves 
with  equal  clearness,  had  they  designed  to  have  subjected  equitable 
interest  in  choses  in  action  to  the  garnishee  process.  The  embar- 
rassments which  such  a  provision  would  produce  must  have  been 
readily  foreseen,  and  were  no  doubt  intentionally  avoided.  We 
are  of  opinion  the  circuit  court  decided  properly  in  rejecting  the 
evidence  offered,  and  in  rendering  judgment  for  the  plaintitF  for 
the  amount  due  upon  the  notes,  and  that  judgment  must  be 
affirmed. 

Judgment  affirmed. 

(a)  Equitable  interests  in  lands  are  subject  to  attachment.  Laws  of 
1869,  p. 
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Jajies  C.  Clement  etal.^  plaintiffs  in  error,  v.  Augustus  H. 
Evans,  defendant  in  error. 

ERROR  TO  SCOTT. 


Smith,  without  authority  from  Evans  the  owner,  contracted  to  sell 
certain  land  to  Clement.  Subsequently,  Evans  approved  of  the  trans- 
action, so  far  as  to  make  a  quit-claim  deed  of  the  premises  to  Clement, 
and  delivered  it  to  Smith,  as  an  escrow,  with  authority  to  deliver 
the  deed  to  Clement  upon  the  performance  of  certain  conditions  ;  after 
this.  Smith  abandoned  Evans'  interests,  and  confederated  with  Clem- 
ent to  defraud  Evans  out  of  whatever  interest  he  might  have  in  the 
land.  Smith  delivered  the  deed  to  Clement  without  the  performance 
of  the  conditions  on  which  alone  both  he  and  Clement  knew  it  was  to 
be  delivered. 

Held,  that  a  court  of  equity  would  decree  the  cancellation  of  the  deed 
under  the  circumstances,  and  also  that  Clement  restore  the  possession 
of  the  property,  and  that  he  account  for  the  rents  and  profits.(rt) 

Held,  also,  tliat  Clement,  who  had  purchased  an  adverse  title,  was  not 
bound  to  surrender  that,  and  that  he  might  lawfully  acquire  an  adverse 
title.  And  it  was  further  held,  that  Clement  could  not  now  claim  the 
land,  under  the  deed  from  Evans,  by  complying  with  the  original  con- 
tract made  with  Smith ;  that  it  was  too  late  to  ask  specific  performance 
of  the  contract,  after  having  evaded  and  repudiated  it. 

This  bill  states,  that  in  September,  1847,  Evans  was  owner 
in  fee-simple  of  220  acres  of  land  in  controversy ;  that  he  stip- 
ulated verbally  with  Smith  that  he  might  sell  the  land  to  Clement, 
and  that  he  (Evans)  would  execute  a  quit- claim  deed  for  it,  deliv- 
erable to  Smith  as  an  escroAV,  he  to  have  executed  by  Clement  a 
deed  of  trust  on  same  lands  to  secure  a  note  of  ^1,000  to  Evans, 
payable  1st  January,  1819,  as  also  deed  of  128  acres  of  land  in 
Madison  county,  concurrently  with  the  delivery  of  quit-claim  deed 
to  Clement.  Evans  charges  that  this  Avas  the  understanding  -with 
all  parties. 

That,  on  the  22nd  of  October,  1817,  he  made  said  quit-claim 
deed,  and  on  the  19th  March,  1848,  placed  it  with  deed  of  trust 
to  be  executed  by  Clement,  in  the  hands  of  Smith,  to  be  exe- 
cuted pursuant  to  the  foregoing  arrangement.  Evans  says  that 
he  received  $77.17  of  purchase  money  of  Clement  in  St.  Louis 
4th  November,  1848,  and  gave  him  a  receipt  therefor,  to  be  ap- 
plied to  the  $1,000  ;  that  after  that  time,  and  before  the  21st  of 
April,  1849,  by  fraud  of  Smith  and  Clement,  the  quit-claim  deed 
was  delivered  to  Clement  without  his  compliance  with  the  fore- 
going arrangement,  and  that  the  estimate  placed  upon  the  220 
acres    of   land  was   $1,650  ;  that  Clement  has  been  in  receipt 

{a)  Lloyd  v.  Karnes,  45  111.  R.  63. 
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of  rents  and  profits.  Prayer  of  the  bill  is  for  reconveyance  of 
the  lands  to  complainant,  and  for  an  account  of  rents  and  pro- 
fits, taking  into  account  the  $77.17  ;  and  in  default  of  convey- 
ance of  lands  by  Clement  and  wife  in  twenty  days,  that  master'in 
chancery  convey  the  same,  and  that  if  balance  be  against  Clem- 
ent for  rents  and  profits,  complainant  have  executien,  and  for 
such  other  and  further  general  and  special  relief  as  the  develop- 
ments of   the  case  shall  show  to  be  equitably  due. 

The  decree  in  this  suit  was  entered  by  Woodson,  Judge,  at 
September  term,  1851,  of  the  Scott  Circuit  Court. 

D.  A.  Smith,  for  plaintiffs  in  error. 

M.  McCoNNEL  and  Knapp,  for  defendant  in  error. 

Caton,  J.  We  agree  with  the  circuit  court  in  the  principles 
upon  which  it  evidently  proceeded  to  render  its  decree  in  this 
suit,  but  think  that  the  most  appropriate  course  was  not  pur- 
sued in  granting  the  relief  to  which  the  complainant  was  in- 
debted. Smith  had  made  a  contract  with  Clement  for  the  sale 
of  the  land  in  question  upon  certain  terms,  evidently  without 
authority  from  Evans,  but  relying  upon  his  ability  to  induce 
Evans  to  sanction  and  carry  it  out.  Subsequently,  Evans  did 
at  least  so  far  approve  of  the  transaction,  as  to  make  a  quit- 
claim deed  of  the  premises  to  Clement,  and  deliver  it  to  Smith 
as  an  escrow,  with  authority  to  deliver  the  deed  to  Clement 
upon  the  performance  of  certain  acts  on  his  part,  which  it  is 
now  unnecessary  to  specify.  After  this,  Smith  abandoned 
Evans'  interests,  and  confederated  with  Clement  to  defraud 
Evans  out  of  whatever  interest  he  might  have  in  the  land. 
They  at  once  assumed  that  he  had  no  interest,  and  Clement 
took  a  title  from  another  source,  while,  to  make  all  sure,  Smith 
delivered  the  quit-claim  deed  which  he  held  as  an  escrow,  to 
Clement,  without  the  performance  of  the  conditions  upon  which 
alone  both  parties  knew  it  was  to  be  delivered.  This  was  a 
transaction  for  which  no  justification  was  attempted  upon  the 
argument,  and  from  which  a  court  of  equity  cannot  allow 
Clement  to  derive  any  benefit.  So  thought  the  circuit  court ; 
but  instead  of  simply  declaring  the  deed  which  had  been  thus 
fraudulently  obtained  null  and  void,  and  restoring  Evans  to  all 
which  he  had  lost,  or  apparently  lost,  by  reason  of  that  fraudu- 
lent transaction,  the  court  went  further,  and  required  Clement 
and  wife  to  convey  to  Evans  all  title  which  they  had  acquired 
in  the  premises,  whether  from  Evans  by  means  of  the  fraudu- 
lent deed,  or  from  other  persons  by  means  of  other  conveyances. 
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In  this  we  think  the  court  went  too  far  ;  all  that  Evans  had  a 
right  to  claim  was  to  be  restored  to  what  he  had  lost  by  the  de- 
livery of  that  deed.  Although  Clement  fraudulently  obtained 
possession  of  that  deed,  we  cannot  deny  his  right  to  purchase 
from  other  parties  whom  he  might  suppose  to  have  some  other 
and  perhaps  a  better  title  than  Evans.  I£  he  did  acquire  such 
title  from  another  source,  the  decree  compels  him  to  transfer 
that  title  to  Evans,  as  well  as  to  restore  that  to  Evans  which  he 
had  fraudulently  obtained.  In  this  respect,  the  decree  will 
have  to  be  modified,  so  as  to  avoid  the  necessity  of  this  con- 
veyance, and  simply  restore  Evans  by  canceling  the  deed  which 
he  left  with  Smith,  and  which  Smith  improperly  delivered  to 
Clement. 

The  decree  was  unquestionably  right  in  restoring  Evans  to 
the  possession  of  the  property,  and  compelling  Clement  to  ac- 
count for  the  rents  and  profits. 

Finally,  Clement  insists  that  if  he  cannot  hold  the  land 
under  that  deed,  that  the  court  should  now  allow  him  the  benefit 
of  the  contract  of  purchase  which  he  alleges  he  had  made  with 
Evans  and  Smith,  his  agent,  by  being  now  allowed  to  hold  the 
land  upon  complying  with  its  terms.  It  is  too  late  now  for  him 
to  ask  for  a  specific  performance  of  contract,  after  having 
evaded  and  repudiated  it,  and  sought  to  acquire  a  title  to  the 
land  not  only  from  others,  but  from  Evans  himself,  not  under 
the  contract,  but  in  direct  violation  of  it,  and  that  too  by 
fraudulent  means.  His  hands  are  not  clean  enough  to  appear 
in  this  court  and  ask  for  a  specific  performance  of  a  contract 
which  he  has  thus  outraged  and  trampled  under  foot.  That 
portion  of  the  decree  requiring  Clement  and  wife  to  convey  to 
Evans  must  be  reversed,  and  the  deed  fraudulently  obtained 
must  be  annulled,  and  the  balance  of  the  decree  must  be 
afiirmed,  and  the  suit  remanded  to  the  circuit  court,  with  direc- 
tions to  execute  the  degree  as  modified ;  and  each  party  must 
pay  his  own  costs  in  this  writ  of  error. 

Decree  ynodifiecL 
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George  W.  Lowry  et  al.,  plaintiffs  in  error,  v.  Henry  C.  Wright 
et  al.,  defendants  in  error, 

ERROR  TO  MORGAN. 

An  attachment  cannot  be  levied  upon  an  equitable  interest  in  land. 

On  the  22do£  November, A.  D.,  1852,  the  comphiinants  Lowry 
and  Filley,  filed  a  bill  against  the  defendants  Wright,  Duncan, 
and  Foster,  in  which  it  is  alleged  that  Wright  was,  on  the  31st  of 
January,  1852,  by  contract  with  Duncan,  the  owner  of  the  legal 
or  equitable  title  to  lot  No.  13  in  block  21,  in  town  of  Waverley, 
in  county  of  Morgan ;  on  which  lot  was  a  house  and  other  im- 
provements made  by  Wright,  who  was  in  possession  of  the 
same  ;  that  Lowry  and  Filley  respectively  had  separate  writs  of 
attachment  issued  against  the  property  of  said  Wright  on  said 
day  ;  that  they  Avere  instantly  levied  on  said  lot  by  sherift' ;  that 
Lowry  obtained  a  judgment  against  Wright  in  said  attach- 
ment proceeding  ;  that  Filley  obtained  judgment  against  Wright 
in  said  attachment  proceeding  ;  that  the  court  ordered  said  lot 
to  be  sold  to  satisfy  said  judgments,  and  awarded  WTits  of  Jiey^i 
facias.  The  bill  alleges  in  substance  that  Wright  is  the  owner 
of  said  lot,  and  prays  the  court  to  decree  that  said  lot  be  sold 
together  with  whatever  claim  said  Duncan  and  Foster  may 
have  to  the  same. 

On  which  bill  process  issued  returnable  to  March  term,  L853, 
of  said  court,  and  Avas  duly  served  on  Duncan  and  Foster. 

On  March  9,  1853,  Duncan  and  Foster  filed  an  answer  to 
said  bill,  in  which  they  pray  that  said  bill  be  dismissed,  because 
it  does  not  show  that  the  executions  on  said  judgments  Avere 
levied  on  said  house  and  lot,  or  that  any  execution  ever  issued 
against  Wright,  and  was  returned  for  want  of  property  ;  that 
said  bill  is  void,  because  it  does  not  show  that  Wright  had  a 
legal  estate  in  said  property,  an  equitable  interest  not  being  sub- 
ject to  attachment.  Defendants  deny  that  Wright  had  any 
title  to  said  lot  at  date  of  levy  of  said  attachment,  but  assert 
that  said  property  belonged  to  and  was  in  possession  of  Dun- 
can, who  shortly  after  levy  sold  it  to  Foster,  Avho  has  since  con- 
veyed the  same.  Duncan  says  that  he,  being  the  legal  OAvner  of 
said  lot  in  1851  (date  not  positively  stated),  verbally  contracted 
the  same  to  Wright,  who  went  into  possession  and  made 
improvements  ;  that  some  time  before  these  attachments  were 
levied  on  said  property,  Wright  informed  Duncan  of  his  inabil- 
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ity  to  pay  for  said  property,  and  proposed  surrendering  back 
the  possession  to  Duncan  if  Duncan  would  pay  him  for  im- 
provements made  on  the  same,  whereupon  Duncan  did  receive 
back  the  property,  and  paid  Wright  for  his  improvements.  All 
fraud  is  denied,  and  proofs  required  of  the  same. 

To  which  answer  a  replication  was  filed,  denying  the  answers 
of  defendants. 

David  A.  Smith,  for  plaintiffs  in  error. 

M.  McCoNNEL,  for  defendants  in  error. 

Caton,  J,  The  only  question  in  this  case  is,  whether  an 
attachment  can,  under  our  statute,  be  lened  upon  an  equitable 
interest  in  land  ?  A  question  somewhat  similar  to  this  has 
been  decided  at  this  term  in  the  case  of  May  v.  Baker,  ajite.  p. 
89,  It  was  there  decided  that  an  equitable  interest  in  a  debt  could 
not  be  attached  in  the  hands  of  a  garnishee.  As  was  said  in 
that  case,  this  is  a  proceeding  not  in  conformity  to  the  common 
law,  but  is  created  by  statute,  and  is  in  derogation  of  the  com- 
mon law  ;  and  whatever  is  done  under  this  proceeding  must  find 
its  sanction  in  the  statute,  if  it  is  to  be  sustained.  The  whole 
question,  then,  depends  upon  the  construction  which  the  statute 
will  bear.  The  statute  says,  the  writ  shall  command  the  sheriff 
"to  attach  the  lands,  tenements,  goods,  chattels,  rights,  credits, 
moneys,  and  effects  of  said  debtor  of  every  kind,"  &c.  Does 
the  statute  which  requires  the  ''lands  and  tenements"  of  the 
debtor  to  be  attached,  authorize  the  seizure  of  lands  in  which 
he  has  an  equitable  interest,  but  to  which  he  has  no  legal  title  ? 
We  think  very  clearly  not.  It  has  been  always  held  that  stat- 
utes which  authorize  the  lands  and  tenements  of  the  debtor  to 
be  taken  in  execution,  only  subjected  those  lands  and  tenements 
to  which  the  debtor  had  a  legal  title,  to  the  levy  and  sale,  and 
do  not  authorize  the  sale  of  the  debtor's  equitable  interest  in 
lands.  The  same  rule  must  apply  in  this  case.  Our  legisla- 
ture has  seen  fit  to  extend  the  remedy  in  case  of  an  execution. 
Our  statute  provides,  that  an  execution  may  be  levied  upon  the 
"lands,  tenements,  and  real  estate"  of  the  judgment  debtor, 
and  then  declares,  "The  term  'real  estate'  in  this  section  shall 
be  construed  to  include  all  interest  of  the  defendant  or  any  per- 
son to  his  use,  held  or  claimed  by  virtue  of  any  deed,  bond, 
covenant,  or  otherwise,  for  a  conveyance,  or  as  mortgagor  or  as 
mortgagee  of  lands  in  fee  for  life  or  years."  This  shows  what  it 
was  deemed  necessary  by  the  legislature  to  do  in  order  to  subject 
an  equitable  interest  in  lands  to  sale,  upon  an  execution     It  was 


DECEMBER  TERM,  1853.  97 

Johnson  v.  Donnell  et  al. 

correctly  understood  that  without  this  explanatory  clause,  nothing 
but  the  defendant's  legal  title  could  be  sold  ;  the  statute  authoriz- 
ing an  attachment  to  be  levied  on  land,  is  very  different.  In  this 
statute  the  words  "real  estate"  are  left  out  altogether,  and  it  is 
that  designation  of  estate  which  is  declared  to  embrace  equitable 
interests,  leaving  the  terms  "lands  and  tenements,"  even  in  that 
statute,  to  be  understood  as  specifying  only  legal  titles.  Then 
shall  they  receive  a  broader  signification  in  the  attachment  law, 
where  there  is  no  such  explanatory  clause,  nor  any  thing  to  be 
found  indicating  an  intention  that  equitable  interests  were 
designed  to  be  embraced?  If  it  was  deemed  necessary  to  insert 
that  special  clause  in  order  to  embrace  equitable  interests  in  case 
of  execution,  and  in  view  of  that,  it  was  inserted,  its  omission  in 
the  attachment  law  affords  very  strong  proof  that  it  was  not 
designed  in  that  harsh  and  sometimes  oppressive  proceeding,  to 
give  it  so  broad  a  scope.  Had  they  intended  to  subject  equitable 
interests  in  lands  to  attachment,  they  would  have  specially  pro- 
vided for  it.  They  have  not  done  so,  and  the  presumption,  is 
that  they  intended  to  make  a  distinction  in  that  respect  between 
executions  and  attachments. 

We  think  the  circuit  court  decided  properly,  and  its  decree  must 
be  affirmed  («). 

Decree  affirmed. 

(a)  Contra. — Ante.  p.  91,  note. 


Saml'EL  Johnson,  plaintiff  in  error,  v.  Robert  A.  Donnell  et 
al.,  defendants  in  error. 


ERROR  TO  CLARK. 

While  the  most  usual  mode  of  foreclosing  mortgages  is  by  ordering  the 
mortgaged  premises  to  be  sold,  yet  this  is  by  no  means  the  only  mode. 

The  power  of  strict  foreclosure  is  frequently  exercised,  and  indeed  it  is 
probably  never  refused  where  the  interests  of  both  parties  manifestly 
require  it,  as  is  often  the  case  ;  except  in  such  a  case,  it  never  should 
be  exercised.  Such  cases  may  frequently  arise,  as  where  the  mort- 
gagor is  insolvent  and  the  mortgaged  premises  are  not  of  sufficient 
value  to  pay  the  debt  and  costs. 

Although  the  statute  regulates  the  terms  of  the  redemption  of  mortgaged 
lands,  sold  under  decrees  for  foreclosure,  it  does  not  in  terms  prohibit 
strict  foreclosures.  And  the  court  may  well  presume  that  it  was  not 
mere  inadvertence  on  the  part  of  the  legislature,  that  the  power  to 
enter  such  decrees  was  not  taken  away. 
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In  a  strict  foreclosure,  it  is  not  necessary  for  the  decree  to  specify  in 
whom  the  legal  title  to  the  land  shall  be  vested .  By  barring  the  equity 
of  redemption,  it  confirms  the  title  in  the  mortgagee. 

Respondent  cannot  object  to  the  sufficiency  of  the  complainant's  proof, 
where  the  bill  has  been  taken  as  confessed. 

It  was  not  erroneous  to  allow  the  sheriff',  in  the  court  below,  to  amend 
his  return,  after  he  had  gone  out  of  office,  and  after  the  decree  had 
been  entered. 

This  cause  was  decided  at  April  term,  1852,  of  the  Clark 
Circuit  Court,  before  Harlan,  Judge. 

The  opinion  contains  a  statement  of  the  case. 

Constable  and  Dulany  for  plaintiff  in  error. 
Stuart  and  Edwards,  for  defendants  in  error. 

Caton,  J.  This  is  a  bill  for  the  foreclosure  of  a  mortgage, 
and  sets  forth  in  the  usual  way  the  execution  of  the  notes  and 
mortgage,  and  the  non-payment  of  the  money.  In  addition  to 
this,  it  also  avers  that  the  mortgaged  premises  are  not  of  value 
sufficient,  and  if  sold  would  not  pay  the  amount  due  on  the  mort- 
gage, and  costs,  and  that  the  mortgagor  has  no  means  of  paying 
any  balance  which  might  remain  due  after  the  sale  of  the  mort- 
gaged premises,  and  prays  for  a  strict  foreclosure.  The  bill  was 
taken  for  confessed,  proofs  were  heard  by  the  court,  and  a  decree 
of  strict  foreclosure  was  entered. 

It  is  now  insisted,  that  under  our  statute  the  court  had  no 
right  to  decree  a  strict  foreclosure,  but  was  bound  to  order  the 
premises  to  be  sold.  The  twenty-fourth  section  of  the  fifty- 
seventh  chapter  R.  S.  is  relied  upon  to  sustain  this  position.  It 
is  this :  "In  all  cases  hereafter  where  lands  shall  be  sold  under 
and  by  virtue  of  any  decree  of  a  court  of  equity  for  the  sale  of 
mortgaged  lands,  it  shall  be  lawful  for  the  mortgagor  of  such 
lands,  his  heirs,  executors,  administrators,  or  grantees,  to  redeem 
the  same  in  the  manner  prescribed  in  this  chapter,  for  the 
redemption  of  lands  sold  by  virtue  of  executions  issued  upon 
judgments  at  common  law ;  and  judgment  creditors  may 
redeem  lands  sold  under  any  such  decree,  in  the  same  manner  as 
is  prescribed  for  the  redemption  of  lands,  in  like  manner 
sold  upon  executions  issued  upon  judgments  at  common  law." 
While  it  is  admitted  that  this  section  does  not  in  terms  forbid 
the  courts  to  exercise  the  power  which  they  had  been  in  the  con- 
stant habit  of  exercising  as  a  part  of  their  undoubted  jurisdic- 
tion, by  granting  decrees  of  strict  foreclosures  upon  mort- 
gages, yet  it  is  argued  that  such  a  power  is  impliedly  taken  away. 
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I  certainly  have  never  been  able  so  to  understand  that  statute. 
Previous  to  its  passage,  the  most  usual  mode  of  foreclosing 
mortgages  was  by  ordering  a  sale  of  the  mortgaged  premises, 
at  some  future  time  to  be  fixed  by  the  discretion  of  the  court, 
either  reserving  the  right  to  the  mortgagor  to  redeem  from  that 
sale  within  a  specified  time,  or  making  the  sale  absolute. 
When  no  right  of  redemption  was  allowed,  the  sale  was  usually 
fixed  for  a  distant  day,  say  six  months  or  a  year,  or  the 
next  term  of  the  court,  but  in  case  the  decree  provided  for  a 
redemption  from  the  sale,  the  premises  were  ordered  to  be  sold  as 
soon  as  the  requisite  notice  could  be  given.  This  statute  was 
evidently  designed  to  fix  a  uniform  rule  for  such  cases,  and  to 
leave  it  no  longer  to  the  discretion  of  the  courts.  The  statute 
plainly  does  this,  and  it  professes  to  do  nothing  more.  While 
the  most  usual  mode  of  foreclosing  mortgages  was  by  ordering 
the  mortgaged  premises  to  be  sold,  yet  this  was  by  no  means 
the  only  mode.  The  power  of  strict  foreclosure  was  frequently 
exercised,  and  indeed  it  was  probably  never  refused,  where  the 
interests  of  both  parties  manifestly  required  it,  as  is  often  the 
case.  Except  in  such  a  case  it  never  should  be  exercised,  and 
in  such  cases  only,  I  imagine,  would  this  court  have  sanctioned 
it  before  the  passage  of  the  statute  above  quoted,  and  it  cer- 
tainly could  not  do  so  now.  Such  cases,  however,  may  fre- 
quently arise.  As  where  the  mortgagor  is  insolvent  and  the 
mortgaged  premises  are  not  of  sufiicient  value  to  pay  the  debt 
and  costs. (a)  In  such  a  case  it  is  for  the  interests  of  the  mort- 
gagor that  the  premises  be  taken  in  absolute  discharge  of  the 
whole  mortgage  debt  ;  for  in  this  country  there  are  but  few, 
indeed,  so  desperately  insolvent  that  they  do  not  consider  that 
their  interest  is  promoted  by  the  discharge  of  any  portion  of 
their  indebtedness.  Nor,  on  the  other  hand,  can  it  prejudice 
their  interests  to  have  the  land  applied  without  a  sale,  when  the 
value  of  the  premises  does  not  exceed  the  amount  of  the  mort- 
gage debt  and  costs.  In  such  a  case,  also,  the  interest  of  the 
mortgagee  may  be  clearly  promoted  by  taking  the  land  in  abso- 
lute discharge  of  the  debt.  While  he  loses  a  claim  against  an 
irresponsible  party  which  is  practically  of  no  value,  begets  a  clear 
title  to  the  premises,  if  the  debt  is  not  paid  within  the  time  pre- 
scribed by  the  decree. 

Such  was  the  case  here.  The  mortgagor  had  nothing  else  to 
pay  with  but  this  land,  which  was  not  of  sufiicient  value  to  pay  the 
debt  and  costs.  This  state  of  facts  appears  in  the  complainant's 
bill,  which  prays  for  a  strict  foreclosure.  The  mortgagor  did 
not  dispute  these  facts,  and  made  no  objection  to  the  relief 
sought.     He  did  not  appear  at  all,    but  allowed  the  bill  to  be 

(a)  Wilson  et  cd.  v.  Geisler,  19  111.  R.  51;  Yansant  v.  Almon,  33  111.  R.  33; 
Stephens  v.  Bichnell,  37  111.  R.  446,  and  post.  506. 
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taken  as  confessed,  and  it  is  now  too  late  to  object  to  the  truth 
of  those  statements.  In  support  of  the  allegations  of  the  bill, 
the  court  heard  proof.  What  that  proof  was,  we  are  not  inform- 
ed by  the  record,  but  we  may  well  presume  in  favor  of  the 
decree,  that  the  proof  was  in  corroboration  of  the  bill.  At 
any  rate  it  has  been  repeatedly  decided  by  this  court,  that 
the  respondent  cannot  object  to  the  sufficiency  of  the  proof, 
where  the  bill  has  been  taken  as  confessed.  This  record,  then 
justifies  the  conclusion,  that  it  was  for  the  interest  of  both  parties  at 
the  time  the  decree  was  rendered,  that  a  strict  foreclosure  should  be 
decreed.  And  so  long  as  such  cases  might  frequently  arise,  we  may 
well  presume  that  it  was  not  mere  inadvertence  on  the  part  of  the 
legislature,  that  the  power  to  enter  such  decrees  was  not  taken 
away.  This  power  may  possibly  be  abused  by  the  courts.  If 
this  were  a  valid  argument  against  the  existence  of  the  power,  in 
order  to  satisfy  it,  it  would  be  necessary  to  deprive  the  courts  of 
all  power  to  do  justice  as  well  as  injustice,  for  there  are  very  few 
powers  which  are  held,  either  by  courts  or  others,  which  may  not 
be  abused  and  perverted.  But  such  an  argument  is  more  prop- 
erly addressed  to  the  legislatm'e  than  to  the  courts  themselves. 
Before  the  passage  of  the  law  quoted,  the  power  here  exercised 
did  exist,  and  this  statute  did  not  pretend  to  take  it  away  or 
abridge  it,  and  the  conclusion  necessarily  follows  that  it  still 
exists.  In  this  case  we  cannot  say  that  the  decree  should  be 
reversed,  because  it  was  improperly  exercised.  It  must,  therefore, 
meet  with  our  approval. 

Some  other  objections  were  raised  to  the  decree,  which  have 
been  examined  and  found  to  be  untenable.  One  is  that  the 
decree  does  not  specify  in  whom  the  title  to  the  land  shall  be 
vested  ;  that  was  not  necessary.  By  barring  the  equity  of  re- 
demption it  confirms  the  title  in  the  mortgagees  ;  the  title  con- 
veyed by  the  mortgage,  which  was  before  conditional,  now  be- 
comes absolute.  It  was  also  objected,  that  the  decree  does  not 
specify  to  whom  the  money  should  be  paid,  in  default  of  which 
the  equity  of  redemption  was  foreclosed.  The  money  was  decreed 
to  the  complainants  who  were  the  mortgagees,  and  this  should 
have  been  satisfactory  evidence  to  the  defendant,  that  the  money 
was  to  be  paid  to  them.  Had  he  so  paid  it,  he  would  have  saved 
his  title. 

The  sheriff  was  allowed  to  amend  his  return  after  he  had  gone 
out  of  office,  and  after  the  decree  had  been  entered.  The  objec- 
tion to  this  is  fully  answered  by  the  decision  of  this  court  in  the 
case  of  Morris  v.  Trustees  of  Schools,  and  it  is  unnecessary 
again  to  discuss  the  queston  here. (a) 

The  decree  of  the  Circuit  Court  must  be  affirmed. 

Decree  affirmed. 

{(I)  Post.  270  and  notes. 
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LuivE  May,  plaintiff  in  error,    v.  Robert  R.  Jenkins  ct  al.^ 
defendants   in  error. 

ERROR  TO  MORGAN. 

Jenkins  was  insolvent ;  the  father  of  his  wife  made  an  advancement  for 
her  separate  use,  to  be  invested  in  such  way  that  the  creditors  of  the 
husband  could  not  reach  it  ;  there  was  no  appearance  of  fraud  in  the 
transaction  -.—IMd,  that  tlie  father  oftlie  wife  had  the  leo-al  and  moral 
right  to  make  such  advancement,  and  that  no  complaint  could  be  made 
against  such  action. (<0 

The  cause  was   heard  before  Woodson,   Judge,  at   November 
term,  1853,  of  the  Morgan  Circuit  Court. 
The  opinion  contains  a  history  of  the  case. 

JM.  McCoNNEL,  for  plaintiff  in  error. 

D.  A.  Smith,  for  defendants  in  error. 

Caton,  J.  We  think  the  decree  in  this  case  must  be  affirmed. 
It  satisfactorily  appears,  that  the  lot  was  purchased  in  the  name 
of  the  trustee,  and  the  house  built  by  him  for  the  use  of  Mrs. 
Jenkins  with  funds  furnished  by  her  father,  for  her  sole  and 
separate  use,  and  with  the  express  intention  and  direction  that 
that  they  should  be  so  invested.  Over  four  hundred  dollars  was 
raised  from  the  sale  of  the  land  in  Woodford  county,  which 
had  been  given  to  Mrs.  Jenkins  by  her  father,  and  for  the  pur- 
pose of  providing  for  her  a  separate  estate ;  and  two  hundred 
dollars  in  money  was  also  sent  out  for  that  purpose.  The 
money  raised  from  the  sale  of  the  land  never  passed  into  the 
hands  of  Mr.  Jenkins,  but  was  received  by  the  son,  who  sold 
the  land-  and  who  held  the  title  in  trust,  and  was  by  him  paid 
over  to  Cooley  ;  the  two  huncli'ed  dollars  which  Mrs.  Jenkins' 
father  sent  out  for  her  was  evidently  received  by  Mr.  Jenkins, 
but  he  never  assumed  to  own  it  or  to  exercise  any  control  over 
it  in  his  own  right,  but  loaned  it  out  as  the  agent  of  Cooley,  the 
trustee,  and  for  the  use  of  his  wife.  It  was  eventually  paid  to 
Cooley,  or  was  invested  in  the  house  and  lot  by  his  direction. 
The  house  and  lot  cost  probably  something  over  one  thousand 
dollars.  The  father  of  Mrs.  Jenkins  certainly  furnished  over  six 
hundred  dollars  of  this,  besides  accumulated  interest,  the  amount 
of  which  is  not  shown.  There  is  still  owing  upon  the  house 
and  lot  between  three  and  four  hundred  dollars  ;  showing  means 

('0  Hinde's  Lessee  v.  Longworth,  11  Wheaton's  U.  S.  R.  199. 
ILL.  R.  VOL.  XV.  8 
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furnished  by  her  father,  for  the  use  of  Mrs.  Jenkins,  approxi- 
mately sufficient  to  pay  for  the  house  and  lot.  It  is  true  that  a 
part  of  the  contracts  were  made  by  Mr.  Jenkins,  but  this  was 
done  as  the  professed  agent  of  Cooley  the  trustee.  And  it  sat- 
isfactorily appears  that  Cooley  paid  Jenkins  for  his  work  on  the 
house,  the  same  as  other  mechanics.  We  think  it  is  not  shown, 
that  Jenkins  has  either  funds  or  labor  invested  in  this  house  or 
lot. 

The  case  is  simply  this  :  Jenkins  was  insolvent.  In  view  of 
this  fact,  the  father  of  Mrs.  Jenkins  makes  an  advancement  for 
her  separate  use,  with  express  directions  to  have  it  invested  in 
such  a  Avay  as  to  secure  a  home  for  his  daughter,  which  should 
be  beyond  the  reach  of  the  creditors  of  her  husband.  And  the 
question  is,  Was  that  a  fraud  upon  those  creditors  ?  was  this  a 
transaction,  either  on  the  part  of  the  wife  or  her  father,  of  which 
the  creditors  had  any  right  to  complain  ?  We  think  most 
clearly  not.  Her  father  had  both  the  legal  and  the  moral  right 
to  do  with  his  own  as  he  pleased  ;  and  if  he  chose  to  give  it  to 
his  daughter,  instead  of  appropriating  it  to  the  payment  of  her 
iusband's  debts,  he  was  but  exercising  a  high  moral  right,  of 
which  no  one  can  have  cause  to  complain ;  and  the  courts 
should  not  be  astute  in  seeking  for  trivial  circumstances  to 
thwart  his  intentions,  where  such  intention  has  been  uniform, 
and  is  clearly  manifest  from  his  whole  course  in  the  transaction. 
'To  apply  this  fund  now  to  the  payment  of  the  husband's  debts, 
which  was  originally  and  always  designed  by  the  donor  to 
secure  a  comfortable  provision  for  his  daughter,  in  view  of 
those  very  debts  which  might  prevent  the  husband  from  making 
a  suitable  or  comfortable  provision,  would  be  unjust  in  the  ex- 
treme. Those  debts  Avere  never  contracted  upon  the  credit  of 
this  fund,  or  with  the  reasonable  expectation  that  they  would 
be  paid  by  the  father-in-law  of  the  debtor  ;  and  the  creditors 
ought  not  to  complain,  that  he  chose  to  provide  for  his  daugh- 
ter, rather  than  pay  them  and  leave  her  destitute.  Where  there 
is  an  attempt  to  cover  up  the  actual  property  of  the  debtor, 
under  the  name  of  the  wife,  it  is  the  right  of  the  creditors  and 
the  duty  of  the  courts  to  defeat  such  intention.  W^e  are  satis- 
fied, however,  that  this  is  not  such  a  case  ;  and  we  are  of  opin- 
ion that  the  decree  should  be  affirmed. 

Decree  affir^ned. 
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Martin  E.  Baker,  plaintiff  in  error,  v.  Mahala  Copenbaroer 
ef  al.,  defendants  in  error. 

EKROR  TO  SANGAMON. 

A  devise  of  real  estate,  which  by  the  provisions  of  tlie  will  is  to  be 
converted  into  mouej^  and  that  money  distributed  among  the  devisees, 
nuist  be  treated  as  a  devise  of  money  and  not  of  land. 

Devisees  may  elect  to  take  the  land  itself  instead  of  the  money  ;  but 
the  character  of  the  devise  cannot  be  changed  from  money  to  land 
without  the  concurrence  of  all  the  devisees. 

In  such  case,  one  devisee  cannot  sell  or  convey  a  valid  title  to  any 
part  of  the  land;  nor  can  the  interests  of  one  of  the  devisees  be  sold  on 
execution. 

It  is  competent  for  a  feme  covert  to  elect  to  take  the  land  instead  of  the 
money  ;  but  that  election  can  only  be  made  under  the  same  forms  and 
solemnities  as  by  law  are  required  to  enable  her  to  convey  her  fee. 

A  purchaser  at  sheriff's  sale  of  the  interest  of  one  of  the  devisees  in 
such  case  is  not  entitled  to  receive  that  portion  of  the  money  produced 
by  the  sale  of  the  land  to  which  the  devisee  was  entitled  under  the 
will.  The  devisee,  in  such  case,  has  no  interest  in  the  land,  which  can 
be  levied  upon  under  execution. 

A  naked  legal  title,  which  is  held  in  trust,  cannot  he  sold  on  execution  at 
law.     So  of  an  equitable  title,  which  is  only  contingent  and  uncertain. 

This  suit  was  heard  before  Davis,  Judge,  at  NovenTber  term, 
1853,  of  the  Sangamon  Circuit  Court.  See  statement  of  case 
in  the  opinion  of  the  court. 

J.  C.  CoNKLiNG,  for  plaintiff  in  error. 

Stuart  &  Edwards,  and  S.  T.  Logan,  for  defendants  in  error. 

Caton,  J.  By  his  last  will  and  testament,  James  Newell  de- 
vised the  premises  in  question  to  his  wife  for  life  ;  then  the  will 
proceeds  :  "And  that  at  the  death  of  my  said  wife,  all  the  prop- 
erty hereby  devised  or  bequeathed  to  her  as  aforesaid,  or  so 
much  thereof  as  may  remain  unexpended,  be  sold,  and  equally 
divided  among  my  children,  Martha  Copenbarger,"  and  four 
others,  naming  them. 

Conveyances  were  made  by  several  of  the  devisees  to  Wil- 
liam D.  Newell,  one  of  the  devisees,  of  their  interest  in  the 
premises,  to  which  objections  were  made,  but  which  with  the 
view  we  take  of  this  case,  it  is  unnecessary  to  examine.  Although 
there  was  some  attempt  made  by  the  testimony  of  Hooper  to 
show  that  Mrs.  Copenbarger  had  at  one  time  agreed  to  sell  her 
.interest  in  the  premises  to  William  D.  Newell,  yet  there  is  not 
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a  pretense  for  saying,  that  she  ever  made  a  valid  conveyance 
for  that  purpose.  Hooper  swears  that  he  did,  during  the  life- 
time of  her  husband,  draw  up  an  agreement  by  which  she 
agreed  to  sell  her  interest  to  William  for  two  hundred  dollars, 
which  was  to  be  paid  in  eight  years,  and  if  not  promptly  paid 
at  that  time,  all  claim  under  the  agreement,  and  all  payments 
were  to  be  forfeited,  and  the  witness  thinks  this  agreement  was 
signed  by  Mrs.  Copenbarger  and  her  husband,  and  left  in  the 
hands  of  old  Mrs.  Newell,  but  that  the  agreement  was  never 
acknowledged.  Without  an  acknowledgment  she  could  make  no 
valid  conveyance  of  her  estate,  and  hence  it  is  unnecessary 
to  inquire  whether  he  ever  made  payment  according  to  the 
terms  of  the  agreement.  There  was  certainly  no  legal  conveyance 
by  Mrs.  Copeland  to  her  brother  William. 

Here  was  a  devise  of  real  estate,  which,  by  the  provisions  of 
the  will,  was  to  be  converted  into  money,  and  that  money  dis- 
tributed among  the  devisees.  This,  it  is  admitted  on  all  hands, 
must  be  treated  as  a  devise  of  money  and  not  of  land.  This 
rule  is  so  well  settled,  that  it  is  not  necessary  even  to  refer  to 
the  authorities  on  the  subject.  The  legal  title  to  the  land  is 
held  in  trust  for  the  purposes  specified  in  the  will,  whether  the 
title  is  left  by  the  will  to  descend  to  the  heirs  by  operation  of 
law,  or  whether  by  the  will  it  is  vested  in  a  trustee  ;  nor  does 
it  make"  any  difference  in  this  respect,  that  the  legal  title 
descended  to  the  devisees  to  whom  the  bequest  is  to  be 
paid  in  money  when  the  land  is  sold.  There  can  be  no 
doubt,  however,  where  a  devise  is  made  of  money  to  be  pro- 
duced by  the  sale  of  land,  as  in  this  case,  that  by  the  election  of 
all.  the  devisees,  they  may  take  the  land  itself  instead  of  the 
money,  where  all  are  competent  to  make  such  election ;  but  it 
is  equally  clear,  that  the  character  of  the  devise  cannot  be  thus 
changed  from  money  to  land  except  by  the  concurrent  action  of 
all  the  devisees,  for  as  each  has  a  separate  right  to  insist  upon 
the  bequest  as  provided  by  the  will,  their  claim  cannot  be  de- 
feated except  upon  the  election  of  all,  hence  each  must  have  the 
uncontrolled  right  to  have  the  land  sold  and  to  receive  his  share 
of  the  proceeds  of  the  sale  of  the  land.  If  four  of  the  five  de- 
visees could  elect  to  take  the  bequest  in  land  instead  of  money, 
they  could,  without  the  consent  of  the  fifth,  compel  her  to  take 
an  undivided  fifth  share  of  the  land  instead  of  a  fifth  part  of 
the  money,  for  which  the  whole  land  would  sell.  The  fifth, 
therefore,  has  the  right  to  insist  that  the  land  shall  be  sold,  and 
that,  too,  unincumbered  and  unembarrassed  by  any  act  done  or 
suffered  by  any  of  the  other  devisees.  If  one  of  the  devisees 
could  sell  his  interest  in  the  land,  and  convey  a  valid  title  to  his 
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fifth,  and  another  could  suffer  an  execution  to  be  levied  upon 
his  undivided  fifth,  and  sold  and  a  good  title  conveyed  to  the 
purchaser,  it  is  manifest  that  the  title  would  become  so  embar- 
rassed as  to  prejudice  the  interests  of  the  other  devisees  ;  for  the 
sale  must  be  of  an  interest  in  the  land,  and  not  of  money  to  be 
produced  from  the  land.  If  they  have  a  right  to  insist  upon  a 
sale,  there  can  be  no  doubt  that  they  have  a  right  to  have  as 
perfect  a  title  conveyed  under  that  sale,  as  descended  from,  or 
was  devised  by,  the  testator.  It  is  competent  for  a  Jeme  covert 
to  elect  to  take  the  land  instead  of  the  money,  but  that  election 
can  only  be  made  under  the  same  forms  and  solemnities  as  by  law 
are  required  to  enable  her  to  convey  her  fee.  Oldham  v.  Hughs, 
2  Atk.  452  ;  May  v.  Roper,  4  Sim.  860  ;  Jarman  on  Wills,  538  ; 
Rice  V.  Baxter,  1  Watts  &  Serg.  455.  There  is  no  pretense  that 
this  was  done  by  Mrs.  Copenbarger  ;  hence  she  has  the  undoubted 
right  to  have  the  land  sold  and  her  proportion  of  the  proceeds 
paid  to  her. 

The  question,  however,  will  still  arise,  whether  the  purchaser 
at  the  sheriff's  sale  will  be  entitled  to  receive  that  portion  of 
the  money  which  by  the  will  is  devised  to  William  Newell. 
This  depends  entirely  upon  the  question  whether  he  had  any 
interest  in  the  land  which  was  subject  to  be  levied  upon  under 
the  execution.  If  the  plaintiff  in  the  execution  had  a  right  to 
levy  upon  the  land,  he  had  a  right  to  sell  it,  and  to  convey  a  good 
title  in  spite  of  the  other  devisees.  This  we  have  already  seen  he 
could  not  do.  The  reason  of  this  is  obvious.  A  portion  of  the 
legal  title  had  descended  to  and  vested  in  him,  not  as  owner  but 
as  trustee,  to  be  sold  and  the  proceeds  distributed  according  to  the 
directions  of  the  will,  and  that  title  was  held  as  strictly  in  trust  as 
if  he  was  to  have  no  interest  in  the  proceeds.  The  land  was  not 
devised  to  him,  but  the  money  was.  His  only  claim  of  interest 
was  in  that  money,  and  even  in  that  he  had  no  certain  interest  till 
after  the  death  of  his  mother,  who,  by  the  will,  was  author- 
ized to  sell  it.  '  The  naked  legal  title,  then,  which  he  thus  held  in 
trust,  certainly  could  not  be  sold  on  execution  at  law.  Could  his 
equitable  title  ?  That  was  derived  solely  from  the  will.  By  the 
will  he  derived  no  title  to  the  land,  either  legal  or  equitable.  The 
devise,  as  before  suggested,  was  not  of  the  land,  but  of  money. 
The  bequest  was  of  money,  not  presently,  but  in  expectancy,  and 
•even  then  not  certain,  but  contingent  upon  his  mother  dying  without 
disposing  of  the  land.  Till  that  event  happened,  he  had  no  certain 
interest  either  in  the  lands  or  its  proceeds.  After  that  event,  he  had 
an  expectancy  of  money,  but  nothing  more.  There  was  even  yet  no 
money  due  him  under  the  will,  nor  could  it  become  due  till  it  had  been 
;produced  by  a  sale  of  the  land.    Till  then  he  could  have  no  right  to 
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demand  it  of  any  one.  The  question  then  simply  is,  can  an  execution 
be  levied,  not  upon  money  present,  nor  even  upon  money  presently^ 
due  and  payable,  but  upon  a  hope  or  probability  that  money  may, 
upon  the  happening  of  some  future  event,  become  due  and  paya- 
ble to  the  defendant  in  the  execution  ?  The  very  statement  of  the 
proposition  conveys  to  every  legal  mind  the  most  conclusive  an- 
swer. We  are  of  opinion  that  the  sale  under  the  execution  con- 
veyed no  title  whatever,  either  in  the  land  or  its  proceeds,  as  to 
any  of  the  devisees,  and  the  decree  of  the  circuit  court  must  be 
affirmed.(a) 

Decree  affirmed. 

(rt)  Jennings  v.  Smith,  29  111.  E.  122  ;  Rankin  et  al.  v.  Rankin,  30  111.  R. 
299. 


Gideon  Sibert,  plaintiff  in  error,  v.  Daniel  McAvoy, 
defendant  in  error. 

ERROR  TO  MORGAN. 

A  verdict  upon  an  issne  out  of  chancery,  does  not  necessarily  consti- 
tute the  basis  of  the  adjudication  in  the  suit. 

If  a  party  desires  to  have  a  mistake  in  a  contract  corrected,  he  must 
resort  to  equity  for  that  purpose,  before  he  submits  the  contract  to  a 
court  for  adjudication. 

Contracts  can  only  be  reformed  for  mistakes  of  fact. 

In  this  case  the  parties  entered  into  a  written  contract  about 
ditching  to  be  done  by  Mcxlvoy  for  Sibert  and  others. 

McAvoy  did  the  work  as  the  parties  directed,  and  upon  the 
settlement  for  the  work,  Sibert  refused  to  pay  according  to  the 
measurement  contended  for  by  McAvoy,  and  he  sued  in  a  court 
of  law  for  his  work. 

A  difficulty  arose  upon  the  trial  as  to  the  construction  of  the 
contract,  and  the  jury  disagreed,  and  there  was  a  mistrial,  and  the 
attorneys  for  the  parties  made  an  agreed  case,  to  test  this  point ; 
upon  Avhich  p7^o  jorina  judgment  was  rendered  in  the  circuit 
court,  and  the  case  went  to  the  supreme  court,  and  \he  pro  forma 
judgment  was  there  affirmed.  The  question  make  and  decided  in 
this  case,  was  as  to  the  construction  of  the  contract  as  it  was 
written. 

McAvoy  then  filed  a  bill  in  chancery  alleging  that  the  contract, 
really  between  the  parties  was  different  from  the  manner  in 
which  it  had  been  written,  and  alleged  that  there  was  a  mistake 
in  drawing  up    the   contract  made  by  the  person  employed  to 
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wi'ite  it,   and  that  the   other  party  fraudulently  took  advantage 
of  said  mistake  on  the  trial  at  laAV. 

McAvoy  set  out  in  his  bill  those  proceedings  at  law,  and 
alleged,  that  this  mistake  in  writing  the  contract,  was  never  dis- 
covered by  him  until  the  trial  of  the  suit  at  law. 

The  bill  prayed  that  an  issue  might  be  made  out  of  chancery 
and  tried  by  a  jury,  to  determine  whether  the  mistake  alleged  did 
occur,  and  to  determine  what  the  contract  really  was 
between  the  parties,  and  which  they  intended  to  have  reduced 
to  writing. 

The  defendants,  Sibert  and  others,  answered  and  denied  the 
making  of  the  mistake,  and  contended  for  the  contract  as  it  was 
Avritten,  and  also  set  up  the  agreed  case,  and  the  judgment  at  law 
as  an  estoppel  to  the  relief  asked  in  this  bill. 

The  circuit  court  ordered  the  issue  to  be  tried  by  the  jury  as 
by  the  bill  asked,  and  said  trial  was  had,  and  the  court  of  law, 
upon  the  motion  of  both  parties,  gave  instructions,  and  the  jury 
found  the  issues  for  McAvoy,  and  found  the  contract  to  be  as 
alleged  by  him,  and  the  error  in  drawing  it  up. 

This  verdict  was  certified  to  the  court  of  chancery,  and  said 
verdict  and  instructions  of  both  parties,  and  said  agreed  case 
and  judgment  at  law,  and  all  the  proofs  on  both  sides  establishing 
the  amount  due  and  the  sums  paid  were  given  in  evidence,  and 
the  court  entered  a  decree  for  McAvoy  for  the  balance  due  him 
as  prayed  in  his  bill. 

Sibert  and  others  brino;  this  case  to  this  court  to  reverse  this 
decree. 

This  cause  was  heard  before  Woodson,  Judge,  at  March  term, 
1853,  of  Morgan  Circuit  Court. 

D.  A.  Smith  and  W.  Brown,  for  plaintiff  in  error. 
M.  McCoNNEL,  for  defendant  in  error. 

Caton,  J.  In  November  1851,  a  contract  was  entered  into 
by  Sibert  and  others  of  the  one  part,  and  McAvoy  of  the  otlier 
part,  by  which  McAvoy  was  to  dig  a  certain  ditch,  for  which 
Sibert  and  others  were  to  pay  him  twelve  and  one-half  cents 
per  yard,  the  measurement  to  be  made  by  David  Hodges.  Pay- 
ments were  made  as  the  work  progressed.  After  the  work  was 
completed  it  was  measured  by  Hodges.  McAvoy  was  dissatis- 
fied with  the  rule  of  measurement  adopted  by  Hodges.  He 
then  brought  a  suit  at  law  upon  the  contract,  upon  which  an 
agreed  case  was  made  up,  in  which  it  was  agreed,  that  under 
the  contract  declared  upon,  McAvoy  had  dug  the  ditch  of  cer- 


108  SPRINGFIELD. 


Sibert  v.  McAvoy, 


tain  specified  dimensions,  the  actual  excavation  of  -n-hich  was 
3,0084  cubic  yards  as  Hodges  had  measured  it,  but  when 
measured  by  another  engineer,  according  to  a  rule  laid  down  in 
the  contract  as  he  construed  it,  and  which  gave  more  than  the 
actual  amount  of  the  work,  the  measurement  amounted  to 
6,125  cubic  yards.  In  that  case  the  court  adopted  Hodges' 
measurement,  and  allowed  the  plaintiff  for  the  amount  of  work 
actually  done,  at  the  price  agreed  upon,  and  rendered  judgment 
for  the  defendants  who  had  overpaid  the  plaintiff  according  to 
that  measurement.  That  case  was  brought  to  this  court,  where 
the  same  construction  was  given  to  the  contract,  and  the  judg- 
ment was  affirmed.  This  bill  was  then  filed  by  McAvoy,  alleging 
a  mistake  in  drawing  up  the  contract,  praying  the  court  to  correct 
the  mistake,  and  decree  to  the  complainant  the  additional  com- 
pensation to  which  he  would  be  entitled  under  the  contract  as 
amended.  Issues  were  formed  and  tried  by  a  jury,  who  found 
for  the  complainant,  whereupon  a  decree  was  entered  adjudging 
to  the  complainant  $390.22  and  interest,  amounting  to  the  sum 
of  $66.30.  To  reverse  this  decree  the  suit  is  brought  to  this 
court. 

The  record  does  not  present  the  evidence  upon  which  the  jury 
found  their  verdict,  as  it  should  have  done.  A  verdict  upon  an 
issue  out  of  chancery  does  not  necessarily  constitute  the  basis 
of  the  adjudication  in  the  suit,  as  is  the  case  at  common  law. 
It  is  not  conclusive  of  the  facts  thus  found,  but  the  court  may, 
notwithstanding  the  verdict,  find  the  facts  the  other  way,  upon 
an  examination  of  the  evidence  in  the  case,  and  render  a  decree 
accordingly. (a)  Or  the  court  may  adopt  a  part  of  the  facts  as 
found  by  the  verdict,  and  upon  other  points  arrive  at  a  different 
conclusion.  And  the  same  course  may  be  taken  by  this  court 
when  the  record  is  brought  here,  (jarrett  v.  Stevenson,  3  Gilm. 
278.  Hence  the  necessity  of  sending  up  the  whole  evidence  in  a 
chancery  suit,  when  any  question  is  to  be  made  as  to  the 
facts. 

But  waiving  all  this,  we  think  the  complainant  has  come  too 
late  with  his  bill  to  correct  a  mistake  in  this  contract.  He 
brought  an  action  upon  that  contract,  which  he  prosecuted  to 
final  judgment,  not  only  in  the  circuit  court,  but  in  this  court 
also.  He  declared  upon  the  contract  as  it  was  written,  and  in 
the  agreed  case  admitted,  that  the  work  was  done  under  that 
contract,  as  declared  upon  in  that  action.  There  was  a  dispute 
about  the  construction  of  the  contract,  but  none  about  its  terms. 
He  contended  then  with  his  witness,  that  the  written  contract 
provided  the  same  rnle  for  the  measurement  of  the  work  which 
he  now  insists  was  the    actual  agreement  of   the  parties,    but 

(«)  Williams  v.  Bishop,  post.  555  ;  Waddams  v.  Humphrey,  22  III.  R. 
663-4  ;  Brockett  v.  Brockett,  3  How.  U.  S.  R.  692. 
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which  he  now  says  was  left  out  of  the  agreement  by  mistake  in 
drawing  it  up.  In  the  construction  of  that  agreement  the  court 
disagreed  with  him,  and  rendered  judgment  against  him  upon  the 
contract.  The  contract  then  was  merged  in  the  judgment,  and 
as  a  contract,  ceased  to  exist.  The  trial  was  upon  the  entire  con- 
tract, and  left  no  part  of  it  open  to  future  controversy  or  adjudi- 
cation. There  is,  then,  no  contract  left  between  the  parties,  to 
be  reformed  and  corrected.  If  there  was  a  mistake  in  drawing 
up  the  contract  the  party  should  have  had  it  corrected  before  he 
called  upon,  or,  at  least,  before  he  finally  submitted  it  to  a  court 
for  its  adjudication.  He  had  no  right,  first,  to  go  to  the  court  of 
law  and  there  try  the  experiment  to  see  whether  he  could  not  get 
such  a  construction  adopted  as  would  make  it  embrace  all  that  he 
contended  for,  as  constituting  the  agreement  of  the  parties, and  fail- 
ing in  that,  go  into  equity  to  get  that  inserted  in  the  contract  which 
he  insisted  was  in  it  before. (a)  If  he  misconstrued  the  contract  as 
written,  that  was  a  mistake  of  law  and  not  of  fact,  and  for  such 
mistakes  equity  can  grant  no  relief.  It  is  where  parties  in- 
tended to  insert  words  in  a  contract  which  were  by  accident 
omitted,  that  equity  can  reform  the  contract  by  inserting  them  or 
by  expunging  words  they  did  not  intend  to  have  inserted.  If  the 
words  are  written  as  the  parties  intended  they  should  be  written, 
or  supposed  they  were  written,  when  they  signed  the  contract,  no 
matter  how  much  they  may  be  mistaken  as  to  the  meaning  of  those 
words,  no  relief  can  be  granted  either  at  law  or  in  equity.  The 
construction  of  wordo  is  a  matter  of  law.  The  insertion  of  words 
is  a  matter  of  fact.  It  is  for  mistakes  of  fact  alone  that  con- 
tracts may  be  reformed.(6) 

But  whether  this  was  a  mistake  of  fact  or  of  law  we  are  very 
clearly  of  opinion  that  the  complainant  comes  too  late  to  have  the 
mistake  corrected  and  the  corrected  contract  enforced.  It  had 
already  been  enforced,  and  that  was  the  end  of  it. 

The  decree  of  the  circuit  court  must  be  reversed  and  the  bill 
dismissed. 

Decree  reversed. 

(rt)  Ruffner  v.  McConnell,  17  111.  R,  217. 

{b)  Broadwell  ®.  Broadwell,  1  Gil.  R.  608  ;  Hunter,  adm'r  v.  Bilyen,  30 
111.  R.  248  ;  Mills  et  al.  v.  Lockwood,  43  111.  R.  117  ;  McCloskey  v  McCor- 
mick,  44  111.  R.  330  ;  Stover  v.  Mitchel,  45  111.  R.  215  ;  Wood  v.  Price,  46 
lb.  439. 
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The   People,  ex   relatione   Fleming    Stevenson,  plaintifl"  in 
error,  v.  James  M.  Higgins,  defendant  in  error. 

ERROR  TO  MORGAN. 


It  is  as  essential  to  an  information  tliat  a  proper  venue  be  laid,  as  to  an 
indictment  or  declaration. 

The  act  creating  the  "Illinois  State  Hospital  for  the  Insane,"  incorporated 
certain  individuals  named,  and  their  successors  in  office,  as  trustees, 
and  constituted  them  a  body  politic  and  corporate  ;  it  also  created 
the  office  of  medical  superintendent  of  said  institution,  and  provided 
that  the  trustees  should  have  charge  of  the  general  interests  of  the  in- 
stitution ;  that  they  should  appoint  the  superintendent,  assistant 
phj'sician,  and  steward,  and  fix  the  amount  of  their  salaries  ;  that  the 
superintendent  should  be  a  skilful  physician,  and  be  appointed  for  the 
term  often  years  ;  and  that  he  should  be  subject  to  removal  only  for 
infidelitj^  to  the  trust  reposed  in  him,  or  on  account  of  incompetenc.y. 

Held,  that  the  trustees  had  the  right  to  remove  the  superintendent  fbr 
the  causes  specified,  whenever  either  of  those  causes  existed. 

Had  the  law  been  silent  as  to  the  tenure  of  the  office,  and  on  the  subject 
of  removal,  the  court  would  not  hesitate  to  hold  that  the  power  of 
amotion  was  incidental  to  that  of  appointment,  and  that  the  trustees 
might  remove  the  superintendent  without  assigning  any  specific  cause, 
whenever  in  their  judgment  the  best  interests  of  the  institution  should 
require  it. 

In  cases  of  this  sort,  where  the  law  is  silent  as  to  the  mode  of  proceed- 
ing, reference  must  be  had  to  the  nature  of  the  case,  to  determine  what 
course  justice  requires  the  removing  power  to  pursue  in  exercising 
its  jurisdiction. 

It  was  not  necessary  that  the  cause  assigned  for  removal  should  be  stated 
in  the  precise  language  of  the  statute  ;  if  it  substantially  embraced  it, 
that  was  sufficient. 

1 

These  proceedings  in  the  court  Ijelow  were  had  at  October 
term,  1853,  of  the  Morgan  Circuit  Court,  Woodson,  Judge,  pre- 
siding. 

The  facts  will  be  found  stated  in  the  opinion  of  the  court. 

Stuart  &  Edwards,  and  W.  Broavn,  for  plaintiffs  in  error. 

D.  A.  Smith  and  M.  McConnel,  for  defendant  in  error. 

Caton,  J.  This  information  contains  five  counts.  The  second 
and  third  were  dismissed  by  the  State's  attorne3^  To  the  first, 
fourth  and  fifth  a  several  demurrer  was  filed,  which  was  sustained 
by  the  circuit  court,  and  to  reverse  this  decision  the  case  is  brought 
here.  The  first  count  was  bad  for  the  want  of  a  proper  venue. 
It  does  not  state  in  what  county  the  offense  was  com- 
mitted.      It     is     as     essential     to     an     information     that     a 
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proper  venue  be  laid,  as  to  a  declaration  or  an  indictment.  By 
the  fifth  count  but  one  question  is  presented,  and  that  is, 
whether  the  trustees  had  the  right  to  remove  the  superintendent 
for  one  of  the  grounds  specified  in  the  statute,  to-wit,  for  infi- 
delity to  the  trust  reposed  in  him,  or  incompetency  to  the  dis- 
charge thereof  ?  The  fourth  count  presents  the  additional  ques- 
tions, whether  he  was  removed  for  one  of  the  reasons  specified  in 
the  statute,  and  Avhether  he  was  entitled  to  notice  of  the  pro- 
ceeding before  the  order  for  his  removal  was  made,  and  whether 
the  board  proceeded  properly  in  making  the  order. 

The  fifth  count  avers  that  at  a  meeting  of  the  board  of  trus- 
tees, held  on  the  6tli  of  June,  1853,  the  defendant  was,  by  said 
trustees,  removed  from  said  ofiice  of  medical  superintendent  of 
the  hospital  "  on  the  ground  and  for  the  reason  of  his  incom- 
petency to  the  discharge  of  the  duties  thereof,  and  that  at  the 
time  the  order  for  said  removal  of  said  Higgins  was  made,  he, 
the  said  Higgins,  was  present  before  the  said  board  of  trustees, 
and  before  the  passage  of  the  resolution  as  aforesaid  was  heard 
by  said  trustees  in  his  defense,  and  then  interposed  no  objec- 
tion to  the  consideration  of  the  question  of  said  removal  at  that 
time,  and  did  not  ask  or  express  any  desire  for  the  postpone- 
ment of  said  resolution."  These  averments  leave  nothing  open 
for  consideration  as  to  the  regularity  of  the  proceeding,  save 
only  the  question  of  power. 

The  Illinois  State  hospital  for  the  insane  was  founded  by  the 
State,  and  is  supported  by  its  funds.  The  act  creating  the  cor- 
poration incorporates  certain  individuals  who  are  named  as 
trustees,  and  their  successors,  a  body  politic  and  corporate.  It 
creates  the  office  of  medical  superintendent  of  said  institution, 
and  provides  that  the  trustees  "  shall  have  charge  of  the  gen- 
eral interests  of  the  institution  ;  they  shall  appoint  the  super- 
intendent, assistant  physician,  and  steward,  and  shall  fix  the 
amount  of  their  salaries.  The  superintendent  shall  be  a  skillful 
physician,  and  shall  be  appointed  for  a  term  of  ten  years,  during 
which  time  his  salary  shall  not  be  reduced;  he  shall  be  s,ub- 
ject  to  removal  only  for  infidelity  to  the  trust  reposed  in  hina,  or 
incompetency  to  the  discharge  thereof  ;  he  shall  be  a  married 
man,  and  with  his  family  reside  in  the  institution."  The  ques- 
tion is,  upon  Avhom  is  this  right  of  removal  for  the  specified 
causes  conferred?  The  act  does  not  say  in  express  terms  by 
whom  it  shall  be  exercised.  By  the  defendant  it  is  contended, 
that  it  can  only  be  exercised  by  the  legislature  in  their  legis- 
lative capacity,  or  by  the  governor,  the  members  of  the  legis- 
lature, and  the  members  of  this  court,  as  visitors  of  the  institu- 
tion.    We  think    it    was  conferred  upon,  and  was  designed  to 
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be  exercised  bj  the  board  of  trustees.  We  think  it  very  clear, 
that  the  power  here  conferred  upon  somebody  could  have  had 
no  reference  to  the  power  of  amotion  as  inherently  residing  in 
the  legislature  ;  for  with  or  without  that  law  they  possess  the 
power,  in  their  legislative  capacity,  to  remove  the  superinten- 
dent for  any  cause  whatever,  or  even  without  cause,  and  the 
limitation  of  the  right  to  remove  for  the  two  specified  causes 
only,  must  have  had  reference  to  the  power  of  amotion  to  be 
exercised  by  some  other  authority  created  by  the  act,  in  which 
the  limitation  is  expressed.  The  last  section  of  the  act  declares 
that  "the  governor,  the  judges  of  the  supreme  court,  and  mem- 
bers of  the  legislature  shall  be,  ex  officio,  visitors  of  the  insti- 
tion."  Admitting  that  the  term  visitors,  as  here  used,  is  de- 
signed to  be  uaderstood  in  its  technical  sense,  and  it  is  mani- 
fest that  it  was  not  designed  to  vest  in  the  visitors  all  the 
powers  incident  to  that  ofiice,  when  it  is  created  by  general 
terms  or  exists  without  restriction  in  eleesmosynary  institutions. 
The  original  and  essential  power  of  visitation  is,  by  the  express 
provision  of  the  statute,  vested  in  the  trustees  ;  they  are  author- 
ized to  make  by-laws,  rules,  and  regulations  for  the  government 
of  the  institution,  and  its  general  interests  are  given  them  in 
charge  ;  they  are  authorized  to  appoint  its  principal  officers  and 
to  fix  their  salaries,  and,  in  fine,  are  vested  with  the  essential 
original  powers  of  visitors.  We  cannot  believe  that  thevisitorial 
powers  thus  expressly  vested  in  the  board  of  trustees,  Avere  in- 
tended also  to  be  vested  in  another  and  distinct  body  of  men, 
under  the  general  term  visitors.  It  was  the  design  of  the  legis- 
lature to  confer  upon  the  board  of  trustees  the  management  of 
this  institution,  and  to  confer  upon  them  all  necessary  powers 
for  that  management  and  control,  as  the  most  probable  way  of 
accomplishing,  in  the  highest  degree,  the  great  and  benevolent 
purposes  of  its  creation  ;  and  we  have  no  doubt  it  was  the  clear 
intention  of  the  legislature  that  they  should  have  the  power  of 
removing  the  superintendent  as  well  as  appointing  him,  and 
otherwise  properly  managing  the  institution.  But  this  power 
of  removal  was  limited.  For  two  causes  only  could  it  be  exer- 
cised. Except  for  these  causes  the  superintendent  was  placed 
even  beyond  the  power  of  the  trustees  duriug  the  term  for  which 
he  should  be  appointed.  No  change  of  political  parties,  or 
other  inferior  consideration,  could  ever  disturb  him  in  his  high 
and  responsible  position.  Infidelity  or  incompetency  alone 
should  authorize  his  removal.  When  these  causes  should  be 
found  to  exist,  the  highest  interests  of  the  institution  and  its 
inmates  must  peremptorily  require  the  prompt  and  energetic 
exercise  of  this  power.     It  could  not  be  compatible  with  those 
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interests,  that  action  should  be  delayed  till  the  assembling  of 
the  legislature,  or  till  its  members,  with  the  governor  and  judges, 
could  be  got  together  from  the  different  parts  of  the  State,  as  a 
board  of  visitors,  and  do  that  which  should  be  done  promptly 
whenever  either  of  the  causes  should  exist.  The  trustees  were 
vested  with  the  general  control  and  management  of  the  affairs 
and  interests  of  the  institution  ;  they  were  authorized  to  appoint 
the  superintendent,  who  might  be  removed  for  the  specific 
causes,  and  they  were  the  appropriate  body  when  either  of 
those  causes  should  exist,  to  make  that  removal.  Had  the  law 
been  silent  as  to  the  tenure  of  the  office,  and  on  the  subject  of 
removal,  we  should  not  hesitate  to  hold  that  the  power  of 
amotion  was  incidental  to  that  of  appointment,  and  that  they 
might  remove  him  without  assigning  any  specific  cause 
whenever  in  their  judgment  the  best  interests  of  the  institution 
should  require  it.  Admitting  the  17th  section  created  a  board  of 
visitors  in  the  technical  sense  of  the  term,  and  still  their  jurisdic- 
tion to  remove  was  not  original,  but  appellate.  The  only  possi- 
ble way  in  which  they  could  interfere  in  the  matter  would  be  by 
entertaining  an  appeal  from  the  decision  of  the  trustees,  and  I 
do  not  believe  that  the  legislature  intended  to  organize  such  a 
tribunal  by  the  seventeenth  section  ;  but  that  we  need  not 
decide.  Admitting  the  power  of  the  trustees  to  remove  the  super- 
intendent, and  the  questions  still  remain,  whether  they  proceeded 
in  a  legal  manner  to  make  the  removal,  and  whether  the  removal 
was  made  for  a  legal  cause.  As  to  the  mode  of  preceding,  it 
was  insisted  that  specific  and  formal  charges  should  have  been 
preferred  against  the  superintendent  ;  that  he  should  have  had 
a  formal  notice  of  the  time  and  place  of  the  trial  of  those 
charges  ;  that  a  regular  trial  should  have  been  had  upon 
the  testimony  of  witnesses,  and  even  that  he  was  entitled  to  a 
trial  by  jury.  The  statute  has  made  none  of  these  formalities 
necessary,  nor  does  the  common  law  so  interpose  and  attach  itself 
to  the  statute  as  to  require  them.  In  support  of  the  position  as 
asserted  for  the  defendant,  the  case  of  The  Commonwealth  v. 
Barry,  Hardin,  229,  was  referred  to.  There  the  constitution  had 
vested  in  the  court  of  appeals  the  jurisdiction  to  remove  clerks  of 
the  circuit  courts  for  official  misconduct,  and-  upon  a  complaint 
made  to  that  court  of  official  misconduct  of  a  clerk  of  a 
circuit  court,  the  court  of  appeals  directed  the  attorney-general  to 
file  specific  charges  against  the  clerk,  which  should  be  served 
upon  him  by  copy,  with  a  notice  to  him  to  appear  and  defend, 
and  upon  those  charges  a  trial  was  had  before  the  court  upon 
testimony.  While  the  circumstances  of  the  case  rendered  such 
formal  proceedings  eminently  proper,    there  is  not  a  Avord  in  the 
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case  intimating  that  that  course  Avas  adopted  in  obedience  to 
any  settled  practice  applicable  to  cases  of  a  similar  kind, 
or  even  in  conformity  to  a  single  precedent.  The  most  that  can 
be  said  of  the  case  is,  that  there  the  court  deemed  such  a 
course  right  and  just,  and  having  the  right  to  establish  such  a 
mode  of  proceeding  as  was  deemed  right,  that  mode  of  proceed- 
ing was  required.  Had  the  defendant  been  their  own  clerk,  and 
the  causes  for  .removal  established  by  their  own  observation, 
there  is  no  intimation  that  such  formal  proceedings  would  have 
been  required,  or  any  such  trial  had.'  In  cases  of  this  sort, 
where  the  laAV  is  silent  as  to  the  mode  of  proceeding,  reference 
must  be  had  to  the  nature  of  the  case,  to  determine  what  course 
justice  requires  the  amoving  power  to  pursue  in  exercising  their 
jurisdiction.  Here  the  trustees  were  charged  with  the  general 
management  of  the  institution,  and  were  authorized  to  appoint  a 
superintendent  possessed  of  certain  qualifications  ;  and  for  the 
want  of  certain  of  those  qualifications  they  might  remove  him. 
They  are  not  bound  down  by  any  legal  rule  of  evidence,  when 
dexermining  as  to  the  existence  of  those  qualifications  for 
the  purpose  of  making  the  appointment  ;  nor,  on  the  other  hand, 
are  they  thus  restricted  when  determining  upon  the  absence  or 
want  of  certain  qualifications,  when  acting  upon  the  question  of 
removal  ;  they  may  determine  that  question  upon  their  own 
observation,  and  exercising  their  own  best  judgment,  as  well 
as  upon  facts  detailed  by  others,  or  upon  the  opinions  of  witnesses. 
Indeed,  they  could  scarcely  have  more  certain  or  satisfactory 
guides,  upon  which  to  determine  as  to  the  want  of  proper 
and  necessary  qualifications,  than  their  own  observation  of  the 
manner  in  which  the  institution  was  managed  and  conducted  by 
the  superintendent.  None  could  have  greater  facilities  for 
correct  observation  than  themselves  ;  and  from  their  position, 
they  must  be  presumed  to  be  capable  of  forming  correct  opin- 
ions upon  such  observations.  Suppose  upon  their  visitations  they 
should  find  the  affairs  of  the  institution  badly  managed,  the 
discipline  and  treatment  of  the  patients  outrageous  and 
abusive,  and  all  things  going  on  manifestly  wrong,  may  they  not 
from  this  judge  that  the  superintendent  does  not  possess  those 
qualifications  which  are  requisite  for  the  place  which  he  occu- 
pies ?  When  we  consider  the  class  of  patients  under  his  charge, 
and  their  helpless  condition,  we  might  imagine  the  most  aggra- 
vated cases  of  misconduct  of  the  superintendent,  possibly  falling 
under  the  immediate  observation  of  the  trustees,  evincing  an  utter 
want  of  both  moral  and  mental  qualifications  for  the  high  and 
confidential  trust  reposed  in  him  ;  and  in  such  a  case  as  that,  have 
they  not  the  power  to  remove  him  at  once  from  the  place  he  occupies? 
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In  such  a  case  shall  their  hands  be  stayed  till  formal  charges 
are  presented,  till  a  notice  to   appear  and  defend  against  those 
charges  has  been  served,  and  a  protracted  trial  had,  for  the  pur- 
pose of  proving,  by  the  testimony  of  witnesses,  facts  which  they 
already  know  by  their   own  observation,    and  in  the  mean  time 
the   same  abuses    continue    before    their    faces  ?     Such  a  pro- 
ceeding, instead  of  promoting  the  ends  of  justice  and  the  objects 
of  the  law,  would   be  but  a  mockery  of  the  one  and  an  abuse 
of  the  other.      As  we  understand  this  law,    these  trustees  are 
charged  with  the  responsibility  of  providing  a  suitable  superin- 
tendent for  the  institution.      When    the    appointment    is    once 
made,  they  are  not  at  liberty  to  remove  him  from  mere  caprice 
or  partiality,   but  only  for  infidelity  to  the  trust  reposed  in  him, 
or  for  the  want  of  the  necessary  qualifications  to  the  discharge 
of  the  duties  of  that  trust ;  they  are  charged  with  the  responsi- 
bility of  deciding  these  questions,  and  of   acting  upon  that  deci- 
sion.    Circumstances  may  require,   and  even  the  very  existence 
of  the  institution,    for  any  beneficial  purpose,  may  demand  the 
most  prompt  and  energetic  action  on  the  part  of  the  trustees  in 
the  removal  of  the  superintendent,  and  the  law  did  not  design 
to  leave  them  powerless  to   act  in  such  an  emergency.     If  they 
do    act,  they  must  act  under  the    responsibility    imposed  upon 
them  by  the  law ;  but  under  that  responsibility  it  was   necessary 
that  they  should    have    authority    to    act.       \yhat    endowments 
were  necessary    to    constitute    requisite    qualifications    must  be 
always  matter  of  opinion,  and  upon    that    question  the  law  has 
■clearly  made  it  their  duty  to  pass  in  the  first    place,  in  making 
the  selection,  and  the  law  supposes  them  competent  to  pass  upon 
that  question  ;  and  upon  that  they  must  necessarily  form  an  opin- 
ion from  the  best  lights  which  they  can  get,  and  to  enable  them 
to  do  that  understandingly  and  justly,  it  was  not  required  that 
they  should  swear  witnesses.     If  the  trustees  were  supposed  to  be 
qualified  to  pass  upon  the  question  of  qualification,   so  as  to  do 
justice  to  the  institution  as  well  as  to  applicants  in    making   the 
appointment,  so  also  they  must  be  presumed  to  be  capable  to  pass 
upon  the   same   question  when  it  arises  in  relation  to  a  removal. 
And  in  the  latter  case,  they  must  be   manifestly   better  qualified 
to  judge  than  in  the  former  ;  for  their  connection  with  and  rela- 
tion to  the  institution,  with  their  means  of  observation,  must  ena- 
ble them  to  form  an  opinion   more   understandingly   than  in  the 
first  instance  ;  and  that,  too,  without  the  examination  of  witnesses. 
This  they  may  do,  if  they  choose,  in  either  case ;  but  we  are  well 
satisfied  they  are  not  bound  to  do  so.      They  may  act  upon  their 
own  judgment  and  their  own  observation  ;  and  whenever  they  are 
prepared  to  take  the  responsibility  of  saying  that ,  the  incumbent 
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does  not  possess  the  necessary  qualifications  for  the  office,  they 
have  the  right,  and  it  is  their  duty  to  remove  him  for  such  cause. 
If  it  be  said  that  they  maybe  influenced  by  their  prejudices  in  the 
formation  of  this  opinion,  and  thereby  do  great  injustice  to  the 
incumbent,  an  objection  is  raised  which  is  alike  applicable  to  all 
human  tribunals.  Confidence  must  be  reposed  somewhere,  and 
the  power  to  act  must  be  vested  in  somebody ;  and  whoever 
this  might  be,  whether  the  trustees,  a  jury,  or  the  courts,  in 
either  case  the  objection  still  remains.  It  may  be  presumed  to 
be  as  safe  with  the  trustees  as  with  any  body.  It  may  be  said, 
that  so  long  as  they  are  made  the  sole  judges  of  the  existence 
of  the  causes  for  which  they  may  remove  the  officer,  and  the 
specification  of  those  causes,  there  ceases  to  be  any  restraint 
upon  them ;  for  if  they  choose  to  remove  the  officer  from  mere 
caprice,  they  have  but  to  state  that  it  is  for  one  of  those  causes 
which  they  find  to  exist.  This  is  assuming  that  they  are  not 
only  prejudiced  but  corrupt,  for  it  would  be  scarcely  less  than 
this  for  them  in  fact  to  remove  the  officer  for  an  insufficient  cause, 
but  for  the  purpose  of  legalizing  the  act,  untruly  assign  a  legal 
cause  for  the  removal.  This  objection  is  of  the  same  character 
with  the  former,  and  might  possibly  exist  in  relation  to  any  trib- 
unal which  might  have  been  instituted. 

The  question  still  remains,  whether  the  fourth  plea,  which  sets 
out  the  proceedings  of  the  board  of  trustees,  shows  that  they  did 
remove  him  for  one  of  the  causes  specified  in  the  charter. 
At  a  meeting  of  the  board  held  on  the  14th  of  April,  1853,  a 
resolution  was  passed,  which,  after  reciting  the  existence  of 
sundry  differences  and  difficulties,  proceeds :  "  And  whereas 
this  board,  after  mature  reflection,  and  acting  without  regard 
to  men,  but  solely  with  a  view  to  the  good  of  the  institution,  are 
fully  convinced  that  the  said  medical  superintendent  does  not  pos- 
sess the  kind  of  qualifications  which  are  necessary  to  the  discharge 
of  the  duties  of  said  office,  and  that  the  harmony,  good  manage- 
ment, usefulness,  and  prosperity  of  the  institution  demand  a 
change  in  said  office  of  medical  superintendent,  and  without  such 
a  change  the  hearty  co-operation  of  the  community  in  which  said 
institution  is  situated,  cannot  be  attained  in  promoting  its  use- 
fulness :  therefore,  be  it  resolved,  that  the  board  will,  at  the  ear- 
liest practicable  period,  consistent  with  the  interests  of  the 
institution,  procure  the  services  of  another  medical  superinten- 
dent, who,  in  the  estimation  of  the  board,  shall  be  qualified  to 
discharge  the  duties  of  said  office."  At  a  subsequent  meeting, 
on  the  6th  of  June  following,  the  board,  in  a  preamble,  referred 
to  the  resolutions  passed  on  the  14th  of  April,   and  the   reasons 
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therein  stated,  wliicli  required  the  removal  of  the  superintendent; 
and  "Resolved,  that  James  M.  Higgins,  medical  superintendent 
of  the  Illinois  State  hospital  for  the  insane,  be,  and  hereby  is, 
removed  from  said  office."  As  the  preamble  refers  to  the  causes 
stated  in  the  first  resolution  for  the  removal  now  made,  we  have 
to  look  to  that  resolution  to  see  whether  he  was  removed  for  one 
of  the  causes  for  which  the  statute  authorized  them  to  make  the 
removal.  The  statute  says,  "  He  shall  be  subject  to  removal  only 
for  infidelity  to  the  trust  reposed  in  him,  or  incompetency  to  the 
discharge  thereof."  The  reason  assigned  for  the  removal  is 
"  that  the  said  medical  superintendent  does  not  possess  the  kind 
of  qualifications  which  are  necessary  to  the  discharge  of  the  duties 
of  said  office."  Unless  the  board  were  bound  to  adopt  the  pre- 
cise language  of  the  statute,  it  cannot  well  be  denied  that  the 
cause  assigned  for  the  removal  was  sufficient ;  the  substance  is 
the  same,  though,  perhaps,  expressed  in  more  delicate  or  less 
offensive  terms.  If  he  did  not  possess  the  kind  of  qualifications 
necessary  to  the  discharge  of  the  duties  of  his  office  then  he  was 
incompetent  to  the  discharge  of  the  duties  thereof  in  a  proper 
and  a  profitable  manner.  The  duties  of  that  office  must  be  vastly 
varied  and  extend  even  far  beyond  a  thorough  knowledge  of  the 
science  of  medicine  and  of  the  diseases  of  the  human  intellect 
and  the  proper  mode  of  treating  them.  Beside  these,  a  sound 
judgment,  urbanity  of  manners,  amiability  of  disposition  and 
proper  temper  maybe  equally  indispensable  to  render  him  compe- 
tent to  the  proper  discharge  of  the  duties  of  that  office.  Xo 
matter  what  his  qualifications  may  be,  if  they  are  not  of  the  kind 
which  are  necessary  to  the  discharge  of  those  duties  then  he  is  not 
competent  to  their  discharge.  Competency  includes  every  neces- 
sary qualification.  It  was  not  necessary  that  the  cause  assigned 
for  removal  should  be  stated  in  the  precise  language  of  the  stat- 
ute. If  it  substantially  embraced  it,  that  was  sufficient.  Sucli 
was  the  case  here,  and  we  are  of  opinion  that  the  fourth  plea 
shows  a  removal  in  a  legal  mode  and  for  a  sufficient  reason,  and 
ihat  the  decision  of  the  board  of  trustees  is  conclusive  upon  that 
point. 

The  judgment  of  the  circuit  court  must  be  reversed  and  the 
cause  remanded. 

Judi^mcnt  reversed. 


ILL.  R.  VOL.  XV. 
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Alanson   Noakes,  appellant,  v.  Stephen  W.  Martin,  appellee. 
APPEAL  FROM  BROWN. 


Where  two  parties  claim  land  under  the  same  grantor,  the  deeds  to 
whom  were  recorded  prior  to  the  passage  of  the  act  of  December  30, 
1822,  but  were  not  so  acknowledged  as  to  entitle  them  to  record: — Held, 
that  both  deeds  were  simultaneously  recorded,  and  that  the  respective 
parties  continued  as  they  had  previously  existed,  and  that  the  oldest 
deed  had  the  preference.(a) 

This  was     ejectment,    brought    by  Martin   against  Noakes. 
Jury  waived,  and  trial  by  the  court. 
Plaintiff  gave  in  evidence, — 

1.  Patent  from  United  States  to  Philip  W.  Hackett,  dated 
January  3,  1818. 

2.  Deed  from  Hackett  to  plaintiff,  bearing  date  December 
15,  1818,  and  recorded  February  1,  1820,  in  Madison  county. 

Possession  by  the  defendant  was  admitted. 
Defendant  gave  in  evidence, — 

1.  Patent  from  United  States  to  Philip  W.  Hackett,  dated 
January  3,  1818. 

2.  Deed  from  Hackett  to  Romulus  Riggs,  dated  April  22, 
1818,  and  recorded  December  30,  1821,  in  Pike  county. 

It  was  admitted  by  the  counsel  on  both  sides  that  neither  of 
the  foregoing  deeds  Avas  acknowledged  in  conformity  Avith  the 
laws  of  Illinois  in  force  at  the  date  of  such  acknowledgment, 
but  that  both  deeds  were  executed  and  acknowledged  in  con- 
formity with  the  laws  of  Massachusetts  in  force  at  the  date  of 
said  deeds  ;  both  of  said  deeds  having  been  executed  in  Massa- 
chusetts. 

It  was  further  admitted  that  three  years  before  the  commence- 
ment of  the  suit,  that  is  in  the  year  1849,  the  defendant  took 
possession  of  the  premises  under  a  contract  of  purchase  from 
said  Romulus  Riggs,  and  has  held  possession  under  Riggs  ever 
^ince. 

It  was  further  admitted  that  said  premises  had  always  been 
vacant  until  possession  was  taken  under  Riggs,  and  that  all  the 
taxes  levied  on  the  land  since  1825  had  been  paid  by  Riggs  and' 
Martin,  each  party  having  paid  all  the  taxes  during  each  year, 
and  producing  receipts  for  the  same  from  1825  to  1852. 

The  court,  Walker,  Judge,  presiding,  at  October  term,  1853, 

(«)  Deininger  et  al.  v.  McConnel,  41  111.  R.  231. 
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•of  Brown  Circuit  Court,  found  the  issues  for  the  plaintiff  below, 
Martin,  and  awarded  him  a  writ  of  possession.  Noakes 
appealed. 

Williams  and  Lawrence,  for  appellant. 
J.  Grimsiiaw  and  Bailey,  for  appellee. 

Caton,  J.  Both  parties  claimed  under  Hackett,  as  their  origi- 
nal grantor.  The  deed  under  which  the  appellant  claims,  is  the 
oldest  in  date.  The  junior  deed  was  first  placed  upon  record, 
and  both  were  recorded  prior  to  the  passage  of  the  act  of 
December  30,  1822,  but  neither  were  properly  acknowledged  so 
as  to  entitle  them  to  be  recorded.  Up  to  the  time  of  the  pas- 
sage of  that  act,  the  registry  of  both  deeds  was  void,  and 
neither  could  claim  any  benefit  from  it.  The  title  of  neither 
was  any  better  than  as  if  his  deed  had  never  been  copied  into 
the  registry  books.  At  that  time  the  rights  of  the  parties 
depended  in  no  respect  upon  the  registry  of  the  deeds,  or  the 
registry  laws,  but  upon  their  deeds  alone  as  common  law  con- 
veyances. At  that  time  there  can  be  no  doubt  that  the  grantee, 
in  -the  first  deed,  held  the  title,  and  must  then  have  prevailed  in 
an  action  of  ejectment.  That  is  a  proposition  too  plain  to  admit 
of  discussion,  or  to  require  authorities  for  its  support. 

The  question  then  arises,  whether  the  rights  of  the  parties 
were  changed  by  the  passage  of  the  act  of  1822.  The  second 
section  of  that  act,  declared  that  deeds  theretofore  acknowl- 
edged conformably  to  the  laws  of'  the  State  where  they  were 
executed — as  both  these  deeds  were — and  which  had  been 
recorded,  should  be  deemed  properly  executed  and  recorded. 
The  efiect  of  that  statute  was  simple  to  validate  the  registry  of 
both  these  deeds  from  that  time.  In  contemplation  of  law, 
both  deeds  were,  at  the  passage  of  the  act,  simultaneously 
recorded.  Before  they  were  not  recorded;  Then  they  were. 
Neither  could  claim  a  priority  of  record.  As  neither  could 
claim  any  advantage  from  this  legislative  registry,  because 
neither  could  claim  a  priority  of  registry,  the  rights  of  the 
respective  parties  continued  as  they  had  previously  existed.  At 
the  passage  of  that  law,  the  grantee  in  the  first  deed  held  the 
legal  title  as  against  the  grantee  in  the  subsequent  deed,  and  the 
legislature  did  not,  nor  did  they  design,  even  admitting  their 
power  so  to  do,  to  take  the  title  from  one  and  give  it  to  another. 
They  designed  not  to  change  or  affect  existing  rights,  but  those 
which  might  be  subsequently  acquired.  They  designed  to 
make  valid    titles  which    had    been    previously  acquired  under 
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deeds  which  had  been  defectively  acknowledged  and  recorded, 
as  against  deeds  which  might  thereafter  be  executed  and 
recorded.  This  they  had  an  undoubted  right  to  do,  and  they 
might  have  accomplished  the  same  object  by  repealing  all  of 
the  registry  laws,  when  the  effect  of  all  deeds  would  have  been 
left  to  the  common  law  for  their  operation  ;  and  the  oldest  must 
have  had  the  preference,  except  where  rights  had  been  acquired 
under  the  registry  laws.  We  are  of  opinion  the  court  erred  in 
finding  the  issue  for  the  plaintiff  below,  and  for  that  reason  the 
judgment  must  be  reversed,  and  the  cause  remanded. 

Judgment  reversed. 


Ann  Birkby,  plaintiff  in  error,  v.  Lewis  Solomons  Administrator 
with  the  will  annexed  of  John  Birkby,  deceased,  and  Thomas 
Birkby  et  al.,  devisees  and  heirs  of  said  John  Birkby,  deceased,, 
defendants  in  error. 


ERROR  TO  MACOUPIN. 

The  ei<]:htli  section  of  the  thirty-third  chapter  of  the  Revised  Statutes^ 
entitled  "Divorces,"  does  not  confer  upon  the  courts  an  unlimited  dis- 
cretion to  grant  divorces,in  all  cases  where  they  may  deem  it  expedient 
or  advisable. 

The  validity  of  a  writ  of  error  does  not  depend  npon  the  scire  facias.  If 
the  latter  is  informal  or  insufficient,  an  alias  may  issue  to  the  proper 
parties,  which,  when  served,  gives  the  court  jiirisdiction.  Jurisdic- 
tion will  also  be  acquired  by  the  appearance  of  the  parties. 

This  suit  was  heard  before  "Woodson,  Judge,  at  May  term.. 
1849,  of  the  Macoupin  Circuit  Court. 

The  opinion  gives -the  facts,  and  statement  of  the  case. 

Weeir  and  Chesnut,  for  plaintiff  in  error. 

J.  M.  Palmer,  for  defendant  in  error. 

Caton,  J.  Ann  Birkby  filed  a  bill  for  a  divorce  against  John 
Birkby,  and  before  it  was  brought  to  a  hearing,  the  husband 
filed  a  cross-bill  against  the  wife,  also  praying  for  a  divorce. 
Upon  these  bills  issues  were  made  up  and  submitted  to  a  jury, 
who  found    the  issues  upon  the    original  bill  in  favor  of  the 
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<lefendant  therein,  and  the  issues  upon  the  cross-bill  in  favor  of 
the  complainant,  whereupon  the  court  decreed  a  divorce  in  favor 
of  John  Birkby.  Since  the  decree  was  entered,  he  has  died,  and 
Ann  Birkby  now  prosecutes  the  writ  of  error  against  the  heirs  of 
John  Birkby,  to  reverse  that  decree,  for  the  purpose  of  restoring 
to  her  her  rights  as  the  Avidow  of  her  late  husband.  We  are  of 
■opinion  that  the  allegations  of  the  cross-bill  are  not  sufficient  to 
authorize  a  decree  for  a  divorce.  The  substance  of  those  allega- 
tions is,  that  she  had  become  jealous  of  him  and  accused  him  of 
improper  intercourse  with  other  women,  which  involved  him  in 
difficulties  in  the  neighborhood.  That  she  refused  to  attend 
to  her  household  duties,  and  absented  herself  from  his  house, 
sometimes  for  days  and  weeks  together ;  that  she  threatened  to 
take  his  life  and  to  burn  his  buildings,  and  destroy  his  property. 
If  termagancy  were  one  of  the  causes  specified  in  the  statute  for 
which  a  divorce  may  be  granted,  there  can  be  little  doubt  that  a 
clear  case  is  here  made  out.  But  it  is  admitted  that  this  case  is 
not  brought  within  any  of  the  specified  causes  named  in  the  stat- 
ute. The  causes  of  complaint  are  of  the  same  character  of  some 
of  those  specified  in  the  statute,  but  less  in  degree  than  the  legis- 
lature has  seen  fit  to  prescribe.  Here  is  desertion  charged  but 
not  of  sufficient  length  of  time  to  authorize  a  divorce  for  that 
cause.  And  here  is  misconduct  charged,  partaking  at  least  of 
the  character  of  cruelty,  but  the  bill  does  not  state  facts  showing 
that  she  "has  been  guilty  of  extreme  and  repeated  cruelty  or 
,  iliabitual  drunkenness  for  the  space  of  two  years,"  which  the  stat- 
ute requires  to  authorize  a  divorce  for  that  kind  of  misconduct. 
But  it  is  insisted  that  the  decree  was  justified  by  the  eighth  section 
of  the  thirty-third  chapter  R.  S.  entitled  "Divorces,"  which  is  as 
follows  :  "In  addition  to  the  causes  hereinbefore  provided,  for 
divorces  from  the  bonds  of  matrimony,  courts  of  chancery  in  this 
State  shall  have  full  power  and  authority  to  hear  and  determine 
all  causes  for  a  divorce  not  provided  for  by  any  law  of  this  State." 
On  the  one  side  it  is  contended  that  this  gives  the  courts  an 
unlimited  discretion  to  grant  divorces  for  any  cause  which,  in 
their  judgment,  they  may  deem  sufficient  to  render  it  advisable, 
that  the  parties  should  be  separated  ;  Avhile  on  the  other,  it  is 
contended  that  "all  causes  for  a  divorce"  only  embrace  those 
causes  which  are  not  enumerated  in  the  statute,  and  which,  at  the 
common  or  canon  law,  where  held  sufficient  causes  for  a  divorce, 
as  the  consanguinity  of  the  parties,  or  in  cases  where  the  mar- 
riage was  prohibited  by  law.  Without  adopting  or  rejecting  this 
last  rule  of  construction  as  contended  for,  we  have  no  hesitation 
in  saying  that  the  law  does  not  confer  upon  the  courts  an  unlimi- 
ted discretion  to  grant  divorces  in  all  cases, "where  they  may  deem 
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it  expedient  or  advisable.  Where  the  offense  charged  is  of  a 
character  which  is  provided  for  in  the  statute  as  a  specific  cause 
for  a  divorce,  the  degree  of  the  offense  must  be  measured  by  the 
statute,  and  where  it  does  not  come  up  to  that  standard,  the  courts 
have  no  right  to  say  that  an  offense  of  the  same  character,  but 
less  in  degree,  shall  be  sufficient  to  dissolve  the  marriage  con- 
tract. Where  the  legislature  has  prescribed  one  measure  of  guilt 
as  necessary,  the  courts  cannot  say  that  a  less  shall  be  sufficient 
Here  has  been  unkind  treatment,  no  doubt,  but  not  to  that  extent 
prescribed  by  the  statute,  and  we  think  the  statements  of  the  bill, 
and  the  verdict  of  the  jury,  did  not  authorize  the  decree. 

An  objection  was  raised,  that  the  scire  facias  was  not  issued  to- 
the  proper  parties,  and  that  therefore  the  writ  of  error  should  be- 
dismissed.  The  fact  is  stated,  but  the  conclusion  drawn  does 
not  follow.  The  validity  of  the  writ  of  error  does  not  depend 
upon  the  scire  facias.  The  writ  of  error  is  directed  to  the  clerk 
of  the  court  below,  to  send  up  the  record  that  it  may  be- 
inspected  by  this  cotrt  ;  and  where  the  record  is  brought  up  by 
the  party  and  filed,  prouerly  certified,  in  the  first  instance,  the 
writ  of  error  is  unnecessary,  or  at  most  is  but  matter  of  form. 
The  filing  of  the  record  gives  the  court  jurisdiction  of  the  subject- 
matter,  and  the  scire  facias  is  to  the  parties  to  appear  and 
answer  the  assignment  of  errors  ;  and  if  that  is  informal  or 
insufficient,  an  alias  may  be  issued  to  the  proper  parties,  which, 
when  served,  gives  the  court  jurisdiction  of  the  persons  also,  or 
such  jurisdiction  may  be  acquired  by  the  voluntary  appearance  of 
parties  without  service.  Had  the  objection  been  urged  at  the 
proper  time,  an  alias  scire  facias  would  have  been  issued,  but 
they  have  appeared  and  answered  to  the  merits  of  the  writ,  and. 
it  becomes  our  duty  to  decide  the  suit  upon  the  merits. 

The  decree  of  the  circuit  court  must  be  reversed. 

Decree  reversed. 

(a)  De  La  Hay  r.  De  La  Hay,  21  111.  R.  255  ;  Vignos  r.  Vignos,  post  187.- 
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Margaret  Lane,  plaintiff  in  error,  t-.  Soulard  et   aL,  defend- 
ants in  error. 


ERROR  TO  ST.  CLAIR. 


A  married  Avoman  cannot,  except  by  express  enactment,  couvej'  her  fee- 
simple  title  to  real  estate. 

From  1845  to  1847  there  was  no  statute  in  this  State,  enabling  married 
women  without  the  State  to  convey  their  lands  lying  within  it. 

The  legislature  cannot  give  eftect  to  conveyances  'made  by  married 
women  out  of  this  State,  during  the  two  years  when  they  were  not 
authorized  to  make  such  conveyances. 


The  bill  alleges  that  Soulard  conveyed  certain  property  in  St. 
Louis  to  trustees,  to  hold  in  trust  for  appellant,  a  married 
woman,  provided  she  shall  pay  out  of  her  separate  estate,  the 
sum  of  $9,000,  payable  in  four  installments.  That  said  Soulard 
agreed  to  complete  the  improvements  then  in  progress,  by  the 
1st  October,  1846.  That  to  secure  the  payment  of  the  first 
installment  more  fully,  being  $2,000,  to  be  paid  1st  October, 
1846  ;  the  appellant  and  her  then  husband  executed  a  deed  of 
trust  to  a  part  of  the  defendants,  as  trustees  for  certain  lands 
in  Illinois,  owned  in  her  right,  which  authorized  the  sale  of  said 
lands,  on  the  failure  to  pay  said  first  installment ;  and  out  of  the 
proceeds  to  pay,  first,  the  cost,  and  then  the  sum  of  $2,000. 
That  upon  the  failure  to  pay  any  or  all  of  the  installments,  or 
the  interest  out  of  the  separate  estate  of  said  Margaret  B.  Lane, 
the  property  in  St.  Louis  should  be  sold  for  the  payment 
thereof. 

That  said  Soulard  failed  to  complete  said  improvements  in 
the  time  and  according  to  his  contract,  and  that  at  the  March 
term  of  the  St.  Louis  circuit  court  in  the  year  1851,  said 
Soulard  obtained  a  decree  for  the  sale  of  the  property  in  St. 
Louis,  under  Avhich  decree  said  property  was  sold  and  purchased 
by  said  Soulard  for  the  sum  of  $6,600;  that  said  first  install- 
ment foi-med  a  part  of  said  decree,  and  that  the  proceeds  of  said 
sale  ought  to  be  applied  to  the  discharge  of  said  installment ; 
that  she  was  a  married  woman  at  the  time  of  the  execution  of 
the  deed  of  trust  for  lands  in  Illinois  ;  that  the  consideration 
of  the  deed  of  trust  has  failed,  and  that  it  would  not  be  just  to 
allow  vSoulard  to  enforce  the  payment  and  still  hold  the  property 
in  St.  Louis.  The  bill  further  charges  that  her  land  has  been 
sold  for  taxes,  and  calls  upon  the  court  to  require  the  trustees  to 
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proceed  at  law  to  recover  said  property,  and  to  enjoin  the  sale 
until  the  title  is  settled.  The  answer  admits  the  contract  as 
set  out  by  appellant,  alleges  that  he  has  completed  his  contract, 
admits  the  proceedings  in  St.  Louis,  and  sets  up  the  decree  in 
St,  Louis  as  conclusive  as  to  the  amount  due — to  which  there 
is  a  replication. 

This  cause  was  heard  before  Underwood,  Judge,  at  August 
term,  1853,  of  the  St.  Clair  Circuit  Court. 

NiNiAN  and  EexjaiminEdw^ards,  for  plaintiff  in  error. 

J.  Gillespie  and  G.  Trumbull,  for  defendants  in  eiTor. 

Caton,  J.  Although  many  points  were  raised  and  ably 
argued  in  this  case,  we  shall  confine  ourselves  in  the  decision 
to  one  single  question,  which  is  unavoidably  decisive  of  the 
whole  case.  The  Revised  Statutes  repealed  all  former  laws  on 
the  subject  of  conveyances  of  real  estate,  and  authorized 
married  women  Avithin  this  State  to  convey  their  land  by 
joining  with  their  husbands  and  acknowledging  the  deeds  in  a 
specified  v/ay  ;  but  no  authority  was  given  for  married  women 
residing  out  of  this  State  to  convey  their  lands  lying  within  it. 
The  law  thus  continued  till  the  act  of  the  22d  of  February, 
1857,  which  authorizes  married  women  without  the  State  to 
convey  their  lands  lying  within  this  State. 

In  April,  1846,  Mrs.  Lane  with  her  husband,  executed  this 
deed  of  trust,  in  the  city  of  St.  Louis,  where  she  then  resided. 
The  deed  of  trust  conveys  the  premises  in  question  to  certain 
trustees,  to  secure  the  payment  of  certain  moneys  to  Soulard. 
The  question  is,  whether  this  was  a  valid  conveyance  of  the 
premises.  We  shall  not  stop  to  adduce  authorities  to  show, 
that  a  feme  covert  cannot,  except  she  be  au  thorized  by  an 
express  statute,  convey  her  fee-simple  title  to  real  estate  by  deed. 
She  is  incapable  of  doing  so  at  the  common  law,  and  hence 
there  can  be  no  law  for  it,  unless  it  be  by  statute.  Without  a 
statute,  she  is  incapable  of  conveying  by  deed  as  she  is  by  word 
of  mouth.  From  1845  to  1847,  there  was  no  statute  enabling 
married  women  without  the  State  to  convey  their 
lands  lying  within  it.  This  deed  having  been  made  without  the 
authority  of  law,  and  against  law,  was  simply  void  ;  as  void 
as  if  it  had  been  expressly  prohibited  by  a  positive  statute. 
The  second  section  of  the  law  of  1847,  provides  that  ^Jeme 
covert  not  residing  in  this  State,  being  above  the  age  of  eighteen 
years,  may  join  her  husband  in  the  execution  of  deeds,  &c.,  of 
lands  lying  within  this  State,    and    that    she  shall  thereby  be 
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fcarred  of  her  right  in  like  manner  as  if  she  was  sole,  and  the 
acknowledgment  of  such  deed  may  be  made  in  the  same  man- 
ner as  if  she  was  sole,  and  the  section  concludes :  "And  the 
provisions  of  this  section  shall  apply  to  deeds,  mortgages,  con- 
veyances, powers  of  attorney,  and  other  writings,  heretofore,  as 
well  as  those  which  may  hereafter  be  executed."  The  third  sec- 
tion provides  that  such  deeds,  &c.,  which  had  been  or  might 
thereafter  be  executed  without  the  State  and  within  the  United 
States,  and  acknowledged  or  proved  in  conformity  to  that 
statute,  should  be  admitted  to  record,  and  read  in  evidence 
without  further  proof.  Admitting  that  here  was  the  deliberate 
purpose  on  the  part  of  the  legislature,  to  give  effect  to  convey- 
ances made  by  married  women  out  of  the  State,  during  the  two 
years  when  they  were  not  authorized  to  make  such  convej^ances. 
and  the  question  arises.  Had  they  authority  to  make  such  deeds 
operative  ?  We  cannot  bring  our  minds  to  entertain  a  doubt 
that  the  legislature  had  no  such  authority.  Notwithstanding 
this  deed  of  trust,  Mrs.  Lane  was,  on  the  21st  of  February,  1847, 
as  much  the  absolute  owner  of  this  land  as  if  she  had  never 
made  such  a  deed. (a)  That  deed  aiiected  her  right  to  it  in  no 
way  whatever,  any  more  than  as  if  it  had  continued  a  blank 
piece  of  paper,  or  her  name  had  been  forged  to  it  by  another, 
instead  of  being  written  by  herself.  She  was  no  more  authorized 
by'  law  to  put  her  name  to  that  deed,  so  far  as  giving  it  efiect 
was  concerned,  than  a  stranger  had  to  write  it  for  her.  If  the 
legislature  could  give  effect  to  a  deed  thus  executed  against  the 
provisions  of  the  law,  then  they  could  make  a  deed  at  once  which 
would  convey  the  title.  If  they  could  by  force  of  the  law  make 
her  title  pass  where  none  had  passed  before,  then  it  is^the  law 
which  passes  the  title  and  not  the  deed.  It  is  the  act  of  the 
legislature  and  not  her  OAvn  act,  which  deprives  her  of  her  land. 
If,  on  the  21st  of  February,  she  was  the  absolute  owner  of  this 
land,  unaffected,  uninfluenced,  unprejudiced  by  any  thing  which  she 
had  previously  done  or  suffered,  and  on  the  23d  of  February,  she 
had  ceased  to  own  it,  by  whose  act  had  the  title  passed?  Not 
by  her  own  act,  certainly,  for  she  had  done  nothing  in  the  mean 
time  or  previously,  which  could  transfer  the  title.  How  then  had 
it  passsd  ?  By  the  act  of  the  legislature  alone.  She  had  not 
done  it,  for  she  could  not  in  any  way,  shape,  or  form,  pass  the 
title  ;  but  the  legislature  had  taken  her  land  from  her  and  given 
it  to  others.  This  they  are  expressly  prohibited  from  doing,  by 
the  constitution. 

In  support  of  the  constitutionality  of  this  law,  we  have  been 
referred  to  several  decisions  in  Pennsylvania,  and  in  some  other 

(a)  Higgins  v.  Crosby,  40  111.  B.  362  ;  Lundley  v.  Smith,  46    ib.  536. 
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States,  and  in  the  Supreme  court  of  the  United  States.  Nor  is 
this  the  first  time  that  our  attention  has  been  called  to  these 
cases.  Without,  at  the  present  time,  expressing  any  opinion 
upon  the  propriety  of  those  decisions,  it  is  sufficient  to  say,  that 
they  are  upon  cases  not  like  this  ;  but  to  sustain  this  law  we 
should  have  to  go  further  than  any  of  those  courts  have  gone, 
in  sustaining  legislative  control  over  titles  to  real  estate.  Indeed, 
the  protection  intended  to  be  secured  by  the  constitution  would 
be  quite  thrown  down,  and  they  would  be  left  to  dispose  of  the 
titles  of  individuals  as  they  please.  In  those  cases  the  law  had 
authorized  the  parties  to  convey,  but  the  conveyances  had  been 
imperfectly  executed  or  acknowledged,  and  the  curative  laws  had 
been  passed  to  remedy  such  defects,  and  to  confirm  contracts 
which  had  been  authorized  bylaw  to  be  made. (a)  Upon  this 
ground  all  those  decisions  were  made.  But  the  case  before  us  is 
quite  different.  Here,  the  law  authorized  no  such  contract  what- 
ever. In  each  of  those  cases  there  was  an  imperfect  or  defective 
execution  of  a  power.  Here  is  a  total  want  of  power.  There, 
there  was  a  capacity  to  act  and  an  attempt  made  to  exercise 
that  capacity.  Here  was  a  total  incapacity  to  act,  and 
whatever  was  attempted  to  be  done,  was  in  direct  violation 
of  the  law.(6)  Here,  the  party  had  attempted  to  do  nothing 
which  the  law  had  authorized  her  to  do.  Here,  there  was  no 
defect  to  remedy,  but  the  entire  act  was  void,  not  for  the  want  of 
form,  but  for  the  want  of  power ;  and  we  are  very  clearly  of 
opinion  that  the  legislature  could  not  give  effect  to  a  conveyance, 
which  the  law  prohibited  her  from  making,  and  thus  transfer  a 
title  by  the  mere  farce  of  a  legislative  act. 

The  decree  of  the  circuit  court  must  be  reversed,  and  a  decree 
entered  in  this  court,  enjoining  the  trustees  named  in  the  deed  of 
trust  from  proceeding  to  sell  under  that  deed. 

Decree  reversed. 

(a)  Russel  v.  Rumsey,  35  111.  R.  371-2  ;  Rose  et  al.  v.  Sauderson,  33  111. 
R.  250. 

(b)  Illinois  Grand  Trunk  R.  R.  Co.  v.  Cook,  Adm'r,  29  111.  R.  241. 
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OziAS  M.  Hatch  et  al.,  plaintiffs  in  error,  v.  John  B.  Wagner, 
defendant  in  error. 


ERROR  TO  PIKE. 


The  purchaser  at  a  sheriff's  sale,  upon  an  execution,  of  land  in  which 
the  defendant  in  execution  had  but  an  equitable  interest,  if  he  seeks 
to  recover  the  land,  should  show  that  the  defendant  in  execution,  at 
the  time  of  the  levy  and  sale,  had  such  an  equitable  title  as  could  have 
been  enforced  bj^  himself. 

The  bill  in  this  case  sets  forth  that  at  the  April  term  of  the 
Circuit  Court  of  Pike  county,  A.  D.  1846,  one  Cyrus  Knapp 
recovered  a  judgment  against  James  Holloway  for  $11.12^  and 
costs  of  suit ;  that  an  execution  issued  on  this  judgment  on  the 
21st  of  May,  1845,  directed  to  the  sheriff  of  Pike  county,  which 
was  returned  "  no  property  found;"  that  an  alias  execution  is- 
sued on  the  same  judgment  on  the  26th  of  June,  1846,  directed 
to  said  sheriff,  and  was  by  him  levied  within  the  lifetime  of  said 
execution  upon  the  southeast  quarter  of  section  twenty-six,  tOAvn- 
ship  six  south,  range  two  w^est  of  the  4th  principal  meridian  ; 
that  after  duly  advertising  the  land  the  said  plaintiff,  on  the  8th 
day  of  August,  1846,  offered  said  land  for  sale,  and  that  the 
complainants,  through  0.  M.  Hatch  (who  bought  for  the  benefit 
of  complainants),  became  the  purchaser  thereof  at  sheriff's  sale; 
that  after  the  expiration  of  fifteen  months  from  said  sale,  no 
redemption  having  been  made,  a  sheriff's  deed  was  taken  upon 
said  purchase  to  complainant,  Hatch,  Avho  holds  the  same  and  the 
title  thereby  derived  for  the  common  benefit  of  the  complainants  ; 
that  Orville  H.  Browning  was  the  patentee  of  said  land  from  the 
United  States  ;  but  at  the  time  of  said  judgment,  levy  and  sale 
against  the  said  Holloway,  he  was  in  possession  of  said  land  and 
residing  upon  the  same  under  the  contract  and  title  bond  for  the 
purchase  of  the  same  from  said  Browning  ;  that  said  title  bond  was 
conditioned  to  convey  the  said  land  to  Holloway  upon  the  full 
payment  of  $300  to  said  Browning ;  that  said  Holloway  contin- 
ued to  reside  upon  said  land  under  said  bond  until  his  death,  and 
had  made  and  continued  to  make  valuable  and  lasting  improvements 
thereon,  to  the  value  of  at  least  $400  ;  that  Holloway  had  made 
some  payments  on  said  title  bond  in  his  lifetime,  but  that  there 
was  due  on  said  bond,  at  his  death,  about  $250  ;  that  after  the 
death  of  said  Holloway,  the  widow  of  said  Holloway,  with  the 
money  of  said  James  Holloway,  made  a  further  payment  on  said 
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bond;  that  after  said  HoUoway's  death  the  defendant,  John  B. 
Wagner,  made  an  agreement  by  which  he  became  the  purchaser 
of  said  land  from  the  widow  and  heirs  at  law  of  said  Holloway, 
and  from  said  Browning  ;  that  he  completed  the  payments  due 
under  said  bond  from  said  Holloway,  and  took  fi'om  him  a  quit- 
claim deed  of  the  land  ;  that  said  Wagner,  by  said  purchase, 
claimed  to  have  succeeded  to  all  the  rights,  both  of  the  heirs  of 
Holloway  and  of  Browning,  in  said  land,  and  charges  that  he  is 
now  the  only  party  interested  therein  as  defendant. 

Bill  charges  that  under  complainants'  purchase  of  said  land 
they  became  entitled  to  Holloway's  interest  in  said  land,  and  that 
said  Wagner  purchased  subject  to  their  better  claim.  Complain- 
ants offer  to  bring  into  court  such  a  sum  of  money  as  said  Wag- 
ner may  have  paid  to  complete  the  payments  under  said  title 
bond,  to  be  paid  to  whomsoever  entitled,  &c. 

Bill  prays  for  answer  and  for  discovery  under  oath  of  the 
defendant,  particularly  as  to  the  amount  due  on  the  contract  with 
Browning,  and  the  amount  paid  by  him  thereon,  and  bill  concludes 
Avith  offering  to  pay  into  court  whatever  sum,  with  interest,  may 
have  been  paid  by  said  Wagner  in  completing  the  payments  upon 
said  bond  ;  and  they  also  offered  to  bring  into  court  any  further 
sum  the  court  may  deem  equitable  in  order  to  entitle  them  to 
the  benefit  of  their  said  purchase,  to  be  paid  to  such  person  as 
may  appear  to  be  entitled,  and  pray  for  a  conveyance  of  the  land 
to  them,  &c. 

To  the  bill  as  amended  a  general  demurrer  was  filed  at  the 
March  term  of  said  court,  1852,  and  sustained,  and  the  bill  of 
complainants  dismissed. 

Complainants  bring  a  writ  of  error  and  allege  that  the  court 
erred  in  sustaining  the  demurrer  to  the  amended  bill.  2d  :  The 
court  erred  in  dismissing  the  bill ;  the  court  erred  in  not  granting 
the  relief  prayed. 

The  cause  was  heard  before  0.  C.  Skes'NER,  Judge. 


M.  Hay,  for  plaintiffs  in  error. 


Browximg  &  BusiDsELL,  for  defendant  in  error. 

Caton,  J.  This  was  a  bill  in  the  nature  of  a  bill  for  a 
specific  performance  of  a  contract  for  the  sale  of  land,  and 
shows  that  Holloway  had  contracted  with  Browning  for  the 
purchase  of  the  premises  in  question  for  three  hundred  dollars  ; 
that  he  took  possession  and  made  improvements  thereon  ;  that 
judgments    were     obtained     against     Hollowav,  an     execution 
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issued  and  levied  on  the  land,  which  was  sold,  and  Hatch  became 
the  purchaser  for  himself  and  the  other  complainants  ;  that 
after  this,  Holloway  died,  leaving  the  widow  in  possession. 
The  bill  states,  that  during  Holloway 's  lifetime,  he  paid  Brown- 
ing considerable  amounts  of  money  upon  said  agreement  ;  and 
that  at  the  time  of  Holloway 's  death  there  was  due  to  Browning 
on  said  agreement  about  the  sum  of  two  hundred  and  fifty 
dollars,  as  near  as  the  complainants  can  ascertain.  The  bill 
then  shows,  that  the  widow  of  Holloway  made  payments  to 
Browning  out  of  funds  belonging  to  Holloway's  estate,  and 
that  subsequently  the  defendant  Wagner  made  an  agreement, 
by  which  he  became  the  purchaser  of  said  land  from  said 
Browning,  and  from  the  widow  and  heirs  of  Holloway ;  that 
he  computed  the  pajonents  on  said  land  under  said  agreement, 
and  took  from  Browning  a  quit-claim  deed  for  the  land.  The  bill 
prays  that  Wagner  may  convey  to  the  complainants,  and  they  offer 
to  pay  to  him  or  bring  into  court  whatever  sum  the  court  may 
direct,  and  for  general  relief. 

Admitting  that  the  purchaser  of  land  at  a  sheriff's  sale  upon 
an  execution,  in  which  the  defendant  in  the  execution  had  but  an 
equitable  interest,  succeeds  to  all  the  equitable  rights,  and  is 
entitled  to  all  the  equitable  remedies  to  which  the  debtor  was  enti- 
tled, I  still  think  that  the  demurrer  to  this  amended  bill  was  prop- 
erly sustained.  The  bill  should  show  that  at  the  time  of  the  levy 
and  sale,  the  debtor  had  such  an  equitable  title  as  could  have 
been  enforced  against  Browning.  No  subsequent  act  of  indul- 
gence or  favor  by  Browning  towards  the  debtor  or  his  represen- 
tatives, can  inure  to  the  benefit  of  the  purchaser  under  the  execu- 
tion. The  bill  should  show  a  positive  and  affirmative  right  in  the 
debtor  at  that  time,  to  enforce  the  contract  of  purchase  against 
Browning.  Most  manifestly  such  a  case  is  not  shown  by  this 
bill.  Had  Holloway,  at  the  time  of  this  sale,  filed  a  bill  against 
Browning  to  enforce  a  specific  performance  of  this  contract,  and 
had  stated  no  more  than  is  here  shown  to  have  then  existed,  we 
could  not  say  that  enough  was  shown  to  entitle  Holloway  to  com- 
pel Browning  to  convey  the  land  to  him.  The  bill  does  not  show 
Avhat  where  the  terms  of  the  contract  of  sale,  when  the  money 
was  to  be  paid,  or,  in  fact,  any  thing  about  it,  except  that  he  had 
agreed  to  purchase  the  land  for  three  hundred  dollars,  and  that 
at  the  time  there  were  two  hundred  and  fifty  dollars  due  Brown- 
ing upon  the  contract  ;  nor  does  the  bill  show  that  Holloway  had 
complied  with  the  terms  of  the  contract  on  his  part,  so  as  to  enti- 
tle him  to  a  specific  performance.  We  should  know  what  were 
the  terms  of  the  contract,  so  that  we  could  judge  whether  Hollo- 
way had  complied  on  his  part  or   not.     Indeed,  from  the  face  of 
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the  bill  the  inference  is,  that  Holloway  had  not  complied  with  his 
agreement,  for  it  states  there  were  at  that  time  due  to  Browning 
two  hundred  and  fifty  dollars.  How  long  this  had  been  due  and 
unpaid  is  not  shown,  nor  is  any  excuse  stated  why  Holloway  had 
not  paid  that  money  when  it  became  due.  Such  a  case  as  this,  if 
presented  by  Holloway  at  that  time  against  Browning,  would  not 
have  stood  the  test  of  legal  scrutiny  for  a  single  moment.  The 
purchasers  certainly  acquired  no  rights  which  did  not  then  exist 
in  Holloway  ;  and  they  should  show  in  their  bill  such  a  case  as 
would  have  entitled  him,  at  that  time,  to  recover.((3)  Admit- 
ting that  they  succeeded  to  all  his  rights,  as  they  then  existed, — 
and  it  cannot  be  pretended  that  they  acquired  any  more,  —  I  am 
of  opinion  that  this  bill  is  substantially  defective,  and  that  the 
demurrer  was  properly  sustained.  Other  objections  might  be 
urged  against  this  bill,  such  as  the  want  of  an  averment  of  notice 
to  Wagner  ;  but  I  do  not  think  it  necessary  to  discuss  them.  I 
think  the  decree  should  be  affirmed. 


Decree  affirmed. 


{n)  Curtis  v.  Root  etnl.,  20  111.  R.  523. 


Trusten  Polk,  plaintiff  in  error  v.  Sarah  A.  Hill  et  al.,  defend- 
ants in  error. 

ERROR  TO  ST.  CLAIR. 

The  statute  required  that  sales  of  laud  for  the  taxes  of  1843,  should  be 
made  on  the  second  Monday  succeeding  the  first  daj'  of  the  term  at 
which  the  judgment  was  rendered  ;  if  more  than  two  weeks  intervene 
between  the  commencement  of  the  term  and  the  sale,  it  is  illegal  and 
void. 

This  cause  was  heard  before  Underwood,  Judge, at  April  term, 
1850,  of  the  St.  Clair  Circuit  Court. 

G.  Trumbull,  for  plaintiff  in  error 

J,  &  D.  Gillespie,  for  defendants  in  error. 

Treat,  C.  J.  This  was  an  action  of  ejectment  brought  by 
Polk  against  Hill,  to  recover  the  possession  of  eighty  acres  of 
land  lying  in  St.    Clair  county.     On  the   trial,   the  plaintiff  de- 
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duced  title  from  the  United  States  ;  and  he  proved  that  no  taxes 
were  then  due  on  the  land,  and  that  the  defendant  was  in  posses- 
sion thereof  at  the  commencement  oi!  the  suit.  The  defendant 
read  in  evidence  a  judgment  rendered  at  the  May  term,  184-i,  of 
the  St.  Clair  circuit  court,  against  the  tract  in  question  and  other 
real  estate,  for  the  taxes  due  thereon  for  the  year  1843  ;  also  a 
precept  issued  on  the  judgment  ;  and  a  sherifPs  deed  for  twenty- 
five  acres  off  of  the  east  side  of  the  tract.  The  term  at  which  the 
judgment  was  entered  commenced  on  the  13th  of  May,  1844  ; 
and  the  sales  of  the  lands  commenced  on  the  3rd  of  June  there- 
after. On  this  evidence,  the  court  rendered  judgment  against  the 
defendant  for  the  premises  demanded,  except  the  twenty-five  acres 
included  in  the  sale  for  taxes. 

The  plaintiff  was  clearly  entitled  to  judgment  for  the  entire 
tract.  The  sale  for  taxes  was  illegal  and  void  as  against  him. 
The  statute  required  the  sales  to  commence  on  the  second  Monday 
succeeding  the  first  day  of  the  term  at  which  the  judgment  was 
rendered.  It  was  so  expressly  ruled  in  the  case  of  Hope  v.  Saw- 
yer, 14  111.  254. (a)  More  than  two  weeks  intervened  between 
the  commencement  of  the  term,  and  the  sales  of  the  lands.  The 
sales  should  have^commenced  on  the  2Tth  of  May,  instead  of  the 
3rd  of  June.     The  judgment  is  reversed,  and  the  cause  remanded. 

Judgment  reversed. 

(a)  See  notes  to  this  case. 


William  R.  Phelp.s  et  al.,  appellants,    v.    William   KellogCt, 

appellee. 

APPEAL  FROM  PEORIA. 

The  fact  that  a  party  has  made  proof  of  a  pre-emption  to  the  satisfac- 
tion of  the  land  officers  does  not  give  him  a  title  to  the  land,  until  he 
makes  an  entry  of  it,  and  pa5'S  for  it;  anj'  release  of  title  prior  to  entry 
and  payment  ceases  as  against  the  purchaser,  so  soon  as  the  entry  is 
made. 

But  where  a  party  covenants  in  a  deed,  that  if  at  any  time  thereafter 
he  shall  acquire  title,  that  such  title  shall  ennre  to  the  benelit  of  the 
srantee  in  the  deed,  it  is  binding  on  all  persons  deriving  title  through 
the  grantor  with  notice  of  the  deed. 

This  was  an  action  of  ejectment  brought  by  the  plaintiffs,  who 
were  plaintiffs  below,   to  recover  from   defendant  the  possession 


132  SPRINGFIELD. 


Phelps  et  al.  v.  Kellogg. 


o£  lot  No.  4,  in  block  No.  51,  in  Bigelow  &  Underhill's  ad- 
dition to  Peoria,  situate  on  a  part  o£  the  northeast  fractional 
quarter  of  section  9,  T.  8  N.  8  E.  of  the  fourth  principal  me- 
ridian. 

The  declaration  contained  two  counts.  The  first  claimed  the 
whole  lot ;  the  second  the  undivided  two-thirds  part  of  said  lot. 

The  defendants  plead  not  guilty.  The  parties  agreed  to 
submit  the  case  to  the  court  without  the  intervention  of  a 
jury.  The  court,  after  hearing  the  evidence  and  allegations  of 
the  parties,  found  the  defendant  not  guilty.  The  plaintiffs 
moved  the  court  for  a  new  trial,  for  the  reason  that  the  finding  of 
the  court  Avas  against  law  and  evidence,  which  motion  was  over- 
ruled, and  judgment  rendered  in  favor  of  defendant  and  against 
the  plaintiffs  for  costs,  to  which  finding  of  the  court  and  the 
overruling  of  said  motion  for  a  new  trial,  the  plaintiffs  then  and 
there  excepted. 

The  plaintiffs,  to  maintain  the  issue  on  their  part,  proved  that 
on,  before,  and  after  the  5th  day  of  April,  A.  D.  1832,  John 
L.  Bogardus  was  a  settler  and  housekeeper  on  the  southeast 
fractional  quarter  of  section  nine  in  township  eight  north,  range 
eight  east  of  the  fourth  principal  meridian,  of  which  the  lot  in 
controversy  is  a  part ;  that  as  such  settler  and  housekeeper  he 
was  entitled  to  a  pre-emption  right  to  said  fractional  quarter  sec- 
tion under  the  act  of  Congress,  approved  April  5th,  1832,  entit- 
led, An  Act  supplementary  to  the  several  laws  for  the  sale  of  the 
Public  Lands  ;  that  this  right  to  a  pre-emption  was  in  due  form 
of  law  proved  on  the  fourth  day  of  August,  A.  D.  1832  ;  that  a 
certificate  of  pre-emption  was,  in  due  form  of  law,  issued  to  the 
said  John  L.  Bogardus  on  the  fourth  day  of  August,  1832,  upon 
his  filing  his  said  proofs  of  a  right  to  a  pre-emption,  which  said 
certificate  is  as  follows,  to  wit : 

"  Land  Office,  Quincy,  Illinois,  January  4th,  1833. 
I  hereby  certify  that  on  the  4th  day  of  August,  1832,  John  L. 
Bogardus,  of  Peoria,  filed  in  this  office  evidence  of  his  right  of 
pre-emption  to  the  southeast  fractional  quarter  of  section  nine, 
township  eight  north,  'range  eight  east  of  the  fourth  principal 
meridian,  under  the  Act  of  Congress  of  April  5th,  1832. 

fcsAMUEL  Alexander,  Register." 

That  on  the  5th  day  of  August,  A.  D.  1834,  the  said  John 
L.  Bogardus  made  to  Isaac  Underbill  a  deed  ;  (this  deed  is  the 
same  deed  considered  by  the  supreme  court  in  the  case  of 
Ballance  v.  Frisby  et  a/:,  2  Gilm.  141,  and  in  the  case  of  Frink 
et  al.,  V.  Darst,  14  111,  R.  304),  which  deed  was  duly  acknowl- 
edged and  recorded  in  the  office  of  the  recorder  of  Peoria  county 
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on  the  13tb  day  of  August,  1834  ;  that  said  Isaac  Underbill,  at 
the  time  of  the  execution  of  said  deed,  paid  the  full  amount  of 
the  purchase-money  therein  specified ;  that  on  the  13th  day  of 
July,  A.  D.  1832,  the  said  John  L.  Bogardus  made,  executed, 
and  delivered  to  Lewis  Bigelow  and  Samuel  C.  McClurc  a  deed, 
as  follows,  to-wit: — 

"Know  all  men  by  these  presents,  that  I,  John  L.  Bogardus, 
of  Peoria,  in  the  county  of  Peoria,  and  State  of  Illinois,  in  con- 
sideration of  five  thousand  dollars  to  me  paid  by  Lewis  Bigelow 
and  Samuel  C.  McClure,  of  said  Peoria,  the  receipt  whereof  is 
hereby  acknowledged,  do  hereby  bargain,  grant,  sell,  and  convey 
unto  the  said  Bigelow  and  McClure,  their  heirs  and  assigns  for- 
ever, two  undivided  third  parts  of  all  my  right,  title,  and  inter- 
est in  and  unto  the  southeast  fractional  quarter  of  section  nine, 
in  township  eight  north,  range  eight  east,  in  the  military  tract, 
in  said  Illinois,  together  with  two-thirds  part  of  the  ferry  estab- 
lished over  the  Illinois  River  at  Peoria,  at  the  outlet  of  Lake 
Peoria,  w^ith  the  boats,  scows,  and  other  crafts  belonging  to  said 
ferry,  and  all  the  implements  and  apparatus  thereunto  belonging, 
to  have  and  to  hold  the  same  to  the  said  Bigelow  and  McClure, 
their  heirs  and  assigns  forever,  wdth  all  the  privileges  and  appur- 
tenances thereunto  belonging ;  and  I  do  hereby  covenant  with 
the  said  Bigelow  and  McClure,  that  if  at  any  time  hereafter  I 
shall  acquire  any  further  or  additional  title  to  the  said  land,  the 
same  shall  inure  to  them  in  proportion  to  their  interest  hereby 
conveyed  to  them.  In  witness  whereof,  I,  the  said  John  L. 
Bogardus,  have  hereunto  set  my  hand  and  seal  this  thirteenth  day 
of  July,  A.  D.  1832.  John  L.  Bogardus  [seal]."  Which  said 
deed  was  duly  proved  and  recorded  in  the  recorder's  ofiice  of 
Peoria  county  on  the  8th  day  of  August,  A.  D.  1832. 

That  on  the  15th  day  of  November,  1837,  the  said  John  L. 
Bogardus,  under  his  said  pre-emption  right,  entered  and  pur- 
chased said  land  of  the  United  States  at  their  land-office  in 
Qaincy,  Illinois,  and  received  a  certificate  of  purchase  therefor, 
as  follows,  to-wit : — 

"  Land-Office,  Quincy,  Illinois,  loth  November,  1837. 
It  is  hereby  certified  that  John  L.  Bogardus,  of  New  York, 
did  this  day  enter  or  purchase  the  southeast  fractional  quarter  of 
section  No.  9,  in  township  No.  8  north,  of  range  No.  8  east,  of 
the  fourth  principal  meridian,  containing  23,-|i^o  acres,  as  appears 
of  record  in  this  office.  Samuel  Leech,  Register." 

That  the  purchase-money  for  the  entry  and  purchase  of  said 
land  was   furnished  by  said   Underbill,  and  said  purchase  made 
ILL.  R.    VOL.  XV.  10 
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with  his  money.  That  on  the  5th  day  o£  January,  A.  D.  1838, 
the  land  in  question,  before  described,  was,  in  due  form  of  law, 
patented  to  the  said  John  L.  Bogardus,  under  his  pre-emption 
and  certificate  as  aforesaid. 

The  said  plaintiffs  showed  a  regular  chain  of  title  to  said  lot 
through  mesne  conveyances  from  said  Bigelow  and  McClure, 
and  Underbill,  as  will  fully  appear  by  the  bill  of  exceptions. 
But  no  question  arising  on  any  of  the  deeds,  the  chain  of  title  is 
here  omitted. 

It  was  further  proved  by  the  plaintiffs,  that  immediately  after 
the  said  fractional  quarter  was  laid  out  into  town  lots  by  said 
Bigelow  and  Underbill,  and  they  exercised  acts  of  ownership 
over  the  said  fractional  quarter  section  by  actually  occupying 
portions  of  the  same,  and  by  offering  the  said  lots  for  sale  at 
public  auction,  and  selling  many  of  them  to  various  persons,  who 
went  into  possession  under  such  sales  and  purchases,  and  have 
notoriously  continued  such  possession  and  occupation  ever  since  ; 
that  said  plaintiffs  and  those  under  whom  they  claim  title  as 
aforesaid,  have  been  in  possession  of  said  lot  (until  the  entry  of 
the  defendant  thereon  on  the  day  mentioned  in  the  declaration) 
more  than  ten  years  last  past,  and  have  paid  all  taxes  which  have 
ever  been  assessed  on  said  lot,  and  that  such  possession  has  been 
public  and  notorious,  and  well  known  to  the  defendant  ;  that  the 
said  defendant  was  in  the  possession  of  said  premises  on  the  day 
of  the  service  of  the  declaration  in  this  suit,  claiming  to  hold  the 
same  adversely  to  the  said  plaintiffs. 

On  the  part  of:  the  defendant,  ;ind  for  the  purpose  of  his 
defense,  it  was  proved  that  the  said  John  L.  Bogardus  died  on 
the  2d  day  of  June,  1838  ;  that  previous  to  his  death  he  made  a 
will,  which  will  Avas  duly  proved  and  recorded  on  the  7th  day  of 
July,  A.  D.  1838  ;  that  Mary  Ann  Bogardus,  wife  of  said  John 
L.  Bogardus,  was  duly  appointed  executrix  in  said  will,  with 
full  power  to  sell  and  convey  the  real  estate  of  the  said  John  L. 
Bogardus  ;  that  she  was  duly  qualified  as  such  executrix  under 
the  laws  of  the  State  of  Illinois ;  and  afterwards,  to-wit,  on  the 
25th  day  of  September,  A.  D.  1815,  as  such  executrix,  by  her 
deed  of  that  date,  conveyed  the  said  fractional  quarter  section  of 
land  to  Seth  L.  Cole. 

This  was  all  the  evidence  in  the  cause.  The  court  decided 
that  the  plaintiffs  had  not  shown  a  good  title  to  said  lot,  and 
that  the' said  deed  to  Seth  L.  Cole  showed  a  clear  outstanding 
title. 

The  plaintiffs  assign  the  following  errors  :  1.  General  error, 
that  the  court  erred  in  rendering  judgment  for  the  defendant. 
2.  In  overrulino;  motion  for  new  trial. 
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This  cause  was  heard  before  Peters,  Judge,  at  November 
term,  1853.  of  the  Peoria  Circuit  Court. 

E.  N.  Powell,  and  N.  H.  Purple,  for  appellants. 

C.  Ballance,  for  appellee. 

Treat,  C.  J.  First.  This  court  held  in  the  case  of  Frink  v. 
Darst,  14  111.  304,  that  the  deed  from  Bogardus  to  Underbill 
only  transferred  the  interest  that  Bogardus  then  had  in  the 
land  ;  and  that  it  did  not  operate  to  pass  the  title  subsequently 
acquired  by  him.  Being  a  mere  quit-claim  deed  without  cove- 
nants, it  could  not,  on  the  principles  of  the  common  law,  operate 
by  way  of  estoppel  to  conclude  Bogardus  from  asserting  the 
after  acquired  title.  As  it  did  not  purport  to  convey  an  estate 
in  fee-simple  absolute,  the  title  afterwards  obtained  by  Bogar- 
dus could  not,  under  the  provisions  of  our  statute,  inure  to  the 
iuse  and  benefit  of  Underbill.  That  decision  was  the  result  of 
matui'e  consideration  ;  and  it  expressly  determined  this  to  be 
the  legal  operation  and  effect  of  the  deed.  It  was,  however, 
made  upon  the  naked  instrument,  and  without  reference  to  a 
state  of  facts  disclosed  in  this  record.  It  now  appears,  that 
prior  to  the  date  of  the  deed,  Bogardus  had  established  a  right 
of  pre-emption  to  the  land  ;  and  that  subsequent  to  the  execu- 
tion of  the  deed,  he  entered  the  land  under  this  pre-emption  right 
with  funds  furnished  by  Underbill,  and  obtained  the  legal  title 
from  the  United  States.  The  question  therefore  arises,  whether 
these  additional  circumstances  change  the  legal  aspect  of  the 
case. 

The  fact  that  Bogardus  made  proof  of  a  pre-emption  to  the 
satisfaction  of  the  land  officers,  gave  him  no  title  to  the  land. 
It  merely  established  a  right  in  him  to  enter  the  land  at  the 
minimum  price.  He  had  to  make  the  entry  and  pay  the  pur- 
chase-money, before  he  could  obtain  any  title  whatever.  Until 
that  was  clone,  the  title  remained  exclusively  in  the  United 
States.  At  the  date  of  the  deed,  the  government  had  not  parted 
with  the  title.  Bogardus  had,  therefore,  no  title  to  release,  and 
Underbill  acquired  none  under  the  deed.  As  between  the 
parties.  Underbill  succeeded  to  the  possessory  rights  of  Bo- 
gardus. By  the  force  of  our  laws,  he  became  entitled  to  the 
possession  of  the  land,  and  might  recover  the  possession  from 
Bogardus  by  action  of  ejectment.  He  could  also  retain  the  pos- 
session against  third  persons,  so  long  as  the  land  continued  to 
be  the  property  of  the  United  States.  But  these  possessory 
rights  wholly  ceased  on  the  entry  of   the   land.     They  could  not 
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be  enforced  against  those  deducing  title  from  the  United  States. 
Bogardus  acquired  the  complete  legal  title  by  the  entry,  and 
he  could  then  compel  Underbill  to  surrender  the  possession. 
He  could  maintain  ejectment  against  Underbill,  because  the 
latter  could  neither  show  title  in  himself,  nor  an  outstanding- 
title  in  a  third  person. 

The  fact  that  the  land  was  entered  with  the  money  of  Under- 
bill, does  not  affect  the  Cjuestion  of  title  in  this  case.  This  is 
an  action  at  law,  and  the  legal  title  must  prevail.  The  court 
cannot  inquire  into  the  equities  of  the  parties.  They  must  be 
ascertained  and  adjusted  in  another  forum.  Where  land  is 
purchased  in  the  name  of  one  person  with  the  funds  of  another, 
the  legal  estate  is  vested  in  the  former.  The  latter  acquires 
only  an  equitable  estate,  and  be  must  resort  to  a  court  of  equity 
to  enforce  it  against  the  legal  title.  He  cannot  assert  it  in  an 
action  of  ejectment.  It  may  perhaps  be,  that  a  trust  resulted! 
in  favor  of  Underbill  by  the  payment  of  the  purchase  money. 
If  so,  he  and  those  claiming  under  him  must  seek  relief  in  a 
court  of  equity.  It  is  only  in  equity  that  it  can  be  enforced  against 
the  legal  estate.  The  trust  results  from  the  payment  of 
the  money,  and  not  because  of  the  prior  conveyance.  The  deed 
only  professed  to  release  the  present  interest  of  Bogardus  in  the- 
land,  and  as  he  had  not  at  the  time  either  the  legal  or  the  equitable 
estate,  Bogardus  had,  at  most,  only  the  right  to  purchase  the 
land  within  a  specified  time  at  a  certain  price,  and  a  license 
to  occupy  the  same  until  the  termination  of  that  right.  Whether 
this  right  of  pre-emption  was  assignable,  so  as  to  authorize  Un- 
derbill to  enter  the  land,  is  a  question  which  does  not  arise.  Tha 
land  was  not  entered  in  his  name,  nor  in  that  of  the  represent- 
ative or  assignee  of  Bogardus.  The  entry  was  made  in  the 
name  of  Bogardus,  and  the  title  passed  from  the  United  States 
to  him.  He  had  not  previously  done  any  act,  which  operated  to 
transfer  the  title  through  him  to  Underbill.  He  Avas  not 
estopped  by  the  deed  from  asserting  title  against  Underbill,  for 
it  contained  no  covenants,  express  or  implied.  He  did  not 
undertake  to  convey  an  estate  in  fee,  and  therefore  the  after- 
acquired  title  did  not  inure  to  the  benefit  of  Underbill. 

In  no  point  of  view,  can  Underbill  and  those  claiming 
through  him  assert  title  under  this  deed.  The  cases  cited  on 
the  argument  do  not  maintain  a  different  doctrine.  Delauney 
V.  Burnett,  4  Gil.  454,  is  clearly  distinguishable  from  this  case. 
In  that  case,  the  entry  was  made  in  the  name  of  "the  legal 
representatives  of  R.  P.  Guyard  ;"  and  the  court  decided  that 
the  title  vested  in  the  grantee  of  Guyard.  The  question  was  to 
whom  the  grant  was   made ;  in  other  words,  who  was   the  legal 
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representative  of  the  pre-emptor — tlie  heir  or  grantee.  If  this 
land  had  been  entered  in  the  name  of  the  legal  representative  or 
■assignee  of  Bogardus,  that  case  might  be  applicable.  It  might 
•then  be  inferred  from  all  the  circumstances  of  the  case,  that  the 
purchase  was  made  by  Underbill,  and  that  the  government 
designed  to  make  the  grant  to  him.  The  (jrrand  Gulf  Railroad 
V.  Bryan,  8  S.  &  M.  234,  and  Montgomery  v.  Sandusky,  9  Mis- 
souri, 714,  have  no  bearing  upon  the  present  case.  In  them, 
confirmations  had  been  made  to  the  legal  representative  of  the 
original  claimants  of  the  land  ;  and  it  was  held  that  the  title 
passed  to  the  grantees  of  those  claimants.  The  cases  of  Stod- 
dard V.  Chambers,  2  How.  U.  S.  284,  and  Marsh  v.  Brooks,  14 
ih.  513,  are  to  the  same  effect. (a) 

Second.  "  The  deed  from  Bogardus  to  Bigelow  and  McClure 
clearly  operates  to  pass  the  after  acquired  title  to  two-thirds  of 
the  land.  It  contains  this  provision :  "I  do  hereby  convenant 
with  the  said  Bigelow  and  McClure,  that  if  at  any  time  hereafter 
I  shall  acquire  any  further  or  additional  title  to  the  said  lot  of 
Jand,  the  same  shall  inure  to  them  in  proportion  to  the  interest 
hereby  conveyed  to  them."  This  is  an  express  covenant  that  any 
title  which  the  grantor  shall  afterwards  receive,  shall  inure  to 
and  be  vested  in  the  grantees.  It  is  a  covenant  running  with 
the  land,  and  binding  on  all  persons  deriving  title  through  the 
grantor,  with  notice  of  the  deed.  It  concludes  them  from  setting 
up  title  against  the  grantees  and  their  assigns.  It  was  manifestly 
the  intention  of  the  parties,  that  the  title  when  abtained  from  the 
■government  should  pass  to  the  grantees.  This  is  apparent  from 
.the  circumstances  of  the  case.     Bogardus  at  the  time  was  not 

■  the  owner  of  the  land,  but  he  expected  to  acquire  the  legal  estate 

under  a  pre-emption  right.     He  sold  two-thirds  of  the  tract  to 

.Bigelow  and  McClure  for  the  consideration  of  $5,000,  and   in- 

:serted  this  covenant    in  the  deed    for  the     express  purpose  of 

transferring  to  them  the  after  acquired  title.  The  parties  con- 
tracted with  direct  reference  to  such  a  state  of  case  as  has  tran- 
■•  spired.  This  deed  was  recorded  long  before  the  executrix  of 
iBogardus  made  the  conveyance  to  Cole.  The  latter  and  those 
claiming  under  him,  had  therefore  full  notice  of  the  deed  and  the 

■  covenant  in  question,  and  are  bound  thereby. 

The  court  erred  in  finding  the  issue  on  the  second  count  in 
favor  of  the  defendant.  On  the  evidence,  the  plaintifls  were 
(entitled  to  recover  two. thirds  of  the  premises  demanded. 

The  judgment  is  reversed,  and  the  cause  remanded. 

Judgment  reversed. 

4n)  Post  573  and  Hogan  v.  Page,  3  Wal.  R.  60-!i. 
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Hiram  Kimball  for  the  use  of  Phineas  Kimball,  Jr.,  plaintiflT 
in  error,  v.  Melzar  Couchman,  defendant  in  error. 

ERROR  TO  HANCOCK. 

"Where  a  sheriff,  charged  with  an  execution,  takes  from  the  defendants 
personal  property,  and  for  the  security  of  its  delivery,  also  takes  audi- 
tors' warrants  and  county  orders,  to  be  refunded  it^tlie  execution  is 
satisfied  or  otherwise  legally  disposed  of,  the  sheriff  cannot  afterwards 
levy  upon  the  warrants  and  orders,  in  violation  of  his  agreement. («) 

This  cause  was  heard  at  the  March  term,  1853,  of  the  Han- 
cock Circuit  Court,  0.  C.  Skinner,  Judge,  presiding. 

For  statement,  see  opinion  of  the  Court. 

Warren  and  Edmonds,  for  plaintiff. 

Broavning  and  Bushnell,  for  defendant. 

Caton,  J.  This  declaration  is  upon  an  agreement,  by  which 
the  defendant  acknowledged  to  have  received  from  the  plaintiff 
$92  in  auditors'  warrants,  and  $1-19.11  in  county  orders,  to  be 
held  as  part  security  for  the  delivery  of  certain  personal  prop- 
erty, levied  upon  by  virtue  of  an  execution,  which  he  held  as 
sheriff,  against  the  plaintiff;  and  the  defendant  agreed,  that  he 
would  refund  to  the  plaintiff  the  said  warrants  and  orders,  pro- 
vided the  plaintiff  would  either  satisfy  the  amount  of  the  exe- 
cution and  costs,  "or  otherwise  legally  dispose  of  the  same." 
The  declaration  then  avers,  that  afterwards  the  plaintiff  filed  his 
bill  in  chancery,  and  obtained  an  injunction  restraining  the  col- 
lection of  the  said  execution,  which  injunction  was  served  upon 
the  defendant  before  the  return  day  thereof  ;  and  that  afterwards, 
such  proceedings  were  had  in  that  suit  in  chancery,  that  said 
injunction  was  made  perpetual,  of  which  the  defendant  then  and 
there  had  due  notice.  The  declaration  then  avers  a  demand  of 
the  defendant  to  refund  the  warrants  and  orders,  which  he  re- 
fused to  do. 

To  this  declaration  the  defendant  pleaded  that  he  had,  after 
he  received  the  warrants  and  orders  as  aforesaid,  levied  the 
said  execution  upon  them,  by  order  of  the  attorney  of  the 
plaintiffs  in  the  execution  ;  and  that  he  had  paid  them  over  to 
the  said  plaintiff  at  par,  in  part  satisfaction  of  the  said  execu- 
tion. 

(a)  Hood  V.  Moore,  4  Gil.  R.  107;  Trumbull  i\  Nicholson,  37  111.  R.  148. 
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To  this  plea  there  was  a  demurrer,  which  was  ov'erruled, 
and  judgment  entered  against  the  plaintiff  for  costs.  The 
decision  upon  this  demurrer,  presents  the  only  question  in  the 
case. 

We  discover  nothing  either  illegal  or  immoral  in  this  contract. 
The  inference  is,  although  it  is  not  expressly  stated,  that  after  the 
sheriff  had  levied  the  execution  upon-  the  plaintiff's  property  that 
he  wished  to  retain  possession  of:  it,  and  for  that  purpose  gave 
security  to  the  sheriff,  as  we  should  presume,  such  as  the  law 
authorized  and  required  him  to  take  in  such  a  case,  and  as  collat- 
eral to  this  security,  he  placed  in  the  hands  of  the  sheriff  the  war- 
rants and  orders, under  the  agreement  stated.  It  may  be  that  the 
sheriff  had  no  right  to  demand  this  additional  security,  but  having 
exacted  and  taken  it,  he  certainly  cannot  be  justified  in  retaining 
or  converting  it,  in  violation  of  the  agreement.  Indeed,  if  the 
sheriff  had  seen  fit  to  allow  the  plaintiff  to  retain  the  possession  of 
the  property  without  any  forthcoming  bond,  as  the  statute  requires, 
but  solely  upon  the  pledge  of  these  securities,  we  do  not  think  he 
could  repudiate  the  contract  as  illegal,  and  appropriate  the  securi- 
ties in  violation  of  the  agreement. 

The  question  then  arises,  did  he  so  appropriate  them  ?  Of 
this  we  think  there  can  be  no  doubt.  He  agreed  to  re-deliver  the 
warrants  and  orders  to  the  plaintiff,  in  case  the  plaintiff  should 
pay,  "or  otherwise  legally  dispose  of  the  execution."  During 
the  lifetime  of  the  execution,  the  plaintiff"  obtained  an  injunction, 
restraining  the  collection  thereof ;  which  injunction  was  subse- 
quently made  perpetual.  This  was  undoubtedly  a  legal  disposi- 
tion of  the  execution.  By  this  it  was  as  effectually  disposed  of, 
as  if  it  had  been  paid  in  full  ;  or  as  if  the  plaintiff  in  exe- 
cution had  ordered  it  to  be  returned  satisfied.  It  was  not  and 
cannot  be  denied,  that  this  was  a  complete  fulfilment  of  the  con- 
dition of  the  agreement.  The  plaintiff  was  undoubtedly  bound 
to  dispose  of  the  execution  in  some  legal  mode,  so  as  to  re- 
lieve the  sheriff  from  the  duty  of  collecting  the  money  upon 
it,  before  the  return  day.  This  he  did  by  obtaining  the  injunc- 
tion. More  he  could  not  reasonably  be  required  to  do,  during 
that  time.  This  relieved  the  sheriff  from  all  obligation  to 
proceed  to  sell  the  property  levied  upon,  or  otherwise  collect  the 
amount  due  upon  the  execution.  Whether  the  sheriff  paid  the 
warrants  and  orders  over  to  the  plaintiff  in  the  execution,  before 
or  after  the  injunction  was  granted,  the  pleadings  do  not  show, 
nor  is  it  material.  If  he  chose  to  anticipate  the  action  of  the 
court  upon  the  application  for  the  injunction,  by  delivering  over 
the  securities  in  his  hands,  betook  the  risk  of  the  present  plaintiff 
complying  with  the    condition    of   the    contract,    within  the  time 
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allowed  him  for  so  doing.  We  are  of  opinion,  that  the  plea 
shows  no  sufficient  reason  wh}-  the  defendant  shall  not  respond  in 
damages  for  the  violation  of  his  agreement,  in  not  refunding  the 
warrants  and  orders,  according  to  its  terms  ;  and  this  without 
adverting  to  the  question  argued  at  the  bar,  as  to  the 
right  of  the  sheriff  to  levy  the  execution  upon  these  secu- 
rities. 

The  judgment  of  the  circuit  court  must  be  reversed,  and  the 


cause  remanded. 


Jads'inent  reversed. 


Benjamin  Gieson,  plaintiff    in    error,    v.    Uri   Manly  et  al.., 
defendants  in  error. 

ERROR  TO  MENARD. 

In  ejectment,  if  the  party  allows  the  year  to  elapse  without  getting  a 
judgment  vacated  in  the  circuit  court,  and  runs  his  chance  of  getting  it 
reversed  in  this  court,  and  fails,  the  judgment  becomes  conclusive,  and 
iie  has  no  remedy. 

Where  an  appeal  is  taken  or  writ  of  error  prosecuted,  the  statute  still 
gives  the  circuit  court  power  to  vacate  the  judgment  within  the 
year.('0 

Tins    cause    was  heard    before   Woodson,    Judge,    at   May 

term,  1853,  of  the  Menard  Circuit  Court. 

The  facts  of  the  case  will  be  found  in  the  opinion  of  the 
Court. 

T.  L.  Harris,  for  plaintiff  in  error. 

W.  Herndon,  for  defendants  in  error. 

Caton,  J.  This  was  an  action  of  ejectment,  and  on  the  first 
day  of  April,  1852,  a  second  trial  was  had  in  the  circuit  court, 
which  resulted  in  a  judgment  in  favor  of  the  defendant  below. 
That  judgment  was  brought  to  this  court  and  affirmed.  After 
the  decision  of  this  court,  and  on  the  twenty-fourth  of  May, 
1853,  the  plaintiffs  below  moved  the  court  to  reinstate  the  case 
on  the  docket,  and  to  vacate  the  judgment  and  grant  a  new 
trial,  which  motion  the  court  sustained  ;  and  the  only  question 
presented  is,  whether  the  court    had  the  right  to  grant  a  new 

(fl)  Rees?).  City  of  Chicago,  40  111.  R.  108. 
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trial  after  the  expiration  of  the  year  from  the    time   when   the 
judgment  Avas  rendered. 

The  thirtieth  section  of  our  ejectment  hiw  reads  as  follows  : 
"The  court  in  which  guch  judgment  shall  be  rendered,  at  any 
time  within  one  year  thereafter,  upon  the  application  of  ihe 
party  against  whom  the  same  was  rendered,  his  heirs  or 
assigns,  and  upon  the  payment  of  all  costs  and  damages 
recovered  thereby,  shall  vacate  such  judgment  and  grant  a  new 
trial  in  such  cause  ;  and  the  court,  upon  subsequent  application 
made  within  one  year  after  the  rendering  of  the  second  judg- 
ment in  said  cause,  if  satisfied  that  justice  will  thereby  be  pro- 
moted, and  the  rights  of  the  parties  more  satisfactorily  ascer- 
tained and  established,  may  vacate  the  judgment  and  grant 
another  new  trial ;  but  no  more  than  two  new  trials  shall  be  grant- 
ed under  this  section."  Without  this  statute  the  circuit  court 
could  not  grant  a  new  trial  after  the  term  at  which  the  judg- 
ment Avas  rendered.  During  the  continuance  of  the  term  the 
judgment  is  under  the  control  of  the  court,  but  after  the  term, 
it  becomes  conclusive,  so  far  as  the  jurisdiction  of  that  court  is 
concerned.  In  view  of  the  fact,  however,  that  by  our  statute 
judgments  in  ejectment  are  made  conclusive,  as  between  the 
parties  to  the  suit  and  their  privies  upon  the  title  to  the  premises, 
authority  was  conferred  upon  the  circuit  court  to  vacate  judg- 
ments in  ejectment,  and  grant  new  trials  upon  certain  terms  at 
any  time  within  one  year  after  judgments  are  rendered.  The 
first  new  trial  is  given  to  the  losing  party  as  matter  of  right, 
upon  the  payment  of  costs  and  damages,  if  applied  for  within 
that  time  ;  and  the  court  may,  in  its  discretion,  grant  a  second 
new  trial  within  the  year  after  the  second  judgment.  Upon 
this  statute  alone  does  the  power  of  the  circuit  courts  depend 
for  granting  new  trials  after  the  close  of  the  term  at  which  the 
•judgment  is  rendered,  and  when  exercised,  it  must  be  done  in 
pursuance  of  the  statute,  and  not  otherwise.  The  statute  has 
made  no  provision  for  excluding  from  the  computation  the 
time  during  which  the  case  was  pending  in  the  court  for  review, 
and  if  the  statute  does  not  exclude  it,  the  court  has  no  power  to 
do  so,  notwithstanding  an  appeal  may  be  taken  or  writ  of  error 
prosecuted ;  the  statute  still  gives  the  circuit  court  the  power  to 
vacate  the  judgment  within  the  year.  For  that  purpose  the 
cause  still  remains  before  the  circuit  court.  If  the  party  will 
allow  the  year  to  elapse  without  getting  the  judgment  vacated 
in  the  circuit  court,  he  must  run  his  chance  of  getting  it 
reversed  in  this  court ;  and  if  he  fails  here,  the  judgment  becomes 
conclusive,  and  he  has  no  remedy.  The  order  of  the  circuit 
court,  vacating  the  judgment  and  granting  a  new  trial,  must  be 
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reversed,  and  the  judgment  whicli  was  entered  on  the  first  of 
April,  1852,  must  stand  as  the  judgment  of  the  court,  and  the 
cause  remanded  to  the  circuit  court,  with  directions  to  execute 
the  same. 

Juds^inent  reversed. 


The  People,  on  the  relation  of  Wesley  H.  Manier,  plain- 
tiffs in  error,  v.  Miluar  Couchman  et  al.,  defendants  in 
error. 

ERROR  TO   HANCOCK. 

If  the  law  providing  for  township  organization  should  be  repealed,  it 
must  be  done  by  pursuing  the  same  course  and  adopting  the  same 
guarantees  to  protect  the  rights  of  all,  which  were  required  to  be  ob- 
served in  the  adoption  of  the  system. 

This  proceeding  was  heard  before  0.  C.  Skinner,  Judge,  at 
October  term,  1853,  of   the  Hancock  Circuit  Court. 

This  was  a  proceeding  by  quo  ivarranto  against  the  defend- 
ants, as  county  judge  and  associate  justice  of  Hancock  county. 

Hancock  adopted  township  organization  under  the  law  of 
1849,  by  a  vote  Avhich  is  admitted  in  the  record  to  have  been 
legal.  Under  the  new  township  organization  law  of  1851  a 
new  vote  was  taken. 

In  1853  a  special  law  was  passed,  authorizing  Hancock^ 
county  to  take  another  vote  as  to  the  adoption  of  township 
organization.  The  vote  was  taken,  and  resulted  in  a  majority 
for  its  adoption. 

The  defendants  herein  have  disregarded  this  vote,  and  are 
acting  as  county  judge  and  associate  justice,  performing  the 
duties  of  supervisors  in  relation  to  county  business. 

These  facts  appear  by  the  pleadings  upon  a  demurrer,  to 
which  the   case  comes  to  this  court. 

The  question  for  decision  is,  whether  the  county  has  adopted 
township  organization  or  not. 

Williams  &  Lawrence,  and  Blackwell  and  Beckwith, 
for  the  relator. 
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Wheat  &  Grover,  and  Warren  k   Edmunds,    for   respon- 
dents. 

Caton,  J.  The  sixth  section  of  the  seventh  article  of  the 
constitution  provides,  that  "  The  general  assembly  shall  pro- 
vide by  a  general  law  for  a  township  organization,  under  which 
any  county  may  organize  whenever  a  majority  of  the  voters  of 
such  county,  at  any  general  election,  shall  so  determine."  At  the' 
first  session  of  the  legislature,  after  the  adoption  of  the  consti- 
tution, in  obedience  to  this  provision,  a  general  law  was  passed 
providing  for  township  organization,  to  be  voted  upon  in  the 
several  counties,  at  the  ensuing  general  election.  At  that  elec- 
tion the  county  of  Hancock  adopted  the  law  by  the  requisite  and 
constitutional  vote,  and  organized  accordingly.  At  the  next 
session  of  the  legislature  this  law  Avas  amended,  or  rather  a  sub- 
stitute for  it  was  adopted,  by  the  fourth  and  fifth  sections  of  the 
twenty-fifth  article  of  which  it  was  provided,  that  upon  the  peti- 
tion of  fifty  legal  voters  of  any  county  which  had  adopted  town- 
ship organization,  an  election  should  be  held  at  the  next  annual 
town  meeting,  for  or  against  township  organization  ;  and  if  it 
should  appear  that  a  majority  of  all  the  voters  voting  at  such 
election  voted  against  such  township  organization,  then  the  county 
so  voting  should  cease  to  act  under  such  organization.  Under 
this  law  an  election  was  held  in  Hancock  county,  at  which 
election,  we  shall  assume,  a  majority  of  the  voters  voted  against 
township  organization,  although  to  arrive  at  this  conclusion,  it 
would  become  necessary  to  sustain  the  objections  to  the  re- 
turns of  two  towns  in  the  county,  by  which  their  votes  were 
excluded  in  the  canvass.  With  the  view  we  take  of  this  case, 
that  becomes  immaterial.  We  do  not  think  the  legislature  had 
the  power  to  allow  a  county  to  abolish  township  organization, 
where  it  had  been  adopted  in  the  constitutional  mode,  in  a 
way  less  solemn,  or  with  different  formalities  or  safeguards  to 
secure  the  most  deliberate  action  of  the  people,  than  the  con- 
stitution required  should  be  observed  in  its  adoption.  This,  we 
are  aware,  is  a  grave  question,  and  it  is  certainly  a  new  one, 
so  far  as  our  observation  has  extended,  and  it  never  could 
arise  except  under  a  constitution  like  ours,  which  requires  a 
^vote  of  the  people  to  give  the  law  vitality  in  the  particular 
'  county.  Such  constitutional  provisions  are  of  modern  inven- 
tion, still  it  is  the  duty  of  the  courts  to  see  that  the  rights 
to  the  people  intended  to  be  secured  by  them,  shall  not  be  frit- 
tered away.  The  question  is  not  here  presented,  whether  the 
legislature  had  a  right  to  change  the  details  of  the  law,  as  ex- 
perience might  suggest  or  demonstrate  to  be  necessary,  but  it 
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is  "whether  the  legislature  had  a  right  to  abrogate  the  system 
altogether,  after  it  had  been  adopted  by  the  constitutional  vote. 
The  former  they  may  have  the  right  to  do,  for  that  seems  to  be 
contemplated  by  the  language  of  the  constitution  ;  for  it  pro- 
vides, that  after  a  county  has  voted  for  township  organization, 
"  the  affairs  of  said  county  may  be  transacted  in  such  manner 
as  the  general  assembly  may  provide."  It  is  manifest  that  this 
provision,  to  be  made  for  the  transaction  of  county  affairs,  shall 
be  under  the  township  system,  for  the  provision  has  express 
reference  to  that  system,  which  was  by  the  constitution  secured 
to  those  counties,  a  majority  of  whose  voters  should  adopt  it. 
It  would  be  trifling  with  the  constitution  to  say,  that  while  it 
commanded  the  legislature  to  provide  a  system  of  township 
government,  and  secured  the  right  to  the  people  to  adopt  it  by 
their  vote,  it  was  at  the  same  time  left  to  the  legislature  to 
nullify  and  abrogate,  the  whole,  and  thus  at  their  mere  pleasure 
take  away  those  rights  which  the  constitution  had  guaranteed 
to  the  counties,  and  for  the  enjoyment  of  which  they  were  com- 
manded to  provide.  Can  it  be  said  that  they  were  commanded 
to  obey  the  laAv  and  do  the  act,  and  then  were  permitted  to 
turn  round  and  destroy  it  ?  Such  would  not  be  a  sensible  or 
a  reasonable  construction  of  the  constitution.  If  ris-hts  are 
secured  by  the  constitution,  they  cannot  be  destroyed  by  the 
legislature,  although  they  may  have  authority  to  regulate  them, 
or  prescribe  the  mode  of  their  exercise.  This,  to  my  mind,  is 
exceedingly  clear.  If  the  legislature  cannot  take  away  this 
right  of  township  organization  or  township  government  them- 
selves, by  a  direct  act,  they  cannot  authorize  others  to  take  it 
from  them.  By  allowing  the  right  to  be  taken  away  by  a  dif- 
ferent and  less  guarded  vote  than  that  by  which  it  was  adopted, 
is  in  effect  like  allowing  others  to  take  it  from  them.  The  con- 
stitution provides  that  township  organization  may  be  adopted  by 
a  majority  of  the  voters  of  a  county  at  a  general  election,  but 
at  none  other.  There  was  an  object  in  requiring  this  vote  to  be 
taken  at  a  general  election,  and  that  object  undoubtedly  was, 
to  obtain  the  fullest  and  fairest  expression  possible  of  all  the 
voters  of  the  county.  While  it  might  be  reasonably  supposed 
that  all  the  voters  would  attend  a  general  election,  when  the 
officers  of  the  State  and  Federal  Government  are  to  be  elected, 
no  such  general  attendance  may  be  expected  at  a  special  elec- 
tion, where  the  interests  at  stake  are  generally  less  momentous  ; 
and  hence,  if  the  subject  were  allowed  to  be  acted  upon  at  a 
special  election,  the  system  might  be  adopted  by  less  than  a 
majority  of  all  the  voters  of  the  county.  If  it  was  deemed 
necessary  to  protect  the  interests    and  wishes  of   the  majority  in 
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the  township  sj'stem,  that  it  should  be  voted  upon  at  a  general 
election,  it  is  equally  important  and  essential  to  the  rights  of:  the 
majority  that  when  they  have  thus  adepted  the  system,  it  shall  not 
be  taken  from  them  except  by  a  vote  at  a  general  election,  when 
all  may  be  presumed  to  attend.  Although  the  constitution  makes 
no  express  provision  for  the  abandonment  of  the  system  when 
once  adopted  according  to  its  provisions,  w^e  are  not  prepared  to 
say  that  it  may  not  reasonably  be  construed  to  allow  the  legisla- 
ture to  provide  for  its  abrogation ;  but  if  they  do  so  it  must  be 
done  by  pursuing  the  same  course  and  adopting  the  same  guaran- 
tees to  protect  the  rights  of  all  which  the  constitution  requires  to 
be  observed  in  the  adoption  of  the  system,  that  is  to  say,  it  must 
be  done  at  a  general  election  and  by  a  majority  of  the  voters. 
Such  was  not  the  case  here.  The  system  was  abrogated  in  Han- 
cock county,  not  at  any  general  election,  but  only  at  their  town 
meetings,  when  there  was  not  even  a  county  officer  to  be  elected  ; 
and  when  even  the  law  provided  no  judge  or  clerks  to  hold  the 
election  and  make  the  proper  returns.  This  is  a  fatal  objection 
to  the  whole  proceeding,  and  to  that  portion  of  the  law  under 
which  it  was  had.  This  conclusion  supersedes  the  necessity  of 
inquiring  into  the  regularity  of  the  returns  which  were  made,  or 
into  the  legality  or  the  results  of  the  election,  which  was  held 
under  the  special  law  of  1843.  We  are  of  opinion  that  the 
township  system  never  was  legally  abrogated  in  Hancock  county 
after  its  first  adoption  under  the  law  of  1849,  and  that  the  peo- 
ple were  entitled  to  judgment. 

The  judgment  of  the  circuit  court  must  be  reversed,  and  the 
cause  remanded. 

Juds:ment  reversed. 


Mary    Jane  Ste-\vartson,  appellant,  t?.  William  Stewartson, 

appellee. 

APPEAL  FROM  SHELBY. 

Where  lands  are  lield  by  the  wife,  who  applies  for  a  divorce,  the 
court  may,  upon  decreeino;  alimony,  direct  that  such  lands  be  divided 
between  the  parties,  and  that  they  execute  to  each  other  conveyances 
to  perfect  such  decree.  («) 

(ff)  Von  Glahni\  Von  Glahn,  4G  111.  R.  13G. 
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Unless  this  court  can  see  that  manifest  injustice  has  been  done,  it 
will  not  disturb  the  decree  of  the  court  below  upon  a  question  of  ali- 
niony.(n;) 

This  cause  Avas  heard  before  Emerson,  Judge,  at  May  term, 
1853,  of  the  Shelby  Circuit  Court. 

Mary  Jane  Stewartson,  the  appellant,  was  married  to  William 
Stewartson,  the  appellee,  in  the  year  1848,  and  had  at  her  mar- 
riage $320  and  upwards,  which  afterwards  came  to  the  use  of  the 
appellee  and  Avas  appropriated  by  him. 

That  shortly  after  the  marriage,  appellee,with  $50  of  appellant's 
money,  entered,  in  the  name  of  the  appellant,  a  forty- acre  tract 
of  land. 

Afterwards,  in  April,  1850,  appellee  abandoned  appellant, 
and  has  always  since  refused  to  return  to  or  live  with  her. 

The  appellant  was  left  in  possession  of  the  dwelling-house  of 
appellee  and  some  few  articles  of  personal  property,  of  which 
she  sold  a  part  and  out  of  the  proceeds  entered  in  her  own  name 
another  forty-acre  tract  of  land,  unimproved,  but  contiguous  to 
appellee's  farm. 

In  May,  1852,  and  more  than  two  years  after  the  abandon- 
ment, appellant  filed  her  bill  for  divorce,  and  at  the  November 
term,  1852,  obtained  a  decree  of  divorce  and  an  allowance  of 
$50  alimony  yearly.  The  proceedings  were  had  in  Shelby  circuit 
court. 

It  was  admitted  on  the  trial  that  appellee's  farm  consisted  of  165 
acres  of  land  (exclusive  of  the  land  entered  in  appellant's  name) 
of  which  farm  120  acres  were  in  cultivation  and  worth  a  yearly 
rent  of  $1  per  acre,  and  also  that  the  appellee  had  personal 
effects  to  the  amount  of  $200  and  upwards.  The  question  as  to 
the  title  to  the  two  tracts  of  land  entered  in  the  name  of  appel- 
lant was  left  by  the  court  to  future  adjustment ;  and  also  any 
proper  modification  of  alimony. 

The  parties  agreed  that  the  foregoing  be  considered  the  evi- 
dence, and  a  cross-bill  supposed  to  befiledby  the  appellee  against 
the  appellant  for  the  conveyance  of  the  two  tracts  of  land  en- 
tered in  the  name  of  appellant  by  the  appellee,  and  in  the  modi- 
fication of  alimony.  Upon  which  issue  shall  be  supposed  to  be 
joined,  etc. 

At  the  May  term,  1853,  the  agreed  case  (substantially  the 
foregoing)  was  submitted  to  the  Judge  of  the  Shelby  circuit 
court,  without  the  introduction  of  any  other  evidence  than  the 
agreed  case,  which  is  in  writing  and  made  a  part  of  this  record. 
And  the  court,  after  having  examined  the  said  agreed  case, 
ordered  and  decreed  that  the  appellant  convey  to  the  appellee  all 
her  right,  title  and  interest  in  the   tract  of  land   last   entered  in 

{n)  Joliff  i\  Joliff,  33  111.  R.  528,  and  cases  cited. 
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her  name,  and  the  amount  of  alimony  heretofore  allowed  her,  be 
reduced  from  $50  per  annum  to  $30  per  annum,  and  that  the 
appellee  pay  the  cost. 

From  which  decree  appellant  appeals  to  this  court. 

A,  Lincoln  and  S.  W.  Moulton,  for  appellant. 

A,  Thornton,  for  appellee. 

Caton,  J.  At  the  time  of  the  marriage  of  the  parties,  the 
complainant  had  320  dollars  in  money,  which  came  to  the  hands 
of  the  complainant ;  w^ith  fifty  dollars  of  which  he  entered  a  forty 
acre  tract  of  land  in  the  name  of  the  complainant.  The  balance 
he  appropriated  to  his  own  use'.  When  the  defendant  abandoned 
the  complainant,  he  left  her  in  possession  of  his  dwelling,  and 
some  personal  property,  a  part  of  which  she  sold,  and  with  the 
proceeds  purchased  another  forty  acre  tract  of  land  in  her  own 
name.  The  rents  of  the  defendant's  real  estate  are  about  $120 
per  annum,  being  one  dollar  per  acre  for  the  improved  part,  and 
he  has  personal  property  of  the  value  of  200  dollars.  After  the 
divorce  was  decreed,  the  question  of  alimony  came  on  to  be  con- 
sidered, and  also  the  rights  of  the  parties  as  to  the  disposition  of 
the  land  standing  in  the  name  of  the  complainant ;  the  above 
"facts  being  considered  as  upon  a  cross-bill.  The  court  decreed 
that  the  complainant  should  convey  to  the  defendant  the  premi- 
ses last  above  mentioned,  and  should  retain  the  first,  and  that 
the  defendant  should  pay  to  her  thirty  dollars  per  annum,  as  ali- 
mony, to  secure  which  a  lien  was  created  upon  the  forty  acres  of 
land  which  she  Avas  decreed  to  convey  to  him.  From  this  decree 
the  complainant  has  appealed  to  this  court. 

We  are  not  disposed  to  disturb  the  decision  of  the  circuit  court. 
There  can  be  no  question  as  to  the  propriety  of  that  portion  of 
the  decree  which  directs  the  complainant  to  convey  to  the  defend- 
ant the  forty  acres  Avhich  she  entered  with  the  proceeds  of  prop- 
erty which  she  had  sold,  belonging  to  him.  It  was  bought  with 
his  money,  and  there  can  be  no  doubt  he  had  the  right  to  claim 
it  as  his  own.  While  there  was  an  undoubted  propriety  in  alloAV- 
ing  her  to  retain  the  forty  acres  which  he  had  entered  in  her  name, 
Avith  money  which  she  had  brought  to  him  at  the  marriage  :  it  is 
worthy  of  consideration  upon  the  question  of  alimony,  that  that 
forty  acre  tract  had  all  been  improved  by  him,  and  constituted  a 
part  of  his  farm,  and  by  those  improvements  its  value  must  have 
been  enhanced,  and  rendered  immediately  available  and  product- 
ive for  her  support.  What  is  the  present  value  of  that  lot  does 
not  appear ;  but  if    it    is  worth  as   much   rent    per    acre  as  the 
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balance  of  the  farm, — and  there  is  nothing  in  the  case  to  show 
that  it  is  not, — it  will  produce  an  annual  income  of  forty  dollars. 
In  addition  to  this,  the  court  allowed  her  thirty  dollars  per  year, 
thus  securing  her  an  annual  income  of  seventy  dollars  ;  while  his 
income,  after  deducting  the  thirty  dollars,  will  be  but  ninety  dol- 
lars per  annum.  With  this  we  cannot  say  that  injustice  was  done 
her,  but,  on  the  other  hand,  think  she  receives  a  liberal  allow- 
ance, considering  the  circumstances  of  the  defendant.  Before 
we  should  feel  justified  in  disturbing  a  decree  of  this  kind,  we 
ought  to  be  able  to  say  that  manifest  injustice  has  been  done. 
The  conduct  of  the  parties  may  very  properly  be  taken  into  con- 
sideration, upon  the  question  of  alimony.  That  is  not  before  us 
as  it  was  presented  to  the  circuit  court  upon  the  hearing  of  the 
case  for  the  divorce,  so  that,  to  that  extent  at  least,  the  circuit 
court  had  more  facilities  for  judging  of  the  respective  merits  of 
the  parties  than  we  have.  In  cases  where  the  circumstances  may 
justify  a  divorce  under  our  statute,  there  may  be  widely  different 
degrees  of  merit-on  the  one  side,  and  censure  on  the  other,  which 
should  very  properly  be  considered  in  determining  the  question 
of  alimony,  quite  independent  of  the  pecuniary  circumstances 
of  the  parties.  Hence  the  decision  of  the  circuit  court  is  entitled 
to  every  reasonable  intendment  in  its  favor. (a)  But  if  we  look 
alone  at  the  pecuniary  circumstances  of  the  parties,  as  mani- 
fested by  the  facts  stated  in  this  record,  we  are  well  satisfied 
that  the  court  below  was  sufiiciently  liberal  towards  the  complain- 
ant. 

We  must  afiirm  the  decree  of  the  circuit  court. 

Decree  affirmed. 

(a)  Where  lands  are  set  aside  as  alhnony,  third  parties  have  notice  of 
it.    Bhie  V.  Bkie,  38  IlL  R.  10. 


Jane  C.  Kennedy  et  aL,  appellants,  v.  Henry  Nortiiup  et  a!. 

appellees. 


APPEAL  FROM  ADAMS. 


It  is  tlie  riglit  and  duty  of  a  court  of  equity  to  determine  from  the 
circumstances  of  the  case,  as  bearing  upon  the  rigiits  of  parties, 
"whetlier  it  will  assume  jurisdiction  in  cases  of  fraud,  or  not  ;  and  the 
court  will  interfere  upon  a  proper  case  presented  to  set  aside  a  title 
fraudulently  obtained. 
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The    words    "subsequent  purchasers"  in    the  recording  act,  mean   sul)- 
sequent  jmrchasers  from  the  heir,  as  well  as  from  the  original  grantor. 

This  cause  was  heard  before  0.  C.  Skinner,  Judge,  at  Octo- 
ber term,  1853,  of  the  Adams  Circuit  Court. 

On  the  9th  day  of  May,  1853,  Jane  C.  and  Sarah  Kennedy 
filed  their  bill  in  the  Adams  circuit  court  in  chancery,  against 
Robert  Weiant,  Lovinia  Otto,  Charles  Otto,  Caroline  Troxell, 
William  H.  Troxell,  Sabina  Otto,  Henry  Northup,  Eli  Ebert,  and 
A.  B.  Wheeler,  all  of  whom  are  non-residents  except  Ebert  and 
Wheeler,  and  also  filed  affidavit  of  such  non-residence.  Sum- 
mons was  duly  issued,  and  notice  given  at  the  October  term,  1853. 
Said  bill  was  taken  as  confessed,  as  to  all  of  said  defendants 
except  said  Northup,  Ebert,  and  Wheeler,  who  appeared  by  their 
counsel  and  filed  their  demurrer  to  the  complainant's  bill,  and 
the  complainants  joined  in  demurrer,  and  upon  the  hearing  the 
court  sustained  the  said  demurrer,  and  dismissed  said  bill  abso- 
lutely as  to  said  Northup,  Ebert,  and  Wheeler,  which  disposed 
of  the  whole  case.  No  relief  being  sought  as  to  the  other 
defendants. 

The  bill  states  that  on  the  24th  of  March,  1818,  the  south- 
east quarter  of  section  one,  T.  2  S.  R.  7  W.  of  the  fourth  prin- 
cipal meridian,  in  Illinois,  was  granted  by  the  United  States  to 
one  Peter  Weiant,  by  letters  patent  of  that  date,  and  that  the 
title  thereof  in  fee  thereby  became  vested  in  the  said  Peter 
Weiant  ;  that  afterwards  and  while  said  Peter  Weiant  was 
seized  in  fee  of  said  premises,  and  on  the  19th  day  of  June, 
A.  D.  1818,  said  Weiant  by  his  deed  of  that  date,  for  a  valua- 
ble consideration,  conveyed  said  premises  to  one  Robert  D. 
Stewart,  in  fee,  which  deed  was  recorded  in  Adams  county 
on  the  26th  day  of  December,  1850  ;  that  while  said  Robert  D. 
Stewart  was  seized  in  fee  of  said  premises,  and  on  first  day  of 
June,  1820,  said  Stewart  and  his  wife,  by  their  deed  of  that 
date,  for  a  valuable  consideration,  conveyed  said  premises  in  fee 
to  one  William  M.  Kennedy,  which  was  on  the  23d  day  of  May, 
1821,  duly  recorded  in  the  recorder's  office  of  Pike  county, 
Illinois. 

The  said  deed  from  said  Stewart  to  Kennedy,  recorded  as 
aforesaid,  recites  that  ''whereas  James  Monroe,  President  of 
the  United  States  of  America,  did,  by  his  patent  under  the  seal 
of  the  general  land-office,  signed  with  his  name  at  the  city 
of  Washington,  on  the"  24th  day  of  March,  1818,  "granted 
unto  Peter  Weiant,  late  a  private  in  Biddle's  company  of 
artillery,  a  certain  tract  of  land,  containing  one  hundred  and 
sixty  acres,  being  the  southeast  quarter  of  section  one,  of   town- 
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ship  two  south,  range  seven  west,  in  the  tract  appropriated  by 
acts  of  Congress,  granting  lands  to  the  late  army  of  the  United 
States,  passed  on  and  since  the  6th  day  of  May,  1812"  —  "and 
whereas  the  said  Peter  Weiant  did,  by  his  transfer,  written  on 
the  back  of  said  patent,  transfer,  set  over,  bargain,  and  sell  the 
said  patent  with  all  the  lafnd  therein  contained  and  granted,  in 
as  full  and  ample  a  manner  as  the  same  was  granted  unto 
him,  to  Robert  D.  Stewart,  first  party  to  these  presents,  and  to 
his  heirs  and  assignees  forever"  —  "which  transfer  is  dated  on 
the  19th  day  of  June,  1818"  —  "and  acknowledged  on  the  same 
day"  —  "reference  thereto  being  had,  will  more  fully  appear" 
—  "and  charges  that  the  same  was  notice  to  subsequent  pur- 
chasers and  creditors,  that  said  Weiant  had  conveyed  said 
premises  to  said  Stewart,  and  that  said  Kennedy  claimed  the 
same  by  conveyances  from  said  Peter  Weiant,  and  that  by 
proper  inquiry  the  fact  aforesaid  would  have  been  ascertained  ; 
that  said  William  M.  Kennedy  died  on  the  25th  day  of  Sept. 
1839,  intestate,  seized  in  fee  of  said  premises  ;  that  said  prem- 
ises descended  to  the  comjolainants,  the  children  and  only  heirs 
at  law  of  said  Wm.  M.  Kennedy  ;  that  up  to  the  20th  Novem- 
ber, 1850,  except  as  stated  in  said  bill,  said  premises  had  been 
vacant  ;  that  the  taxes  levied  on  said  premises  had  been  paid 
by  said  Wm.  M.  Kennedy  during  his  lifetime,  and  by  the  com- 
plainants since  his  death,  through  Messrs.  Moore,  Morton  & 
Co.,  of  Quincy,  Illinois,  their  agents;  that  on  the  olst  day  of 
May,  1850,  a  paper  dated  31st  January,  1850,  purporting  to  be 
a  deed  of  grant,  conveyance,  confirmation,  and  release,  of  all  the 
right,  title,  interest,  and  estate,  of  whatever  kind  and  nature  of 
said  defendants,  Weiant,  Ottos,  and  Troxells,  in  and  to  said  prem- 
ises, to  said  Henry  Northup,  to  hold,  "for  the  same  estate  and 
in  the  same  manner  as  we  Robert,  Caroline,  Lovinia,  and 
Sabina,  only  children  and  heirs  at  law  of  Peter  Weiant  deceased, 
had  and  held  the  same,"  for  the  pretended  consideration 
of  $80,  was  recorded  in  the  recorder's  ofiice  of  Adams  county, 
Illinois  ;  that  on  the  20th  November,  1850,  a  certain  other  paper 
purporting  to  be  a  deed  from  said  Northup  by  his  attorney,  H.  L. 
Northup,  who  resides  in  Adams  county,  Illinois,  to  said 
Ebert,  for  said  premise^,  was  recorded  in  the  recorder's  ofiice  of 
said  county  of  Adams. 

On  the  19th  day  of  February,  1852,  a  pretended  deed  from 
said  Ebert  to  said  Wheeler,  for  the  south  half  of  said  prem- 
ises, was  recorded  in  the  recorder's  office  of  said  county  of 
Adams,  dated  21st  June,  1852,  long  after  the  said  deed  from  the 
said  Peter  Weiant  to  said  Stewart  was  recorded.  Said  Ebert  is 
in  possession  of  the  north,  and   said  Wheeler  of  the  south  half  of 
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said  premises,  and  claims  to  hold  the  same  under  said  pre- 
tended deeds,  from  said  Robert  Weiant  et  als.  to  Northup, 
Northup  to  Ebert,  and  Ebert  to  Wheeler,  as  innocent  pur- 
chasers, for  a  valuable  consideration  without  notice  of  oratrixes' 
title,  and  adversely  to  your  oratrixes.  Charges  that  Ebert  and 
Wheeler  are  not  innocent  purchasers ;  that  they  had  notice  of 
and  well  knew  that  said  premises  were  owned  by  your  oratrixes 
in  fee,  by  deed  from  said  Peter  Weiant  to  Stewart,  and  Stew- 
art to  Kennedy,  and  by  descent  to  them  ;  that  they  had  nego- 
tiated with  your  oratrixes'  guardian,  and  also  said  agents  for 
the  purchase  thereof,  and  by  whom  they  were  informed  of  your 
oratrixes'  title,  and  that  their  said  pretended  purchase  and  claim 
is  fraudulent  and  void  as  to  your  oratrixes.  Charge  that  said 
R.  Weiant,  Ottos,  and  Troxell,  never  had  any  right,  title  or 
interest  in  said  premises,  and  that  said  Northup  obtained  no 
title  thereto  by  said  pretended  deed  from  them.  Death  and 
heirship  of  Peter  Weiant  not  known,  but  charges  that  if  dead 
he  did  not  die  seized  of  said  premises,  and  Avhoever  his  heirs 
are,  they  never  had  any  interest  in  said  premises,  and  could 
convey  no  interest  therein  to  any  third  person  ;  that  said  pre- 
tended deed  as  to  such  heirs,  does  not  purport  to  convey  title,  but 
to  be  a  simple  deed  of  release,  and  a  purchaser  and  those  under 
him  are  bound  to  take  notice  of  all  equities  or  titles,  equitable 
or  legal,  and  are  not  protected  against ;  that  said  deeds  to 
said  Northup,  Ebert,  and  Wheeler,  are  a  cloud  on  the  title  of 
your  oratrixes,  and  are  fraudulent,  prayer  that  they  may  be 
set  aside  ;  that  said  Ebert,  knowing  your  oratrixes'  title,  fraudu- 
lently procured  Northup  to  find  Peter  Weiant,  if  living,  and  if 
dead,  his  heirs,  and  get  a  deed  of  said  premises  to  himself,  and 
have  it  recorded  before  your  oratrixes'  said  deed  from  Peter 
W^eiant  to  Stewart  should  be  recorded,  thereb}'-  to  defeat  your 
oratrixes'  title ;  that  Northup  did,  in  pursuance  thereof,  procure 
said  deed  from  R.  Weiant  et  als.  to  himself,  and  made  said 
deed  to  said  Ebert,  and  charge  both  deeds  to  be  fraudulent  and 
void  as  to  your  oratrixes.  Said  Northup  knowing  your  ora- 
trixes' title  aforesaid,  fraudulently  combined  with  Ebert  to  pro- 
cure, and  with  said  R.  Weiant  and  others  to  make,  said  deed 
to  Northup,  well  knowing  that  they  had  no  interest  in  said 
premises,  and  spread  the  same  of  record  with  the  fraudulent 
purpose  of  defeating  your  oratrixes'  said  title,  each  of  them 
knowing  of  said  unrecorded  deed  of  said  P.  Weiant  to  Stewart, 
and  your  oratrixes'  claim  under  the  same.  Charges  knowledge 
by  R.  Weiant  and  others,  grantors,  and  Northup,  grantee  of  the 
said  deed  from  P.  Weiant  to  Stewart,  and  fraudulent  combina- 
tions, and   making  deed  to   Northup  to    defeat  the  same ;  that 
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said  premises  during  all  the  year  1850,  was  worth  six  hundred 
dollars ;  that  said  Ebert  for  years  prior  to  1850  had  had  actual 
possession  of  a  part  of  said  premises  by  inclosure  thereof,  and 
constructive  possession  of  the  balance  by  cutting  wood,  poles,  &c., 
and  keeping  others  off,  claiming  under  your  oratrixes,  and  that 
his  possession  was  as  their  agent  and  tenant,  and  was  notice  of 
their  title  thereto  ;  that  said  Northup,  Ebert,  and  Wheeler,  had 
notice  of  your  oratrixes'  title,  and  are  not  innocent  purchasers  for 
a  valuable  consideration  without  notice. 

Prayer,  that  said  deeds  to  Northup,  Eber,  and  Wheeler  be  set 
aside  for  fraud,  also  for  general  relief, 

Oct.  31,  1853.  Demurrer  of  Northup,  Ebert,  and  Wheeler, 
filed  by  Williams  and  Lawrence,  solicitors.  Joinder  by  complain- 
ants' solicitors.     Decree  pro  corifisso  as  to  the  others. 

Nov.  1,  1853.  Demurrer  sustained,  and  bill  dismissed  abso- 
lutely as  to  Northup,  Ebert,  and  Wheeler.  Judgments  for  costs 
and  award  of  execution.  Complainants  prayed  an  appeal, 
which  was  allowed,  and  appeal  bond  filed.  And  the  appellants 
assigned  for  error :  That  the  court  erred  in  sustaining  the  de- 
murrer to  the  complainant's  bill,  and  dismissing  said  bill  and 
rendering  a  decree  against  the  complainants  for  costs  ;  that 
the  court  erred  in  sustaining  said  demurrer  of  said  Northup, 
Ebert,  and  Wheeler,  and  dismissing  said  complainants'  bill  ab- 
solutely ;  that  the  court  erred  in  dismissing  said  bill  of  com- 
plaint absolutely,  when  it  should  have  been  done,  if  at  all,  without 
prejudice. 

Warren  and  Edmunds,  for  appellants. 

Williams  and  Lawrence,  for  appellees. 

Caton,  J.  The  first  question  which  properly  arises  in  this 
case,  is  that  of  jurisdiction.  The  bill  is  filed  for  the  purpose  of 
setting  aside  certain  deeds  held  by  the  defendants  which  it  is 
alleged  were  fraudulently  obtained,  and  Avhich  remain  as  a 
cloud  upon  the  complainants'  title.  It  is  objected  that  the 
defendants  are  in  possession,  which  enables  the  plaintiffs  to 
bring  ejectment,  and  thus  contest  the  fraudulent  deeds  in  a 
court  of  law,  and  that  hence  a  court  of  equity  will  not  as- 
sume jurisdiction  to  try  the  validity  of  those  deeds  and  set  them 
aside.  In  support  of  this  position  the  case  of  The  Insurance 
Co.  V.  Buckmaster,  13  111,  201,  (a)  is  relied  upon.  In  that  case 
this  court  held  that  a  bill  would  not  be  entertained  for  the  pur- 
pose of  setting  aside  a  conveyance  which  was  a  cloud  upon  the 
title  of  the  real  owner,  where  the  latter  was  in  a  position  to  bring 

{a)  See  notes  to  that  case. 
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an  action  at  law  to  try  the  sufficiency  of  the  title  sought  to  be 
set  aside.  We  are  still  of  opinion  that  the  decisioQ  in  that 
case  was  correct,  where  the  question  of  jurisdiction  depends 
upon  the  fact  alone,  of  an  outstanding  title  which  is  com- 
plained of  as  a  cloud  upon  the  complainants'  title.  Where  the 
simple  question  is  as  to  which  is  the  better  legal  title,  the  party 
should  go  to  a  court  of  law,  if  he  is  in  a  position  to  bring  both 
titles  before  that  tribunal.  In  the  case  referred  to,  the  com- 
plainants claimed  title,  first,  under  a  decree  foreclosing  a  mort- 
gage, and  second,  under  certain  tax  titles,  and  the  defendant 
claimed  under  a  title  acquired  at  a  sheriff's  sale  upon  an  execu- 
tion at  law  ;  and  the  question  sought  to  be  raised  was,  which 
was  the  better  legal  title,  and  as  the  complainants  had  it  in 
their  power  to  bring  an  action  at  law  which  would  compel  the 
defendant  in  that  action  to  set  up  Buckmaster's  title,  it  was 
held  they  should  be  compelled  to  do  so,  and  should  not  be 
allowed,  in  the  first  instance,  to  bring  a  suit  in  equity  to  try  its 
validity.  There  was  no  question  of  fraud  in  the  case,  nor 
other  circumstance  rendering  it  proper  to  resort  to  chancery  in 
the  first  instance.  Here,  however,  the  case  is  very  different. 
The  very  gist  of  the  complaint  is  that  the  title,  under  which  the 
defendants  claim,  was  obtained  by  fraud ;  and  if  the  fraud  can- 
not be  established,  the  defendants'  title  must  prevail.  While  a 
court  of  equity  will  not  take  jurisdiction  of  every  case  of  fraud 
•which  may  be  presented,  yet  there  are  few  questions  over  which 
its  jurisdiction  is  more  universal,  and  especially  so  when  it 
relates  to  the  transfer  of  real  estate.  The  books  are  full  of 
cases  presented  in  every  conceivable  form  in  which  courts  of 
equity  have  assumed  jurisdiction,  and  set  aside  conveyances 
fraudulently  obtained.  Perhaps  in  no  form  has  the  question 
more  frequently  arisen  and  been  decided,  than  upon  applica- 
tions to  set  aside  conveyance  fraudulently  obtained,  and  which 
created  a  suspicion  of  the  validity  of  the  title  of  the  real 
owner.  Briggs  v.  French,  1  Sumn.  504,  was  a  case  of  that 
kind,  and  in  answer  to  the  objection  to  the  want  of  jurisdiction, 
Story,  J.,  said,  *'but  a  court  of  equity  has  a  clear  concurrent 
jurisdiction  with  courts  of  law  in  cases  of  fraud.  And  in  the 
case  of  Massie  v.  Watts,  6  Cranch,  158,  where  the  object  «f  the 
■suit  was  to  prevent  the  defendant  from  making  a  fraudulent 
conveyance  of  land  lying  in  another  State,  Marshall,  C.  J.,  said, 
*'  This  court  is  of  opinion  that  in  a  case  of  fraud,  of  trust,  or  of 
-contract,  the  jurisdiction  of  a  court  of  equity  is  sustainable 
•wherever  the  person  be  found,  although  lands  not  within  the 
jurisdiction  of  the  court  may  be  affected  by  the  decree.  The 
.power  of  the  court  to  set  aside  conveyances  or  other  documents 
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■whicli,  while  outsanding,  endanger  or  threaten  the  rights  of 
others,  was  extensively  examined  in  the  case  of  Hamilton  v. 
Cummings,  1  John  C.  R.  553,  by  Chancellor  Kent,  who  thus 
concludes  his  researches:  "Perhaps  the  cases  may  all  be  recon- 
ciled on  the  general  principle,  that  the  exercise  of  this  power  is 
to  be  regulated  by  sound  discretion,  as  the  circumstances  of  the 
individual  case  may  dictate."  It  may  be  well  here  to  remark, 
that  the  jurisdiction  of  a  court  of  equity  is  not  bounded  by  a 
fixed  and  arbitrary  line,  up  to  which  the  court  must  go  when- 
ever called  upon,  and  beyond  which  it  can  never  proceed.  Cases 
are  constantly  arising  in  which  the  court  may  refuse  to  act,  and 
yet  in  deciding  which,  it  would  not  usurp  a  power  not  legally 
possessed.  Cases  of  fraud  even,  may  frequently  arise  of  which 
it  may,  in  the  exercise  of  a  sound  discretion,  refuse  to  take 
jurisdiction,  and  yet  the  cases  are  very  rare  ii)deed,  where  it  may 
not,  if  it  choose,  interpose  and  set  aside  the  fraudulent  act. 
The  soundness  of  Chancellor  Kent's  suggestion  on  this  subject 
cannot  at  this  day  be  well  questioned,  and  it  is  the  undoubted 
duty  as  well  as  right  of  a  court  of  equity,  to  determine  from 
the  circumstances  of  the  case,  as  bearing  upon  the  rights  of  the 
respective  parties,  whether  it  is  proper  for  the  court  to  assume 
jurisdiction  or  not. 

In  the  case  before  us,  we  think  the  complainant  has  a  right 
to  have  the  defendants'  title  set  aside,  if,  as  is  alleged,  it  was 
acquired  with  a  full  knowledge  of  the  complainants'  title,  and 
with  the  fraudulent  purpose  of  supplanting  and  defeating  it  ; 
although  it  may  be  true  that  the  fraud,  if  proved,  might  defeat 
that  title  in  a  court  of  law,  yet  the  courts  of  equity  have  ever 
claimed  to  possess  superior  facilities  for  investigating  such 
questions,  to  the  courts  of  law,  and  certainly  the  relief  which 
they  can  give  is,  in  many  cases,  more  satisfactory.  When  the 
fraud  is  once  established,  they  can  cut  up  the  fraudulent  con- 
veyance or  contract  by  the  very  roots,  and  leave  the  party  jn  as 
secure  a  position  as  if  it  had  never  existed.  This,  especially  as 
to  conveyances  of  land,  can  only  be  done  indirectly,  and  after 
repeated  trials  by  the  courts  of  common  law. 

There  is  another  question  in  this  case  which  requires  consid- 
eration, and  upon  which  I  have  not  arrived  at  a  conclusion 
without  hesitation  and  doubt.  The  complainant  claims  title 
under  a  deed  from  the  patentee  to  Stewart,  which  was  executed 
in  1818,  but  which  was  not  recorded  till  1850.  After  the  execu- 
tion of  that  deed,  and  before  it  was  recorded,  Weiant,  the 
patentee,  died,  and  his  heirs  executed  the  conveyance  of  the 
premises  to  Northup,  and  which  was  recorded  before  the  deed 
from   the   patentee  to  Stewart  was   placed   on   record.     Under 
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this  deed  from  the  lieirs  of  the  first  grantor  to  Northup,  the 
defendant  claims  title  ;  and  the  question  is,  which  of  these  deeds 
shall  prevail.  This  depends  upon  the  construction  to  be  given 
to  our  recording  laws.  The  statute  provides  as  follows:  "  All 
deeds,  mortgages,  and  other  instruments  of  writing  which  are 
required  to  be  recorded,  shall  take  effect  and  be  in  force  from 
and  after  the  time  of  filing  the  same  for  record,  and  not  before, 
as  to  all  creditors  and  subsequent  purchasers  without  notice  ; 
and  all  such  deeds  and  title  papers  shall  be  adjudged  void  as  to 
all  such  creditors  and  subsequent  purchasers  without  notice, 
until  the  same  shall  be  filed  for  record."  Purchasers  from  whom, 
and  whose  creditors,  are  here  meant  ?  The  complainant  con- 
tends that  only  purchasers  or  creditors  of  the  grantor  of  the 
unrecorded  deed  are  meant ;  and  in  support  of  his  position  he 
cites  several  decisions  from  Kentucky.  The  first  is  that  of 
Rolls  V.  Graham,  4  Mon.  120,  where  the  court  held,  under  a 
statute  almost  precisely  like  ours,  that  an  unrecorded  deed 
should  take  precedence  of  a  recorded  conveyance  from  the 
devisee  of  the  grantor  in  the  unrecorded  deed.  They  put  it 
upon  the  ground  that  the  statute  only  makes  void  unrecorded 
deeds  as  to  subsequent  purchasers  from  the  same  grantor,  and 
not  from  his  heirs  or  devisees.  Again,  in  the  case  of  Hancock 
V.  Reverly,  6  B.  Monroe,  531,  the  same  construction  was  given 
to  the  statute,  and  applied  to  a  deed  from  the  heir  of  the  grantor 
in  the  unrecorded  deed.  In  this  case  the  court  concede  that  the 
question  as  an  original  one  is  doubtful,  and  place  their  decision 
upon  the  authority  in  4  Monroe. 

A  different  construction  was,  however,  given  to  a  similar 
statute  in  Tennessee,  in  the  case  of  McCulloch  v.  Eudaly,  3 
Yerger,  346.  The  reason  assigned  for  that  decioion,  however, 
cannot  certainly  be  sustained,  for  they  place  it  upon  the  ground 
that  the  fee  remained  in  the  grantor  in  the  first  deed,  till  that 
should  be  recorded,  which  not  having  been  done,  the  legal  title 
descended  to  the  heir.  Noav  it  is  everywhere  else  decided  that 
the  legal  title  does  pass  by  the  deed  alone,  although  it  may 
never  be  recorded,  while,  by  force  of  the  recording  laws,  that 
deed  may  be  postponed  in  favor  of  a  subsequent  one  to  a  bo7ia 
fide  purchaser  which  is  recorded. 

In  the  case  of  Powers  v.  McFarren,  2  Serg.  &  Raw.  41,  the 
supreme  court  of  Pennsylvania  held,  under  a  statute  like  ours, 
that  a  deed  from  the  heir  should  prevail  over  the  unrecorded 
deed  from  the  ancestor,  and  they  place  it  upon  the  broad  ground 
that  the  expression  "  subsequent  purchasers  "  means  subsequent 
purchasers  from  the  heir,  as  well  as  from  the  original  grantor 
himself.     After  much  reflection,  I  am  satisfied  that  this  is  the 
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true  and  proper  construction  of  the  statute.  It  meets  the 
objects  designed  to  be  accomplished  by  the  law,  and  is  within  the 
reason  which  gave  rise  to  the  enactment.  It  was  the  object  of 
the  legislature  to  make  potent  the  titles  to  real  estate,  that  pur- 
chasers might  know  what  title  they  were  acquiring.  Where  a 
deed  is  not  recorded,  the  title  is  apparently  still  in  the  grantor, 
and  the  law  authorizes  purchasers  who  are  ignorant  of  the  con- 
veyance, to  deal  with  him  as  the  real  owner.  In  case  of  his 
death,  the  heir  becomes  the  apparent  owner  of  the  legal  title  ; 
and  it  is  equally  important,  and  equally  as  just,  that  the  public 
may  be  allowed  to  deal  with  him  as  with  the  original  grantor,  if 
living.  This,  it  is  true,  cannot  with  propriety  be  always  per- 
mitted Avithout  cutting  off  devisees,  and  perhaps  creditors.  A 
will  may  be  valid  and  convey  the  legal  title  to  the  devisee, 
although  it  may  not  be  probated  and  recorded,  or  even  known  to 
exist  for  a  long  time,  but  when  discovered  the  devisee  may 
assert  his  legal  title  under  it,  to  the  exclusion  of  the  grantee  of 
the  heir,  who  was  the  apparent  legal  owner,  and  so  may  credi- 
tors assert  their  claims  within  a  certain  time,  and  whoever  pur- 
chases of  the  heir  must  take  his  conveyance  subject  to  be  thus 
defeated.  This  is  no  doubt  an  evil  which,  were  it  practicable 
and  compatible  with  justice,  it  would  be  desirable  to  remedy. 
But  because  the  statute  could  not  be  framed,  or  cannot  be  so 
construed  as  to  meet  every  contingency,  it  is  no  reason  why  it 
may  not  accomplish  the  object  of  its  enactment  as  far  as  that 
may  be  justly  done.  There  is  as  much  justice  in  protecting  the 
purchaser  from  the  heir,  as  from  the  ancestor ;  and  because  this 
may  not  be  done  in  every  case,  it  is  no  reason  Avhy  it  shall  not 
in  any.  It  is  true,  that  neither  the  heir  nor  devisee  could  hold 
the  title  against  the  unrecorded  deed,  nor  could  the  grantee  in  a 
voluntary  deed.  And  yet  the  grantee  in  a  subsequent  convey- 
ance may  hold  the  title,  if  he  purchases  in  good  faith,  and  for  a 
valuable  consideration,  and  his  deed  is  first  recorded ;  so  that 
the  fact  that  the  apparent  legal  owner  may  not  hold  against  the 
unrecorded  deed,  does  not  prove  that  he  may  not  convey  to 
another  who  may  hold  against  such  deed.  A  bona  fide  grantee 
from  a  fraudulent  purchaser  may  acquire  a  good  title,  as  well  as 
a  bona  fide  grantee  from  a  fraudulent  purchaser.  When  the 
title  once  vests  in,  or  passes  through  meritorious  hands,  it 
becomes  purified,  and  is  as  valid  and  effectual  as  if  it  had  never 
been  exceptionable.  Although  the  heir  himself  might  not  prevail 
against  this  unrecorded  deed,  it  does  not  folloAV  that  he  may  not 
convey  to  one  who  may  prevail. 

This  construction,  too,   is  equally  within    the  literal  expres- 
sions of  the  statute.     The  expression  is,  subsequent  purchasers, 
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but  it  does  not  say  purchasers  from  whom.  That  is  left  to  con- 
struction. Some  word  must  be  supplied  by  intendment  or  con- 
struction, not  for  the  purpose  of  extending  the  language  in  order 
to  eifectuate  the  objects  of  the  law  but  for  the  purpose  of  limiting 
the  language  so  that  it  shall  not  go  beyond  the  intent  of  the  stat- 
ute. The  language  itself  does  not  limit  the  application  to  pur- 
chasers from  one  person  more  than  another ;  but  the  manifest 
object  of  the  law  does  limit  it  so  as  to  exclude  from  its  protection 
those  who  might  purchase  from  strangers.  Without  a  limitation 
to  at  least  that  extent,  the  law  would  become  simply  absurd.  Now 
the  question  is  shall  we  carry  this  restriction  so  far  as  to  exclude 
all  except  purchasers  from  the  first  grantor  ?  To  prescribe  the 
extent  of  the  limitation  to  be  thus  introduced  into  the  act  by  con- 
struction we  must  look  to  the  object  of  the  act,  the  mischief  to 
be  prevented  and  the  protection  or  relief  designed  to  be  afforded 
to  those  for  whose  benefit  the  law  was  passed.  We  have  already 
seen  that  these  considerations  apply  as  forcibly  to  purchasers  from 
heirs  or  devisees  as  to  purchasers  from  the  ancestor.  During  the 
lifetime  of  the  grantor  in  an  unrecorded  deed,  the  apparent  title 
is  in  him  ;  and  he  who  purchases  in  good  faith  that  apparent  title, 
it  is  conceded  on  all  hands,  is  protected  by  the  statute.  After 
the  death  of  such  original  grantor  the  apparent  legal  title  is  in 
the  heir,  and  the  policy  of  the  law,  which  is  to  make  potent  all 
legal  titles  to  land  so  far  as  practicable,  that  strangers  may  safely 
purchase,  equally  requires  that  the  bona  fide  purchaser  from  the 
heir  should  be  protected.  By  the  fault  of  some  one  the  land 
has  been  twice  sold,  from  which  some  one  must  suffer  ;  and  is  it 
not  right,  is  it  not  in  harmony  with  every  principle  of  law,  that 
he  who  is  in  fault,  in  not  notifying  the  world  by  recording  his 
deed,  shall  suffer  the  loss  which  has  resulted  from  such  negli- 
gence ?  If,  then,  we  look  at  the  objects  and  policy  of  the  law 
for  the  purpose  of  determining  how  far  we  shall  allow  the  general 
words  of  the  laAv  to  have  effect,  and  how  far  we  shall  restrain 
them,  we  cannot  find  the  warrant  for  saying  they  shall  be  so  re- 
strained as  to  exclude  purchasers  from  the  heir  any  more  than  one 
Avho  purchased  from  the  original  grantor.  I  am  of  opinion  that 
the  conveyance  from  the  heirs,  if  bona  fide  ^  must  hold  the  land. 

The  decree  must  be  reversed,  and  the  suit  remanded. 

Decree  reversed. 

ScATES,  Justice,  dissented. 

(rt)  Rupert  et  al.  r.  Mark,  post  541. 
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Beatty  T.  Burke,  appellant,  z^.  David  A.  Smith  f/ a/., appellees, 
EEROR  TO  MACOUPIN. 


A  supplemental  bill  cannot  be  filed  after  a  decree  of  dismissal  of  the  bill 
to  which  it  is  a  supplement. 

Where  leave  was  given  by  the  court  to  file  an  amended  and  supple- 
mental bill  in  a  case  which  had  been  dismissed,  and  afterwards  the 
court  on  motion  dismissed  such  amended  and  supplemental  bill : — Held, 
that  such  dismissal  was  proper. 

Matters  which  occurred  prior  to  the  filing  of  the  original  bill,  and 
not  stated  therein,  should  be  brought  into  the  suit  by  amendment. 

Matters  which  have  occurred  since  the  filing  of  the  bill,  should  be 
brought  in  by  supplemental  bill.(''0 

This  suit  was  tried  before  Woodson,  Judge,  at  May  term, 
1853,  of  the  Macoupin  Circuit  Court. 

The  opinion  contains  a  statement  oi:  the  case. 

D.  A.  Smith,  for  appellant. 
J.  M.  P.iLMER,  for  appellees. 

Caton,  J.  The  original  bill  in  this  suit  was  filed  to  enforce 
the  specific  performance  of  an  agreement  for  the  sale  of  land. 
The  respondent  pleaded  the  statute  of  frauds,  whereupon  the 
complainant  dismissed  that  bill,  and  afterwards,  by  leave  of  the 
court,  filed  a  supplemental  bill  for  the  purpose  of  recovering  back 
purchase-money  which  he  had  paid  upon  the  parol  agreement  for 
the  purchase  of  the  land.  One  of  the  defendants  in  the  supple- 
mental bill  filed  a  cross -bill  to  the  use  of  the  complainant  in 
the  supplemental  bill,  against  the  other  defendants.  To  this 
there  was  a  demurrer.  Subsequently,  the  complainant,  by  leave 
of  the  court,  filed  an  "amended  and  supplemental  bill."  Finally, 
a  motion  was  made  to  dismiss  the  supplemental  bill  and  amended 
supplemental  bill,  which  motion  was  sustained  by  the  court,  and 
this  is  assigned  for  error. 

The  circuit  court,  in  the  first  instance,  mistook  the  practice  in 
allowing  these  supplemental  bills  to  be  filed,  but  at  last  decided 
very  properly  in  dismissing  the  Avhole  proceeding.  When  the 
original  bill  for  a  specific  performance  was  dismissed,  that  suit 
was  ended.  There  was  no  bill  pending  to  which  a  supple- 
mental bill  could  be  filed.     If    the   party   was   entitled   to    any 

{<()  Mix  T.  Beach,  46  111.  R.  311. 
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equitable  relief,  he  should  have  sought  it  by  an  original  bill. 
It  is  difficult  to  conceive  what  object  the  complainant  had  in 
filing  a  supplemental,  instead  of:  an  original  bill,  unless  it  was 
the  consciousness  that  a  court  ot  law  was  the  proper  forum  to 
grant  the  relief  sought  by  the  supplemental  bill,  and  a  design 
to  support  the  jurisdiction  of  a  court  of  equity,  upon  the  ground 
that  the  court,  having  the  subject-matter  before  it,  would  go  on 
and  do  complete  justice  between  the  parties.  But  this  attempt 
to  give  the  court  jurisdiction  can  be  sustained  by  no  recognized 
principle  of  chancery  practice.  Even  if  •  the  relief  sought  was 
properly  within  the  province  of  a  court  of  equity,  it  was  not  the 
proper  subject  for  a  supplemental  bill.  If  brought  into  the  suit 
at  all,  it  should  have  been  by  an  amendment  to  the  original  bill. 
A  supplemental  bill  is  proper  where  new  matter  has  arisen  since 
the  filing  of  the  original  bill ;  but  Avhere  matter  which  existed 
at  the  time  the  original  bill  was  filed  is  to  be  brought  in,  it 
should  be  by  an  amendment.  The  leave  to  file  the  supplemen- 
tal bill  was  improvidently  granted,  and  the  whole  matter  was  pro- 
perly disposed  of  by  dismissal.  The  dismissal  will  not  prevent 
the  complainant  from  bringing  an  action  at  law,  to  recover  back 
the  purchase-money. 

The  decree  of  the  circuit  court  must  be  affirmed. 

Decree  affirmed. 


James  M.   Ralston  et  al..,  appellants,  v.  John  Wood, 
appellee. 


APPEAL  FROM  ADAMS. 


An  order  of  a  probate  court  against  an  administrator,  ordering  him  to 
pay  over  money  in  his  liaudsto  an  heir,  is  conclusive  ;  and  if  not  com- 
plied with,  entitles  the  person  in  whose  ftivor  it  is  made,  to  recover 
upon  the  administrator's  bond  against  principal  and  security.  And 
the  suit  upon  the  bond  is  a  collateral  action,  founded  as  well  upon  the 
judgment  as  upon  the  bond  ;  and  when  that  judgment  is  oifered  in  evi- 
dence, it  cannot  be  inquired  into  except  for  fraud.  The  security,  al- 
though not  a  party  to  the  first  proceeding,  is  bound  by  it. 

If  the  "security  thinks  a  judgment  of  the  probate  court  is  unjust,  an 
appeal  to  the  circuit  court  is  his  proper  remedj^. 

In  1847  an  order  of  the  probate  court  was  made,  directing  an  adminis- 
trator to  pay  over  money  to  the  heir;  in  184'4  tlie  administrator,  being 
also  guardian  to  the  heir,  was  ordered,  as  guardian,  to  paj'  over  an- 
other sum  to  the  same  heir  ;  one  of  the  securities  wlio  was  upon  both 
bonds,  was  sued,  and  made  to  pay  for  the  defiult  of  the  administrator  ; 
he  afterwards  sued  the  heirsof  his  co-security  for  contribution  : — Held., 
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that  it  was  too  late  in  the  suit  for  contribution,  for  the  heirs  of  the  co- 
security  to  make  an  objection,  that  the  orders  against  the  administra- 
tor and  the  guardian,  to  pay  to  the  heir,  directed  him  to  pay  the  same 
sum,  in  the  different  capacities  in  which  he  acted. 
Where  one  person  is  obligated  to  pay  money  for  the  use  of  another,  a 
payment  in  property  or  securities,  if  received  as  a  full  satisfaction,  is 
good. 

This  cause  was  heard  before  Walker,  Judge,  at  June  term, 
1853,  of  the  Adams  Circuit  Court. 

This  was  a  suit  in  chancery  brought  by  the  defendant  Wood 
against  the  legal  representatives  of  his  co-securities  upon  the 
administration  bond  of  Daniel  G.  Whitney,  as  administrator  of 
Nathaniel  Pease,  deceased,  to  recover  contribution  for  moneys 
paid  by  him  as  such  security,  as  he  insists,  to  one  of  the  heirs  of 
said  deceased. 

Wood  alleges  in  his  bill  substantially,  that  on  the  21st  of 
September,  1836,  Daniel  G.  Whitney  and  Jacob  Perkins  were, 
by  the  probate  court  of  Adams  county,  Illinois,  appointed  ad- 
ministrators of  said  deceased,  and  executed  a  bond  as  such, 
(which  is  in  the  statutory  form),  in  the  penalty  of  $30,000, 
with  himself,  Samuel  Alexander,  Joseph  T.  Holmes,  and  Joseph 
Milnor  Higbee,  as  securities  thereon ;  that  Pease  being  a  resi- 
dent of  said  county,  died  intestate  in  July,  1836,  leaving  three 
children  his  sole  heirs  at  law,  and  a  large  estate  both  real  and 
personal ;  that  Whitney  was  the  sole  acting  administrator,  and 
received  assets  of  the  estate  of  said  deceased,  to  a  large  amount, 
exceeding  the  liabilities  of  said  estate,  and  belonging  to  the 
heirs  of  said  deceased ;  that  on  the  17th  of  May,  1847,  he 
exhibited  his  account  in  said  probate  court  for  a  final  settlement 
of  his  said  administration  ;  that  by  said  account  it  appeared 
there  was  due  and  owing  from  him  to  Nathaniel  Pease,  Jr., 
son  and  one  of  the  heirs  of  deceased,  on  account  of  his  distribu- 
tive share  in  said  estate,  $5,870.14  ;  that  said  account  was  allow- 
ed ;  that  said  sum  was  adjudged  against  said  Whitney  as  admin- 
istrator as  aforesaid,  and  in  favor  of  said  Pease,  Jr.,  as  such 
heir  as  aforesaid,  and  that  said  Whitney  was  forthwith  ordered 
to  pay  the  same. 

That  Whitney  having  neglected  to  pay  said  money,  though 
demanded,  said  Pease,  Jr.,  caused  a  suit  to  be  brought  upon  said 
administrator's  bond  for  his  use  against  said  Wood  as  surety 
thereon,  in  the  circuit  court  of  said  county,  to  recover  said  sum, 
in  March,  1848,  and  that  on  the  14th  of  June,  1848,  he  recov- 
ered a  judgment  therein  against  said  Wood  for  the  penalty  and 
$6,248.39  damages,  and  costs  of  suit  amounting  to  $14.50 ;  and 
that  on  the  9th  of  August,  1848,  said  Wood  paid  said  Pease 
$6,317.75  in  satisfaction  of  said  judgment. 
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Wood  further  alleges,  that  said  Whitney  and  Perkins  were 
both  insolvent ;  that  said  Holmes  and  Higbee  had  both  died 
insolvent ;  and  that  in  December,  1836,  said  Alexander  died 
intestate,  leaving  as  his  sole  heirs  at  law  his  children  Jane  S. 
Ralston,  wife  of  James  H.  Ralston,  Jacob  S.  Alexander,  Perry 
Alexander,  Sally  Ann  Johnston,  wife  of  Frederick  G.  Johnston, 
Esther  L.  Alexander,  and  Mary  Elizabeth  Alexander,  and  also 
valuable  real  estate  which  descended  to  them  ;  that  said  Jane 
had  died,  leaving  as  her  sole  heir  Elizabeth  Jane  Ralston,  then 
and  still  an  infant,  her  daughter  by  said  James,  and  that  she 
inherited  the  interest  of  her  mother,  subject  to  the  rights  of  said 
James  as  husband,  in  the  estate  of  said  Samuel  Alexander. 

Said  Whitney  and  Perkins,  and  the  heirs  and  personal  repre- 
sentative of  said  Holmes,  Higbee,  and  Alexander  are  made  de- 
fendants to  the  bill. 

The  bill  prays  for  contribution  from  the  defendants  according 
to  their  ability  to  pay  out  of  property  inherited  by  them  from 
their  respective  ancestors ;  and  that  the  amount  for  which  the 
said  heirs  of  said  Alexander  be  liable,  be  made  a  charge  upon 
the  lands  inherited  by  them. 

The  record  shows,  that  after  the  bill  was  filed  and  before 
hearing,  the  said  Jacob  S.  Alexander  died  intestate,  leaving  his 
brother  and  sisters  and  said  Elizabeth  Jane  Ralston  his  sole 
heirs  ;  that  they  inherited  his  interest  in  the  estate  of  said  Sam- 
uel ;  that  said  Esther  married  George  Summers,  who  had  also 
died,  and  that  said  Mary  married  Alonzo  M.  Swartwout,  and 
died  leaving  an  infant  child,  Alexander  C.  Swartwout,  by  her  said 
husband  and  who  inherited  her  interest  in  her  father's  estate  ; 
said  Summers  and  Swartwouts  were  made  defendants  to  the 
suit. 

Perkins,  and  the  representatives  of  Samuel  Alexander,  an- 
swered the  bill. 

The  answer  of  Alonzo  M.  Swartwout  (and  the  others  are  sub- 
stantially like  it,  and  therefore  unnecessary  to  be  noticed),  after 
admitting  the  appointment  of  Whitney  as  administrator  of  Pease. 
his  sole  administration  of  said  estate,  and  the  receipt  by  him  of  a 
large  amount  of  assets  belonging  to  said  estate  as  alleged  in  the 
bill  ;  alleges,  in  substance,  that  on  the  6th  of  May,  1837,  said 
Whitney  was,  by  the  aforesaid  probate  court,  duly  appointed 
guardian  of  said  Nathaniel  Pease,  Jr.,  one  of  the  heirs  of  his 
intestate,  and  executed  a  bond  as  such  (which  is  in  the  statutory 
form)  in  the  penalty  of  $40,000,  with  said  Wood  and  Higbee, 
and  one  James  B.  Mathews,  his  securities  therein ;  that  said 
Whitney,  at  the  time  of  his  said  appointment  as  guardian,  having 
in  his  hands  a  large  amount  of  funds  received  from  said  assets,  to 
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•vvhicli  his  ward  was  entitled  on  account  of  his  distributive  share 
in  said  estate,  retained  the  same  as  such  guardian,  and  from 
time  to  time  thereafter  received  other  like  funds,  and  made  like 
retainer  of  the  same ;  that  said  Whitney,  prior  to  January,  1840, 
had,  as  adrainstrator,  received  from  said  assets  and  as  guardian 
retained  for  his  ward,  $7,646.98,  to  which  his  ward  was  entitled, 
the  same  being  the  one- third  of  what  he  had  received  from 
said  assets  over  and  above  paying  the  debts  of  said  estate  and 
the  costs  of  administering,  and  had  also  as  such  guardian  re- 
ceived $1,584.61,  as  interest  on  the  money  thus  retained  ;  that 
on  the  1st  of  January,  1840,  there  was  a  balance  against  him  as 
guardian  in  favor  of  his  ward  of  $8,158.80,  on  account  of  the 
money  thus  retained  by  him,  and  interest  thereon ;  that  on  the 
30th  of  October,  1840,  said  Whitney,  as  guardian  as  aforesaid, 
for  the  purpose  of  rendering  an  account  to  said  probate  court  of 
his  guardianship,  filed  an  account  in  said  court,  showing  the 
amount  received  and  paid  out  by  him  as  such  guardian  prior  to 
January  1,  1840,  from  which  it  appeared  there  was  a  balance 
against  him  of  the  sum  last  above  named,  and  that  said  account 
was  duly  approved  and  allowed  by  said  court  ;  that  said  Whit- 
ney, had,  prior  to  January,  1840,  fully  administered  said  estate 
and  paid  ofi'  all  the  debts  of  the  same  and  the  costs  of  adminis- 
tration, and  had  also  paid  .the  other  heirs  of  his  intestate  their 
distributive  share  in  the  assets  of  said  estate  ;  that  at  the  time 
he  was  appointed  administrator  as  aforesaid,  he  was  solvent 
and  well  able  to  pay  all  of  his  liabilities,  and  so  continued  until 
long  after  the  filing  of  said  guardian  account. 

Said  answer  further  alleges  that  said  Pease,  Jr.,  had  arrived 
at  full  age  on  the  10th  of  January,  1844,  and  that  on  the  26th 
of  October,  1844,  said  Whitney,  for  the  purpose  of  making  a 
final  settlement  of  his  guardianship,  filed  another  account  as 
such  guardian,  in  said  probate  court,  having  been  previously 
ordered  and  cited  by  said  court,  on  the  petition  of  said  Pease. 
to  make  a  final  settlement  as  such  guardian,  whereby  it  ap- 
peared he,  as  guardian,  was  then  indebted  to  his  ward  $6,915.74. 
That  said  account  embraced  the  same  moneys  specified  in  the 
account  first  above  mentioned,  and  all  of  the  distributive  shares 
of  the  said  Pease  in  the  assets  belonging  to  the  estate  of  his 
father,  the  same  having  been  retained  by  said  Whitney  as  guar- 
dian as  aforesaid  ;  and  that  the  same  was  on  the  same  day  last 
above  named,  duly  approved  and  allowed  by  said  court ;  thac 
said  Whitney  was  then  at  the  instance  of  said  Pease,  ordered  by 
said  court  forthwith  to  pay  the  said  sum  last  above  named,  to 
said  Pease,  he  and  the  said  Whitney  being  then  present.  That 
said  order  was  for  the  balance  appearing    from   said    account  to 
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be  due  from  said  Whitney  as  guardian,  to  his  said  ward,  and 
embraced  all  for  which  said  Whitney  was  liable  to  said  Pease, 
■on  any  account  whatever,  and  that  the  same  still  remains  in  full 
force. 

Said  answer  denies  that  Whitney  was  indebted  to  Pease  in 
any  sura  whatever,  as  administrator,  on  the  17th  of  May, 
1847,  or  that  he  then  had  any  assets  in  his  hands  as  such  adminis- 
trator, to  which  said  Pease  was  entitled,  and  charges  that  he  had 
then  fully  administered  said  estate  ;  that  the  money  specified  in 
said  order  of  the  17th  of  May,  1847,  had  been  retained  by  him 
as  guardian  as  aforesaid,  and  was  embraced  in  said  order  of  26th 
-of  October,  1844.  That  in  pursuance  of  a  fraudulent  agree- 
ment between  him  and  said  Wood  with  the  intent  to  defraud  the 
representatives  of  said  Samuel  Alexander,  the  said  Whitney, 
Higbec,  and  Mathews  being  then  insolvent,  and  with  the  knowl- 
edge and  consent  of  said  Pease,  he  fraudulently  and  with  the 
intent  aforesaid,  filed  said  account  as  administrator,  on  said  17th 
of  May,  1847,  and  omitted  therein  to  credit  himself  with  the 
moneys  retained  by  him  as  guardian  ns  aforesaid,  on  account 
whereof  only  said  pretended  balance  of  ^5,870.14  was  made  to 
appear  against  him,  and  that  in  like  manner  and  with  the  like 
intent,  he  omitted  to  seek  or  ask  for  any  credit  on  account  of 
such  retaining  but  permitted,  without  objection,  said  order  of 
17th  of  May,  1847,  to  be  made  against  him. 

Said  answer  further  charges  that  said  last-mentioned  account 
and  order,  and  all  of  the  order  and  proceedings  of  said  court 
upon  said  account,  are  fraudulent  and  void  as  to  the  representa- 
tives of  Samuel  Alexander. 

Said  answer  further  charges  that  said  Wood  fraudulently  and 
with  the  intent  to  defraud  the  representatives  of  said  Samuel  Alex- 
ander, in  the  said  suit  against  him,  upon  said  administration 
bond,  omitted  and  failed  to  properly  set  up  and  insist  upon  the 
aforesaid  retainer,  by  said  W^hitney,  as  guardian,  the  said  order 
of  said  26th  of  October,1844,  or  the  invalidity  of  said  order  of  the 
17th  of  May,  1847,  but  permitted  said  judgment  to  be  recovered 
against  him  and  acquiesced  in  the  same.  And  that  said  judg- 
ment is  fraudulent  and  void  as  against  the  representatives  of  said 
Alexander. 

Said  answer  denies  any  knowledge  as  to  payment  of  said 
judgment  by  Wood,  but  charges  if  the  same  was  paid  by  him, 
that  such  payment  was  fraudulent  as  to  the  representatives  of 
Alexander. 

Said  answer  also  denies  that  the  estate  ol  Holmes  was  insol- 
vent,  but   admits    that    Alexander    died    intestate,    leaving  the 
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heirs  in  said  bill  named,  and  valuable  real  estate  which  descended 
to  them. 

Replications  were  filed  to  all  of  the  answers. 

At  the  hearing,  the   certificate  of   evidence   shows    that  Wood 
proved  the  death'of  Pease,  intestate,  leaving  a  large  estate,  and 
three  heirs,  of  whom  said  Pease,   Jr.,   was  one  ;  that  Whitney 
and  Perkins  were  appointed   his  administrators,    and  executed  a 
bond  as  such  ;  the  making  by   said   probate   court  of  said  order 
of  17th  of  May,  1847,  and  the  rendering  of  the  judgment  against 
him,  all  as  alleged  in  the  bill  ;  that  he  paid  said  judgment  prin- 
cipally by  notes  and  a   mortgage   payable   in  future,  with  inter- 
est ;  that  the  heirs    of  Holmes  inherited   only   $125  from  him  ; 
that  Perkins  was  insolvent,  as    also   the  estate  of  Higbee  ;  that 
Whitney  had  been  insolvent   since   1845,    during  which  year  and 
the  two  or    three    succeeding,    judgments    were    entered  in  the 
aforesaid  circuit  court  against  him,   amounting  to  from  $50,000 
to  $100,000  ;  and  that   Alexander  died  leaving  the  heirs  named 
in  the  bill,  and   valuable   real    estate   which    descended  to  them. 
Said  certificate  also    shows    that    the    defendants    proved   the 
appointment    of  Whitney  as  guardian,    his    executing    bond  as 
such,  the  filing  of  the    accounts    mentioned    in    the  answer  of 
Swartwout  by   him   as    guardian,    the    petition    of  Pease  for  a 
citation  against  him  to   make  a    final   settlement   as  such  guar- 
dian, the  order  of  said   probate    court  thereon   requiring  him  to 
make  such   settlement,    the    issuing    and    service    of  a  citation 
thereon,  and  the  making  of  said  order  of  26th  of  October,  1844  ; 
all  as  mentioned  in   said   answer.     Said   certificate    also    shows 
the  following   parol  proof  :  Nathaniel   Pease   swore  that  he  was 
a  son  and  one  of  the  heirs    of   Nathaniel  Pease,  on  whose  estate 
Whitney  was    administrator  ;  that   Whitney  was    appointed  his 
guardian  by  the  probate  court  of   said  county.  May  6th,  1837  ; 
that  said  Wood  and   the    aforesaid   Higbee    and   Mathews  were 
the  securities  upon  said  guardian's  bond  ;  that  he  became  twenty- 
one  years  of  age    January    10,    1844  ;  that    on    the   26th   of 
October,  1844,  Whitney   was   indebted  to  him,  as  his  guardian, 
$6,915.74  ;  that  he  procured   said    order  of  that  date  ;  that  the 
amount  filed  by  Whitney    as   guardian,    on  that   day,  embraced 
all  of  his  distributive  share  in  the  personal   estate  of  his  father  ; 
that  after   Whitney  was   appointed   his   guardian,    and  previous 
to  said  26th  of  October,   1844,    said  Whitney  paid   to   him  and 
for  him,  divers  sums  of  money,   as  his  guardian  ;  that  he  always 
understood  from  Whitney,  that  as   he   received   money  fi'om  the 
estate  of  his  father  not  needed    for    the  payment   of  debts  and 
claims  against  the  estate,    he    retained    his    share  thereof  as  his 
guardian;    that   said    $6,915.74   was    all  that  Whitney  owed  or 
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•was  indebted  to  him  on  said  26th  of  Oct.,  1844,  upon  any  and 
every  account  and  in  any  capacity  or  character ;  that  on  the 
17th  of  May,  1847,  the  said  Whitney  was  not,  as  administrator, 
of  the  estate  of  his  father,  indebted  to  him  in  any  sum  whatever, 
that  he  knew  of ;  and  that  all  the  money  embraced  in  the  order 
of  said  court  of  probate  in  his  favor  and  against  said  Whitney, 
as  administrator  of  the  estate  of  his  father,  made  on  the  17th  of 
May,  1847,  was  embraced  in  the  said  order  of  said  court  of  the 
26th  of  Oct.,  1844,  and  was  part  and  parcel  of  the  same  money 
specified  therein,  and  of  the  interest  which  had  accrued  on  the 
same. 

John  Wheeler    swore,   that    he    married   Rebecca    Pease,  a 
daughter,  and  one  of  the  heirs  at  law  of  Nathaniel   Pease,  said 
Whitney's  intestate,  in  December,  1837;  that  from  and  soon  after 
said   marriage   till  1849,    he    was   well    acquainted   with   said 
Whitney ;  that  Whitney  left  the  State  at  the  period  last  named  ; 
that  in  the  spring  of  1838,  Whitney  paid  ^him   some  money  on 
the  distributive  share  of   his  wife  in  the  personal  estate  of  her 
father ;  that  at  that   time  Whitney  inquired    of   him  if  he   then 
wanted  all  of  the  distributive   share   of  his  wife  in  said   estate, 
and  added,  that  if  he  did  not,    but   would   let   said  distributive 
share   remain  in  his  hands,  he  would   pay  him   interest   upon   it 
at  the  rate  of  twelve  per  cent,  per  annum,  which  was  the  usual 
interest  at  that  time,  and  portions  of  the  principal  from  time  to 
time,  as  he  should  want  it ;  that   it   was  then  agreed   between 
him  and  Whitney,  that  the  distributive  share  of   his  wife  in  said 
estate,  excepting  what  was  then  and  had  previously  been   paid, 
should  remain  in   Whitney's  hands,  and   that  Whitney   should 
pay  him  interest  thereon  at  the  rate   of   twelve  per  cent,  per 
annum,   and   portions  of  the  principal  as  he  should  call  on  him 
therefor  ;  that  he   let   the   unpaid   portion  of  said     distributive 
share  remain  in   said  Whitney's   hands,    under  said   agreement ; 
that  Whitney  from   time   to  time   thereafter,  paid   him   upon  it 
divers  sums  of  money  as   he    called   on  him  for   that   purpose  ; 
that  his  wife's  share  in  said  estate  amounted  to   rising   ^8,000  ; 
that  in  1842   he  had  a  final   settlement   with  Whitney,    for   the 
first  time,  in  relation  to  said   distributive   share,    when  Whitney 
was  indebted  to  him  therefor,   including  principal  and   interest, 
about  $4,000,  for  which   he   took   the  notes  of   said  Whitney  ; 
that   in   1844   said   notes   remaining   unpaid,  were  secured   by 
Whitney  by  a  mortgage  upon  real  estate,  out  of  which  the  same 
have  since  been  collected  ;  that  at  the  time  he  made   said   agree- 
ment with  Whitney  he  considered  him  good,    and  that   by  mak- 
ing said  agreement  he  released  him   from   payment  of  his  wife's 
distributive  share  in  the  estate   of  her  father,   as    administrator, 
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and  his  securities  on  his  administration  bond  from  any  liability 
on  account  thereof  ;  that  at  the  time  he  first  became  acquainted 
Tvith  said  Whitney,  he,  said  Whitney,  was  possessed  of  a  large 
amount  of  property  and  doing  an  apparently  prosperous  busi- 
ness, and  so  continued  until  some  time  after  he  made  said  final 
settlement  with  him ;  that  from  the  time  he  first  became  ac- 
quainted Avith  Whitney  until  shortly  before  his,  said  Whitney's 
failure,  his  business  and  property  continued  to  increase ;  that 
during  the  years  1839  and  1810  said  Whitney  was  possessed  of 
property  worth  from  $40,000  to  $60,000  ;  that  said  Whitney's 
credit  was  perfectly  good  until  after  1812,  and  that  he  failed  in 
the  summer  of  1811. 

Hiram  Rogers  swore,  that  he  married  Mary  P.  Pease,  a 
daughter,  and  one  of  the  heirs  at  law  of.  said  Whitney's  intes- 
tate, in  December,  1836  ;  that  the  distributive  share  of  his  wife 
in  the  estate  of  her  father  amounted  to  rising  $8,000  ;  that  after 
said  marriage,  Whitney  from  time  to  time  paid  him  divers 
sums  of  money  upon  said  distributive  share  ;  that  in  1839  he  had 
a  final  settlement  with  Whitney  as  administrator  of  said  estate, 
when  Whitney  paid  him  the  distributive  share  of  his  wife 
therein  in  full,  and  also  delivered  to  him,  for  the  use  and  benefit 
of  the  heirs  of  said  deceased,  the  uncollected  claims  and  de- 
mands in  favor  o£  said  estate,  the  most  of  which,  however,  were 
not  of  any  account,  but  were  uncollectable,  and  that  the  dis- 
tributive share  of  his  wife  in  said  estate,  of  which  he  has  spoken 
as  such,  Avas  exclusive  of  said  claims  and  demands  so  delivered 
by  said  Whitney  to  him  as  above  stated. 

Ebenezer  Moore  SAVore,  that  he  Avas  Avell  acquainted  with 
Whitney,  from  1836  till  1819  ;  that  in  1839  and  1810,  Whitney 
Avas  doing  a  large  business,  handled  a  good  deal  of  money, 
and  Avas  possessed  of  property  worth  from  $10,000  to 
$60,000,  and  that  said  Whitney's  credit  Avas  always  good 
until  after   1812. 

On  cross-examination  by  W^ood,  he  SAvore  that  in  1836,  when 
he  first  became  acquainted  with  Whitney,  he  Avas  estimated  to  be 
Avorth  about  $10,000  ;  that  he  Avas  then  doing  a  smaller 
business  than  afterAvards ;  that  his  business  was  much  increased 
after  being  appointed  administrator  of  said  Pease,  and  that  in 
about  1838,  he  built  a  dAvelling-house,  which,  Avith  the  furniture, 
cost,  as  Avitness  supposed,  some  $16,000. 

Henry  Root,  George  M.  BroAvn  and  Samuel  Holmes  SAvore, 
the  first  tAvo,  that  they  became  well  acquainted  with  Whitney 
in  1839,  and  the  last,  that  he  became  Avell  acquainted  with  him 
in  1834  or  1835,  and  all,  that  they  continued  to  be  well 
acquainted  Avith  him  till  1849  ;  that  in  1839  and  in  1810,  he  was 
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doing  a  large  and  apparently  properous  business,  handled  a  good 
deal  of  money,  was  possessed  of  property  worth,  in  the  opinion 
of  the  first  two,  from  $40,000  to  $60,000,  and  of  the  last,  from 
$50,000  to  $75,000  ;  and  all  swear  that  his  credit  was  good 
until  after  1842. 

It  is  admitted  as  a  part  of  the  evidence  below,  that  Whitney 
was  the  sole  acting  administrator  of  the  estate  of  said  Na- 
thaniel Pease,  deceased,  and  as  such,  attended  exclusively  to 
the  receipt,  collection,  and  disbursements  of  the  assets  of  said 
estate,  and  that  Perkins  never  received  any  of  said  assets  ;  that 
Wood,  on  the  2d  ot:  October,  1844,  took  a  mortgage  from 
Whitney  to  indemnify  him  against  liability  as  security  upon 
said  guardian's  bond,  but  that  the  same  was  entirely  unavailing 
on  account  of  previous  incumbrances  upon  the  property 
mortgaged. 

It  is  further  admitted  as  a  part  of  the  evidence  below,  that 
■shortly  before  said  order  of  the  probate  court  of  1847,  said  Pease 
requested  Whitney  to  file  his  account  as  administratrator,  and 
make  a  final  settlement ;  that  Whitney  proceeded  so  to  do  ;  and 
that  after  the  filing  of  the  account  filed  by  him,  on  the  17th  of 
May,  1847,  said  order  was  made  on  the  motion  of  the  attorney 
for  said  Pease. 

On  the  30th  of  June,  1853,  the  court  below  decreed  that  the 
heirs  of  Holmes  pay  to  Wood  $12,500,  and  that  said  James  H. 
Ralston,  Elizabeth  Ralston,  Perry  Alexander,  Sally  Ann  Johns- 
ton, and  Frederick  G.  Johnston  her  husband,  Esther  L.  Sum- 
mers, Alonzo  M.  Swartwout,  and  Alexander  C.  Swartwout, 
pay  said  Wood,  on  or  before  the  1st  of  November,  1853, 
$3,912.87,  the  same  being  one  half  the  amount  paid  by  Wood  to 
Pease,  with  interest  thereon  after  deducting  said  $125.00,  and  in 
default  of  such  payment  that  certain  real  estate  held  by  said  repre- 
sentatives of  said  Alexander,  by  descent  from  him  as  tenants  in 
common,  remaining  unsold  and  not  partitioned,  be  sold  by  a  special 
commissioner  appointed  for  that  purpose,  to  satisfy  the  same.  It 
was,  however,  provided  by  said  decree  that  the  same  should  not 
be  held  as  a  decree  in  jJ^rsonam^  against  said  representatives  of 
said  Alexander,  or  binding  upon  them,  jointly  or  severally, 
further  than  relates  to  their  joint  and  several  estate  and  interest 
in  the  lands  decreed  to  be  sold. 

It  was  further  decreed  that  in  case  the  lands  ordered  to  be  sold 
should  not  bring  sufiicient  to  pay  said  $3,912.87,  and  interest 
thereon  and  costs,  and  that  fact  appearing  to  the  court,  the  court 
should  direct  the  sale  of  such  other  real  estate  described  in  the 
bill,  as  should  appear  came  to  said  heirs  of  Alexander  by  descent 
from  him. 
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The  court  further  decreed  that  Whitney  pay  to  Wood  the 
one  half  of  the  amount  paid  by  him  to  Pease,  with  interest,  and 
that  the  heirs  of  Alexander  have  leave,  upon  payment  to 
Wood,  to  move  for  a  decree  against  Whitney  for  the  amount  paid 
by  them.  No  decree  against  Perkins  or  the  representatives  of 
Higbee. 

The  defendants,  James  H.  Ralston,  Perry  Alexander,  Frederick 
G.  Johnston,  and  Sally  Ann  Johnston,  his  wife,  Esther  L.  Sum- 
mers, and  Alonzo  M.  Swartwout,  brought  the  case  to  this  court 
by  appeal. 

Several  errors  are  assigned,  but  the  main  question  in  the  case 
is,  whether  or  not  the  securities  on  the  administration  bond  of 
Whitney  were  liable  to  pay  the  distributive  share  of  his  ward  in 
the  estate  of  his  intestate. 

Wheat  and  Grover,  for  appellants. 

Williams  and  Lawrence,  and  Browninxj  and  Bushnell,  for 
appellee. 

Caton,  J.  In  September,  1836,  Whitney  was  appointed 
administrator  of  the  estate  of  Pease,  and  gave  a  bond  as  such 
administrator  in  the  penalty  of  thirty  thousand  dollars,  with  the 
complainant.  Wood,  and  Alexander,  the  ancestor  of  the  defendants, 
and  two  others,  who  are  insolvent,  as  his  sureties.  In  May, 
1817,  Whitney  exhibited  his  administration  account  to  the  pro- 
bate court,  from  which  it  appeared  there  was  due  and  owing  fi'om 
him  as  administrator  to  Nathaniel  Pease,  Jr.,  one  of  the  heirs  of 
the  intestate  $5,870.14,  which  sum  the  administrator  was 
adjudged  to  pay  to  Pease  as  heir.  Whitney  having  neglected  to 
pay  the  money,  Pease  instituted  a  suit  upon  the  administration 
bond,  against  Wood  as  surety,  and  in  June,  1848,  recovered  a 
judgment  against  Wood  for  $6,248.39  damages  and  costs.  This 
judgment  Wood  paid  off,  partly  in  money,  and  the  balance  by 
giving  to  Pease  his  own  notes,  secured  by  mortgages  on  real 
estate,  upon  which  payment  Pease  entered  satisfaction  of  the 
judgment. 

In  May,  1837,  Whitney  was  also  appointed  guardian  of  Na- 
thaniel Pease,  Jr.,  and  as  such,  executed  his  bond  in  the  usual 
form,  in  the  penalty  of  forty  thousand  dollars,  with  Wood  and 
two  others  as  sureties. 

In  October,  1840,  Whitney  rendered  an  account  of  his  guar- 
dianship, from  which  it  appeared  that  there  was  then  a  balance 
against  him,  and  in  favor  of  his  ward,  of  $8,158.80  of  the 
moneys  which  he  had  received  as  administrator,   after  the  pay- 
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ment  of  all  debts  against  the  estate.  The  ward  attained  his 
majority  in  January,  1844,  after  which  he  cited  the  guardian 
before  the  probate  court,  who,  in  obedience  to  such  citation, 
appeared  before  said  court,  and  rendered  an  account  of  his 
guardianship.  The  court  then  found  and  adjudged  the  guar- 
dian to  be  indebted  to  the  ward,  in  the  sum  of  $6,915.74  ;  and 
the  court  adjudged  the  guardian  to  pay  that  amount  to  the 
ward.  The  order  made  against  Whitney,  in  1847,  as  adminis- 
trator and  in  favor  of  the  heir,  and  the  order  made  against  him 
in  1844,  as  guardian,  and  in  favor  of  the  ward,  were  for  the 
same  moneys  which  had  come  to  his  hands  as  administrator,  as  a 
part  of  the  estate  of  the  intestate,  and  which  belonged  to  the  heir 
as  a  portion  of  his  distributive  share  of  the  estate,  after  the  pay- 
ment of  the  debts. 

This  bill  is  filed  by  Wood  against  the  heirs  of  Alexander,  to 
compel  them  to  make  contribution  for  the  amount  which  Wood 
has  paid  as  co-security  with  Alexander,  upon  the  administration 
bond.  The  heirs  resist  this  claim  for  contribution,  upon  the 
ground,  first,  that  although  the  money  was  received  by  Whit- 
ney as  administrator,  yet  it  was  retained  by  him  as  guardian, 
he  having  been  at  the  time  both  administrator  and  guardian, 
and  that  Wood  fraudulently  sufi'ered  the  judgment  to  go  against 
him  upon  the  administration  bond,  in  order  to  compel  contribu- 
tion out  of  the  estate  of  Whitney,  all  of  his  co-sureties  upon  the 
guardian  bond  being  insolvent.  It  is  also  alleged  that  the  or- 
der of  the  probate  court  made  in  1847,  against  the  administra- 
tor, was  fraudulently  obtained  for  the  same  purpose.  Second, 
it  is  insisted  that  the  notes  and  mortgage  given  by  Wood  to 
Pease  in  satisfaction  of  the  judgment,  did  not  amount  to  a  pay- 
ment, for  which  he  has  a  right  to  call  upon  a  co-surety  for  con- 
tribution. The  charge  of  fraud  is  not,  in  our  judgment,  sus- 
tained by  any  proof  in  the  record.  So  far  from  Wood  having 
been  guilty  of  a  fraud  in  procuring  the  order  of  the  probate 
court  against  the  administrator,  in  1847,  it  does  not  appear  that 
he  had  any  thing  to  do  with  that  proceeding,  or  knew  any  thing 
of  it,  either  at  that  time,  or  subsequently,  till  the  institution  of 
the  suit  upon  the  administration  bond.  And  so  far  as  we  may 
judge  from  the  record  of  that  suit,  it  seems  to  have  been  de- 
fended with  energy  and  in  good  faith.  No  fraud  having  been 
proved,  the  question  must  be  determined  in  the  first  place  upon 
effect  to  be  given  to  the  judgment  of  the  probate  court,  entered 
in  1847,  against  the  administrator,  ordering  him  to  pay  over 
the  money  in  his  hands  to  the  heir.  That  that  judgment  was 
binding  and  conclusive  upon  the  administrator  himself,  there  can 
be  no  doubt,  for  he  was  a  direct  party  to  it,  and  was  before  the 
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court  at  the  time,  and  the  court  had  competent  and  indeed, 
exclusive  jurisdiction  to  pronounce  that  order  or  judgment. 
The  effect  of  that  order  upon  the  sureties  of  the  administrator, 
must  depend  upon  our  statute.  Section  126  of  our  statute  of 
wills,  provides,  *•' If  any  executor  or  administrator  shall  fail  or 
refuse  to  pay  over  any  moneys  or  dividends  to  any  person  en- 
titled thereto,  in  pursuance  of  the  order  of  the  court  of  probate 
lawfully  made,  within  thirty  days  after  demand  made  for  such- 
moneys  or  dividends,"  the  executor  or  administrator  may  be  at- 
tached; "and  moreover  such  failure  or  refusal  on  the  part  of 
such  executor  or  administrator,  shall  be  deemed  and  taken  in 
law,  to  amount  to  a  devastavit^  and  an  action  upon  such  exec- 
utor's or  administrator's  bond,  and  against  his  or  their  securities, 
may  be  forthwith  instituted  and  maintained,  and  the  failure 
aforesaid  to  pay  such  moneys  or  dividends,  shall  be  a  sufficient 
breach  to  authorize  a  recovery  thereon."  If  we  are  to  give  any 
force  to  language,  this  statute  certainly  makes  that  order  as 
conclusive  against  the  security,  as  against  the  administrator 
himself.  That  judgment  or  order  is  made  evidence  of  a  devas-. 
tavity  if  not  complied  with,  and  entitles  the  person  in  whose 
favor  it  is  made,  to  recover  upon  the  bond  against  both  princi- 
pal and  security,  (a)  The  suit  upon  the  bond  is  a  collateral  ac- 
tion, founded  as  well  upon  that  judgment  as  upon  the  bond  itself, 
and  when  the  judgment  is  offered  in  evidence  like  any  other  judg- 
ment of  a  court  of  competent  jurisdiction,  it  cannot  be  inquired 
into  by  those  affected  by  it,  except  for  fraud.  Although  Wood 
was  not  a  party  directly  to  that  proceeding,  yet  he  was  bound 
by  it,  for  the  simple  reason  that  he  agreed  to  be  bound  by  it 
when  he  entered  into  the  bond ;  for  the  law  said,  if  he  entered 
into  the  bond,  he  should  be  bound  by  it.  This  answers  every 
objection  of  hardship  or  injustice  which  might  appear  to  exist, 
by  holding  him  concluded  by  a  proceeding  which  he  was  not 
notified  to  defend.  By  entering  into  the  bond,  he  not  only  as- 
sumed that  the  administrator  should  act  with  fidelity  and  discre- 
tion in  the  management  of  the  estate,  but  he  also  took  the 
responsibility  that  he  should  properly  defend  any  proceeding 
against  him  which  might  be  instituted  in  the  probate  court. 
The  administrator  might  do  or  omit  a  thousand  acts  for  which 
the  security  would  be  liable,  but  of  which  he  might  be  entirely 
ignorant,  or  if  known,  he  might  be  unable  to  control  in  the  least 
degree.  The  hardship  in  the  one  case,  is  no  greater  than  in  the 
other.  If  he  was  not  willing  to  take  the  responsibility  of  the 
administrator's  conduct  and  discretion  to  that  extent,  he  should 
not  have  become  his  security.  While  the  security  is  bound  by 
the  judgments  of  the  probate  court  against  his  principal,  if  he 

(a)  Gilbert  v.  Greptill,  34  111.  R.  140;  McLauglin  v.  Bank  of  Potomac, 
7  How.  U.  S.  R.  229-30. 
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thinks  those  judgments  are  unjust,  he  is,  by  the  188th  section  of 
the  same  statute,  allowed  to  to  take  an  appeal  to  the  circuit  court. 
And  that  was  the  remedy  which  should  have  been  adopted  by 
the  securities  in  this  case,  if  they  thought  the  order  against  the 
administrator  was  not  warranted  by  law.  It  is  unnecessary  to 
say,  in  this  collateral  proceeding,  whether  the  order  made  three 
years  before,  directing  Whitney  to  pay  over  to  the  infant  this 
same  money  as  guardian,  would  have  constituted  a  good  defense 
to  the  proceeding  in  1847,  against  him  as  administrator. 
That  defense  was  not  interposed,  and  the  judgment  is  as  con- 
clusive, upon  both  the  administrator  and  his  securities,  as  if  it 
had  never  existed.  It  was  too  late  for  Wood^to  make  it,  when 
sued  upon  the  bond,  as  the  court  then  decided,  and  it  Ls  too 
late  now  for  the  heirs  of  his  co-security  to  make  it, when  they  are 
sued  for  contribution.  If  any  doubt  could  be  entertained  as  to 
the  true  construction  of  our  statute,  the  great  number  of 
decisions  in  other  States  upon  similar  statutes,  referred  to  upon 
the  argument,  would  settle  it  beyond  controversy.  But  the 
statute  is  too  plain  to  require  authority,  or  to  admit  of  doubt. 
The  only  remaining  question  is  whether  Wood  has  paid  this 
judgment  in  such  a  way,  as  to  entitle  him  to  call  upon  the  heirs 
of  his  co-security  for  contribution  for  the  whole  amount  of  that 
judgment.  That  judgment  was' for  ^6,248.39  and  costs.  He 
paid  down  in  cash,  $103.25,  gave  one  note  for  $700.00,  paya- 
ble in  April,  1849,  and  notes  for  the  balance  payable  in  eleven 
equal  annual  installments,  abundantly  secured  by  mortgage 
upon  real  estate,  and  which  notes  have  been  paid  as  they  have 
respectively  fallen  due.  This  was  accepted  by  the  judgment 
creditor,  as  a  full  payment  of:  the  judgment,  and  a  receipt  to  that 
effect  was  given,  and  satisfaction  of  the  judgment  entered  of 
record. 

We  consider  it  too  well  settled  by  authority,  to  admit  of  ques- 
tion at  this  day,  that  where  one  person  is  obligated  to  pay  money 
for  the  use  of  another,  a  payment  made  in  any  mode,  either 
property,  or  negotiable  paper,  or  securities,  if  such  payment  is 
received  as  a  full  satisfaction  of  the  demand,  it  is  equivalent  to, 
and  will  be  treated  as  a  payment  in  cash.(<z)  Upon  this  point, 
a  bare  reference  to  a  very  few  of  the  many  authorities  with  which 
the  books  abound,  will  be  sufficient.  Wetherby  v.  Mann,  11 
John.  518  ;  McMillan  v.  Crofton,  6  Greenleaf,  307  ;  Randall 
V.  Rich,  11  Mass.  494  ;  Pearson  v.  Parker,  3  N.  H.  366  ; 
Atkinson  v.  Stewart,  2  B.  Monroe,  343.  There  are  a  few  decis- 
ions which  would  seem  to  conflict  with  this  rule,  but  they  are 
overborne  by  such  weight  of   authority,  that  the  principle  may  be 

{a)  Gillilan  v.  Nixon,  26  111.  R.  52  ;  Cox  v.  Reed  et  al,  27  III.  R.  438  ; 
Wilkinson  v.  Stewart  et  al.,  30  111.  R.  58 ;  Leake  v.  Brown,  43  111.  R.  37G. 
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considered  as  firmly  settled.  Where  the  payment  is  received  as 
a  complete  satisfaction,  and  the  debt  or  obligation  is  extinguish- 
ed, it  is  a  matter  of  no  moment  to  the  person  to  whose  use  the 
payment  was  made,  whether  it  was  made  in  money,  property,  or 
obligations.  The  benefit  to  him  is  the  same,  and  his  obligation  to 
refund  should  be  the  same. 

No  other  question  being  raised  as  to  the  correctness  of  this 
decree,  and  these  being  decided  in  favor  of  the  complainants,  the 
decree  must  be  afiirmed. 


Decree  qffinned. 


Otho  D.  Critzer,  appellant,  v.  Murray  McConnel, 
appellee. 

APPEAL  FROM  MORGAN. 

If  A  pays  money  to  B  to  be  applied  to  a  particular  purpose,  and  B  de- 
livers the  same  money  to  C  to  be  applied  by  C  to  tlie  same  purpose  ; 
if  C  misapplies  the  money,  A  may  recover  the  money  back  from  C  in 
an  action  for  money  had  and  received. (n) 

This  cause  was  heard  before  D.  M.  Woodson,  Judge,  without 
the  intervention  of  a  jury,  at  March  term,  1853,  of  the  Morgan 
Circuit  Court.  McConnel  recovered  judgment,  and  Critzer 
appealed. 

The  facts  of  the  case  are  stated  in  the  opinion, 

D.  A.  Smith,  for  appellant. 

M.  McConnel,  in  person. 

Caton,  J.  The  question  in  this  case  is  one  of  fact  rather 
than  of  law.  If  the  three  hundred  dollars  which  was  paid  to 
Critzer  by  Bonesteel,  was  the  money  of  McConnel,  and  was 
misapplied  by  Critzer,  there  can  be  no  doubt  of  the  plaintiff's 
right  to  recover,  and  that  the  finding  of  the  circuit  court  was 
proper.  Was  the  evidence  sufficient  to  justify  the  court  in  this 
finding  ?  Bonesteel  states  that  he  got  the  money  of  McConnel, 
to  be  used  according  to  the  terms  of  a  receipt  which  he  gave  to 
McConnel  at  the  time,  and  a  copy  of  which  is  attached  to  his 
deposition.     That  receipt  states  that  he  had  received  the  money 

(a)  McDonald  v.  Brown,  16  111.  R.  32  and  notes. 
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of  McConnel  for  the  purpose  of  being  used  to  purchase  for 
him,  and  in  his  name,  a  certain  judgment  specified,  and  in  the 
receipt,  Bonesteel  agreed  to  procure  a  transfer  of  the  judgment 
to  McConnel  in  ten  days,  or  to  return  the  money — the  judg- 
ment to  be  by  McConnel  transferred  to  Bonesteel,  at  any  time 
within  one  year,  upon  his  paying  him  three  hundred  and  thirty- 
six  dollars  therefor.  We  are  satisfied  that  the  receipt  truly  ex- 
plains the  character  of  the  transaction  between  the  parties  ; 
McConnel  was  to  purchase  the  judgment  with  his  own  money, 
and  take  an  assignment  to  himself,  and  agreed  to  transfer  it  to 
Bonesteel,  at  any  time  within  a  year,  upon  his  paying  him 
three  hundred  and  thirty-six  dollars  therefor.  Bonesteel  was  to 
negotiate  the  purchase  for  McConnel,  and  in  case  he  could  not 
do  so  within  ten  days,  he  was  to  return  the  money.  If  this  was 
the  true  character  of  the  transaction,  it  settles  the  question  of 
the  ownership  of  the  money  at  once.  It  was  as  much  McCon- 
nel's  money  while  in  the  hands  of  Bonesteel  for  that  specific 
purpose,  as  if  he  had  sent  his  clerk  or  any  other  agent  to  St. 
Louis  with  the  money  to  make  the  purchase.  The  fact  that 
there  was  an  agreement  that  Bonesteel  might  purchase  the 
judgment  for  a  certain  sum,  at  any  time  within  a  year,  did  not 
change  or  aflfect  the  ownership  of  the  money  in  the  least  degree. 
The  money  continued  McConnel's  as  much  as  if  he  had  em- 
ployed an  entire  stranger  to  negotiate  the  purchase  of  the  judg- 
ment. We  are  satisfied  that  this  money  continued  McConnel's. 
Bonesteel,  then,  as  the  agent  of  McConnel,  went  to  St.  Louis 
to  purchase  the  judgment  for  him.  There  he  met  Critzer,  gave 
him  the  money  and  the  assignment  of  the  judgment  to  be  exe- 
cuted by  Woods,  Christie  &  Co.,  the  owners  of  the  judgment, 
with  instructions  to  purchase  the  judgment  on  the  best  terms 
he  could  get  the  assignment  executed,  and  return  it  to  him. 
This  judgment  was  against  Critzer  himself,  who,  instead  of 
applying  the  money  in  good  faith,  according  to  McConnel's 
instructions,  by  purchasing  the  judgment  and  procuring  an 
assignment,  applied  the  money  in  payment  and  satisfaction  of 
the  judgment.  This  was  as  much  a  misapplication  of  the 
money  as  if  he  had  applied  it  to  any  other  purpose,  entirely 
foreign  to  the  transaction.  There  can  be  no  doubt  that  he  is 
liable  for  that  misapplication  of  the  funds,  as  for  money  had 
and  received.  Nor  would  it  make  any  difference  if  Bonesteel 
had  participated  with  him  in  this  scheme  to  defraud  McConnel 
out  of  his  money.  He  knew  it  was  McConnel's  money  when 
he  received  it,  and  was  bound  to  apply  it  according  to  McCon- 
nel's directions  or  to  return  it,  even  though  Bonesteel  had 
directed  him  to  misapply  it,  or  had  approved  of  the    misapplica- 
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tion  afterwards.  McConnel  might,  no  doubt,  hold  Bonesteel 
responsible,  but  that  does  not  relieve  Critzer  from  his  liability. 
McConnel  might  seek  his  remedy  against  which  he  chose. 

We  are  satisfied  the  case  was  correctly  decided  by  the  circuit 
court,  and  its  judgment  must  be  affirmed. 

Judgment  affirmed. 


Chaeles  W.  Hunter,  plaintiff  in  error,  v.  George  H.  Silvers, 
defendant  in  error. 


ERROR  TO  MADISON. 

A  bond,  signed  by  one  party  only,  executed  at  the  same  time  with  a 
lease  of  premises  for  a  year,  which  covenants  that  the  lessee  may 
have  the  privilege  of  renewing  the  lease  for  five  years,  with  a  privi- 
lege to  him  of  purchasing  the  premises,  &c.,  does  not  constitute  a 
present  demise  of  the  premises  for  the  extended  time,  which  can  be 
enforced  in  a  court  of  law. 

A  party  may,  for  a  sufficient  consideration,  buy  a  right  to  lease  or  pur- 
chase premises,  which  he  can  enforce. 

This  cause  Avas  heard  before  Underwood,  Judge,  at  August 
term,  1853,  of  the  Madison  Circuit  Court. 

This  is  an  action  of  wilful  detainer,  brought  by  Hunter 
against  Silvers,  to  get  possession  of  property  in  Alton.  Before 
the  justice,  a  verdict  was  rendered  for  the  defendant  ;  from 
v/hich  an  appeal  was  taken  to  the  Madison  circuit  court.  In 
that  court  a  verdict  was  also  rendered  for  the  defendant, 
Silvers  ;  from  which  last  decision  the  plaintiff  brings  this  suit 
to  this  court.  In  the  court  below,  the  plaintiff,  to  sustain 
the  issue  on  his  part,  showed  a  notice,  in  writing,  given 
to  Silvers  on  the  9th  of  April,  1853,  requiring  of  him  possession 
of  the  property  described  in  said  notice,  and  being  the  same  in 
controversy.  Also,  two  leases,  which  embrace  the  property, 
made  by  Hunter  to  Silvers,  and  under  which  he.  Silvers,  took 
possession ;  by  which  leases  the  said  Hunter  leased  said  prop- 
erty to  Silvers  for  the  term  of  one  year  from  the  first  day  of 
April,  1852,  with  covenants  that  Silvers  would  deliver  quiet 
possession  of  the  said  property  at  the  end  of  the  term.  Also, 
evidence  to  prove  that  Silvers  was  in  possession  of  the  property 
when  he  was  served  with  the  notice  to  surrender  it,  and  that  he 
still  remains  in  possession. 
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It  was  proved  by  one  Cooper,  that  Hunter  had  collected  rent 
from  Silvers  after  the  first  day  of  April,  1853,  by  virtue  of  a 
distress  warrant,  to  the  amount  of  between  forty  and  sixty  dol- 
lars. There  was  also  offered  in  evidence  by  the  defendant  Sil- 
vers, which  was  objected  to  by  plaintiff",  but  allowed  by  the  court, 
a  bond  made  by  Hunter  in  the  penal  sum  of  five  thousand  dol- 
lars ;  which  bond  recited  :  "That  whereas  he,  Hunter,  had,  on 
that  day,  made  a  lease  of  the  hotel  and  garden  at  the  corner  of 
Second  and  Walnut  streets,  in  Hunter's  addition  to  Alton,  with 
the  stables  and  wagon  yard  inclosed  in  block  No.  5,  for  the 
period  of  one  year  from  April  1st,  with  the  privilege  of  renew- 
ing the  same,  so  as  not  to  extend  to  more  than  five  years  from 
April  1,  1853,  at  $350.00  a  year;  conditioned  that  on  paying 
$1,000  a  year  for  six  years,  with  six  per  cent,  interest,  that 
Hunter  would  convey  to  Silvers  the  land  described  in  the  leases 
referred  to  ;  the  first  thousand  dollars  to  be  paid  on  the  first  of 
April,  1853,  with  an  additional  amendment  to  the  bond,  that  its 
terms  were  not  to  destroy  or  nullify  the  leases  of  the  property 
between  them,  but  that  they  were  to  stand  and  be  fully  com- 
plied with. 

W.  Martin,  for  plaintiff"  in  error. 

H.  W.  Billings,  for  defendant  in  error. 

Caton,  J.  There  is  one  important  question  in  this  case 
upon  which  our  decision  must  turn,  and  which  demanded  and 
has  received  the  most  careful  consideration  of  this  court.  That 
question  is,  Avhether  the  bond  which  was  introduced  in  evidence 
by  the  defendant,  created  a  demise  under  which  he  could  hold 
the  premises  afcer  the  expiration  of  the  lease.  The  leases 
introduced  by  the  plaintiff"  were  in  the  ordinary  form,  and  de- 
mised the  premises  in  question  to  the  defendant  for  one  year, 
and  contained  covenants  that  the  tenant  should  deliver  posses- 
sion at  the  end  of  the  year.  The  defendant  then  introduced  a 
bond,  dated  the  same  day  with  the  leases,  the  condition  of 
w^hich  is  as  follows:  "Whereas  I  have  executed  this  day  a 
lease  of  the  hotel  and  garden  at  the  corner  of  Second  and 
Walnut  streets,  in  Hunter's  addition  to  Alton,  together  with 
the  stable  and  wagon  yard  inclosed  in  block  No.  5,  in  said 
addition,  for  the  period  ot  one  year  from  April  1,  1852,  with 
the  privilege  of  renewing  the  snme,  so  as  not  to  extend  to  more 
than  five  years  from  April  1,  1853,  at  the  annual  rent  of  three 
hundred  and  fifty  dollars  per  year,  and  also  the  privilege  of 
purchasing,"     etc.,  specifying    the     terms    on  which  he  might 
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purchase.  This  bond  was  signed  by  Hunter  alone.  Immediately 
under  his  signature  is  appended  the  following  :  ^^A'bte.  It  is 
agreed  and  understood  by  the  parties  to  this  agreement,  that  the 
terms  ofthe  within  bond  does  not,  nor  is  it  intended  that  it  shall, 
nullify  or  affect  the  leases  of  the  property  between  the  parties,  but 
that  said  lease  shall  stand  and  be  fully  complied  with."  This  is 
signed  by  both  Hunter  and  Silvers. 

All  of  these  papers  being  executed  at  the  same  time,  and  re- 
lating to  the  same  subject-matter,  must  be  held  to  constitute  but 
one  contract.  Nor  is  there  any  difficulty  in  understanding  what 
was  that  contract.  It  was  an  absolute  demise  of  the  premises 
for  one  year,  at  a  specified  rent,  with  the  right  to  the  lessee  to 
have  the  lease  renewed,  at  the  end  of  the  year,  for  five  years 
longer,  with  the  right  also  of  the  lessee  to  purchase  the  premises 
at  certain  specified  terms,  and  with  a  covenant  by  the  lessee  that 
he  would  deliver  possession  of  the  premises  at  the  end  of  the 
first  year  which  would  terminate  the  lease.  I  see  no  objection  to 
this  right  of  renewal  or  right  of  purchase,  for  the  want  of  a  suffi- 
cient consideration.  Those  rights  were  in  law  granted  by  the 
same  contract  which  granted  the  use  and  occupation  of  the 
premises,  and  the  covenant  to  pay  the  stipulated  rent  was  a  con- 
sideration for  the  one  as  well  as  the  other.  The  presumption 
is,  that  Silvers  would  not  have  agreed  to  pay  that  rent  if  all  these 
rights  had  not  been  granted  to  him.  A  party  may,  for  a  suffi- 
cient consideration,  buy  a  refusal  or  right  to  lease  or  purchase 
premises,  as  well  as  any  other  right,  and  when  founded  upon  a 
consideration  he  may  enforce  such  right. 

But  the  question  here  arises,  Was  there  a  present  demise  for 
more  than  the  one  year  ?  Was  there  an  actual  lease  for  more 
than  the  one  term  specified.  The  very  statement  of  the  contract 
shows  that  there  was  not.  There  was  a  positive  lease  for  one 
year,  with  a  right  to  the  lessee  to  have  another  lease  of  the 
same  premises  at  the  end  of  that  year  for  a  further  term  of 
five  years.  If  by  that  contract  the  premises  were  leased  for  the 
five  additional  years,  then  the  tenant  by  that  contract  agreed 
absolutely  to  pay  the  rent  for  that  additional  term.  This  is  not 
pretended.  He  was  only  bound  to  take  the  premises  and  pay 
the  rent  for  the  one  year.  Beyond  that  he  assumed  nothing. 
An  examination  of  all  the  cases  relied  upon  by  the  defendant 
will  show  that  where  an  agreement  for  a  lease  has  been  held 
to  constitute  a  present  demise,  both  parties  have  been  bound 
by  the  agreement,  that  the  lease  should  be  actually  exe- 
cuted. When  both  parties  are  thus  bound,  so  that  either  could 
enforce  it,  it  has  been  held  to  constitute  a  present  demise, 
although   the  agreement   may  have    contemplated  the  execution 
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of  a  formal  lease.  Beyond  this  the  authorities  do  not  go.  We 
have  met  with  no  well  considered  case  where  the  agreement  has 
left  it  optional  with  one  party  or  the  other  to  enforce  the  contract 
and  demand  the  execution  of  the  lease  or  not,  as  he  might 
choose,  where  it  has  been  held  to  constitute  a  present  demise,  and 
entitle  the  party  to  insist  upon  it  as  such  in  a  court  of  law.  Fenny 
V.  Child,  1  Maule  and  Selwin,  262,  is  a  very  strong  case  of  this 
character.  There  was  a  lease  for  three  years,  with  a  covenant 
for  renewal  toties  quoties  during  twenty- one  years,  and  in  the 
meantime  and  until  such  new  leases  should  be  executed,  the  lessee 
should  retain  possession  of  the  premises,  and  it  was  held  that 
this  was  only  a  lease  for  three  years,  and  that  after 
that  time  the  lessor  could  recover  the  possession  in  ejectment, 
there  not  having  been  any  fresh  lease  granted.  That  was  cer- 
tainly a  much  stronger  case  than  this,  for  there  was  an  express 
covenant  that  the  tenant  might  retain  possession  till  the  new  lease 
should  be  executed,  and  yet,  as  the  tenant  alone  had  the  right  to 
insist  upon  the  renewal,  the  agreement  to  renew  would  not  be 
treated  as  an  actual  renewal.  There  was  no  lease  to  compel  the 
tenant  to  pay  rent  and  to  confer  upon  him  the  legal  right  to  the 
possession. 

In  cases  of  this  kind  the  party  is  not  without  his  remedy,  full 
and  complete.  But  he  must  see  to  it  in  a  forum  possessing  the 
necessary  powers  to  grant  it.  He  may  apply  to  a  court  of  equity 
for  a  specific  performance  of  the  agreement  and  compel  an  exe- 
cution of  the  lease,  and,  in  the  meantime,  if  he  is  likely  to  be 
turned  out  of  the  possession  in  violence  of  the  agreement,  the 
court  may  restrain  the  proceeding  at  law  till  the  rights  of  the 
parties  are  fully  settled  in  equity.  But  now  we  are  in  a  court  of 
law,  which  cannot  look  to  the  equities  of  the  parties,  but  must 
enforce  their  strict  legal  rights.  The  judgment  must  be  reversed, 
and  the  cause  remanded,  (a) 

Judgment  reversed. 

{a)  Fry  on  Sp.  F.  of  Con.  405. 
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William    Rawlings,   appellant,  v.    John    S.   Bailey  et  al., 

appellees. 

APPEAL  FROM  MORGAN. 


In  ejectment  the  declaration  must  specify  the  precise  character  of  the 
estate  claimed,  whether  it  be  in  fee,  for  life,  or  for  years. 

The  verdict  in  ejectment  must  also  be  equally  specific,  and  follow  the 
statute. 

A  guardian's  deed  is  inoperative,  unless  the  sale  and  conveyance  has 
been  reported  to  and  approved  by  the  circuit  ccurt.  Such  a  deed 
does  not  constitute  such  a  claim  and  color  of  title  made  in  good  faith, 
as  is  required  by  the  limitation  act  of  1839. 


This  case  is  stated  in  the  opinion.  The  cause  was  heard  be- 
fore Woodson,  Judge,  at  October  term,  1853,  of  the  Morgan 
Circuit  Court. 


D.  A.  Smith,  for  appellant. 
M.  McConnel,  for  appellees. 

Caton,  J.  This  was  an  action  of  ejectment,  in  "which  the 
plaintiff  below  declared  for  the  west  half  of  the  southeast  quarter 
of  section  two,  in  township  fourteen  north,  of  range  ten  west  of  the 
third  principal  meridian,  containing  seventy-seven  acres.  On  the 
trial  the  plaintiffs  sho^yed  a  deed  from  the  patentee  for  twentv- 
five  acres  off  of  the  south  end  of  the  tract  to  "  the  heirs  of  Alvah 
Sweet,"  and  proved  that  Alvah  Sweet  was  dead  and  that  the 
plaintiffs  were  his  heirs.  The  possession  of  the  defendant  was 
then  admitted,  and  the  plaintiffs  rested. 

The  defendant  then  produced  an  order  of  the  circuit  court  of 
Schuyler  county,  directing  one  Harvey,  as  guardian  of  the  plain- 
tiffs, to  sell  their  interest  in  the  land  on  the  20tli  day  of  July, 
1837,  and  that  on  that  day  Harvey  sold  said  twenty-five  acres 
of  land  to  one  Joel  Sweet,  from  whom  the  defendant  derived 
title.  The  guardian  never  made  any  report  or  return  of  his  pro- 
ceedings or  sale  under  the  order  to  the  circuit  court ;  and  no  sub- 
sequent order  was  ever  made  or  action  had  by  that  court  upon  or 
in  reference  to  that  sale.  The  defendants  further  proved  that 
Joel  Sweet  and  those  claiming  under  him  had  from  the  year  1837 
up  to  the    commencement   of   this   suit    (1852),  been    in   the 
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actual  possession  of  the  premises  by  residence  thereon.  The 
defendant  here  rested.  The  court  found  the  defendant  guilty, 
and  rendered  judgment  for  the  plaintiffs  ;  but  without  specifying 
either  in  the  judgment  or  the  verdict,  the  estate  in  the  prem- 
ises to  which  the  plaintiffs  was  entitled. 

We  are  clearly  of  opinion  that  neither  the  declaration  nor  the 
finding  in  this  case  entitled  the  plaintiffs  to  a  judgment.    Neither 
specify  the  estate   to  which   the   plaintiffs   Avere  entitled   in  the 
premises.     The  eighth  section    of  our  ejectment   law   first  de- 
clares what  the  declaration  shall  state  when   the  suit  is  brousrht 
to  recover  dower,  and  then  proceeds  :  "In  es^ery  other   case  the 
plaintiff  shall  state  Avhether    he  claims  in   fee,  or  whether  he 
claims  for  his  own  life,  or  the  life  of  another,  or   for  a  term  of 
years,  specifying  such  life  or  the  duration  of   such  term."     This 
statute  was  under  the  consideration  of   this    court   in  the  case  of 
Ballance  v.  Rankin,  12  111.  420.     After   adverting  to  the  pro- 
visions of  the  statute,  the  court  said:  "The    declaration  apprises 
the  defendant  of  the  precise   character  of   the  estate   sought   to 
be  recovered   against  him.     If  he  finds  he    cannot   successfully 
resist  the  claim,  he  may  let  judgment  pass  by  default,  and   thus 
.save  the  expense  and  trouble  of  further  litigation.  Or  if  he  chooses 
to  make  a  defense   he   has  only  to  come   prepared   to   meet  and 
resist  a  particular  and  not  a  general  claim.     But   if  the  statute 
is  to  be  regarded  as    directory  merely,    and   the  plaintiff  is  not 
bound  by  the  averments  in  his  declaration,   those  provisions  will 
become  wholly  inoperative,    and   cease  to  answer   any  useful   or 
practical  purpose.     The   plaintiff  will    declare    generally   in   all 
cases,    and  a  contest   will  be   unavoidable  whenever   he  is  not 
entitled  to  an  estate  in  fee  to   the   whole    of   the   premises  de- 
scribed in  the  declaration."     This  declaration    does  not   specify 
what  interest  or  title  the   plaintiff  does  claim    on   the  premises, 
Tvhile   the   statute  declares  that   he    shall  specify   such    claim, 
whether  it  be  in  fee  for  life,  or  years. 

The  findino;  or  verdict  of  the  court  was  altocrether  defective, 
and  did  not  authorize  a  judgment  upon  it.  The  seventh  clause 
of  the  twenty-fourth  section  provides  that,  "The  verdict  shall 
also  specify  the  estate  which  shall  have  been  established  on  the 
trial  by  the  plaintiff  in  whose  favor  it  shall  have  been  rendered, 
whether  such  estate  be  in  fee,  for  his  own  life,  or  for  the  life  of 
another,  stating  such  lives,  or  whether  it  be  for  a  term  of  years, 
specifying  the  duration  of  such  term."  This  the  verdict  did  not 
do,  and  hence  the  court  could  not  know  from  the  verdict  what 
judgment  to  render,  establishing  the  plaintiffs'  title  in  the 
premises,  (a) 

{n)  Minkhart  et  vx.  r.  Hankler,  19  111.  R.  48  ;  Harding  v.  Strons:,  4'3  111. 
R.  149  ;  Murphy  v.  Orr,  32  111.  R.  489. 
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We  think  the  court  decided  properly  in  rejecting  the  evidence 
of  title  set  up  under  the  guardian's  deed.  No  return  of  that 
sale  and  conveyance  was  ever  made  by  the  guardian  to  the  cir- 
cuit court,  and  no  order  was  ever  passed  by  that  court  approving 
of  and  recording  a  return  of  the  guardian.  This  precise  ques- 
tion was  directly  up  and  decided  by  this  court  in  the  case  of 
Young  V.  Keogh,  11  111.  642,  where  we  held  that  "  the  approval 
and  recording  of  the  return"  vest  in  the  purchaser  the  interest 
of  the  ward  in  the  premises,  and  without  such  approval  and  re- 
cording of  the  return,  no  title  passes  by  the  deed.  That  deed 
was  inoperative  and  was  properly  rejected. 

Nor,  according  to  the  case  of  Irving  v.  Brownell,  11  III.  402, 
does  this  deed  constitute  such  a  "claim  and  color  of  title  made 
in  good  faith,"  as  is  required  by  the  limitation  law  of  1839,  to 
protect  the  defendant  in  his  possession.  The  court  there  said  : 
"By  the  words  'claim  and  color  of  title  made  in  good  faith,' 
must  therefore  be  understood  such  a  title  as  tested  by  itself 
would  appear  to  be  good — not  a  paramount  title,  capable  of 
resisting  all  others,  but  such  an  one  as  would  authorize  the 
recovery  of  the  land  when  unattacked,  as  no  better  title  was 
shown;  that  is,  o. prima  facie  title."  The  guardian's  deed  did 
not  constitute  a  prima  Jade  title,  as  we  have  already  seen.  It 
conveyed  no  more  title  than  would  the  deed  of  a  married 
woman  without  any  acknowledgment.  Something  else  must 
be  shown  to  exist  in  connection  with  it  in  order  to  pass  the 
title ;  so  that  it  is  unnecessary  to  inquire  whether  the  defendant 
had  continued  in  the  possession  and  paid  the  taxes,  so  as  to 
entitle  him  tO' the  protection  of  that  statute,  if  he  held  under  a 
sufficient  title. 

The  decree  of  the  circuit  court  must  be  reversed,  and'  the 
cause  remanded. 

Judgment  reversed. 


Patrick  0.  Byrne,  plaintiff  in   error,  t-.  Andrew   J.  Stout, 
defendant  in  error. 

ERROR  TO  BOND. 

Castrating  a  scrub  hog  running  among  other  hogs,  is  not  such  proof  of 
a  change  of  property,  as  to  be  evidence  of  a  conversion  or  appropria- 
tion of  the  hog  by  a  party,  to  his  own  use. 

This  cause  was  heard  before  Underwood,   Judge,  at  October 
term,  1853,  of  the  Bond  Circuit  Court. 
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The  case  is  stated  in  the  opinion  of  the  court.  The  cause  was, 
by  consent  of  parties,  transferred  to  the  supreme  court  to  be  held 
in  the  second  grand  division,  at  Springfield. 

J.  &;  D.  Gillespie,  for  plaintiff  in  error. 

A.  Lincoln,  for  defendant  in  error. 

ScATES,  J.  On  the  trial  of  an  appeal  in  an  action  of  trover 
and  conversion,  the  defendant  recovered  a  judgment  for  three 
dollars,  and  the  refusal  to  grant  a  new  trial  is  assigned  for 
error. 

To  prove  the  conversion  of  the  property,  the  defendant  proved 
that  he  went  to  plaintiff's  house,    and   the   plaintiff  not  being  at 
home,  he  told  his  wife   that    he    had    come    for  his  hog.     She 
answered  that  he  had  better  not  take  the  hog  until  her  husband  came 
home.     He  saw  the  hog  that  day  in  the  pen  with  plaintiff's  fat- 
ting hogs.     He  returned  next  day   and  demanded  the  hog,  when 
plaintiff  answered,  that   he    did    not    believe    the   hog  was  his. 
Defendant's  witness  replied  that  it  was  defendant's,  and  he  would 
swear  to  it  ;  whereupon  plaintiff  told   defendant  to  take  the  hog. 
When  they  went   to  the  pen,  the  hog   was    not   in  it.     Plaintiff 
told  defendant,  if  he  would   wait   an   hour  or   so  the  hog  would 
come  up  and  he  could  get   him  ;  or   if   not,  he  would  put  him  up 
when  he  did  come  ;  and  if  defendant   would  return  in  the  morn- 
ing, he  could  get  him.     When  the  hog  came,  plaintiff  put  him  up, 
and  defendant  not  returning,  plaintiff  sent  him  word  that  the  hog 
was  there,  and  he  could  get  him  ;  defendant  replied,  that  plain- 
tiff might  bring  him  himself,  if  he  wanted   him  to  take  the  hog  ; 
that  he  had  a  hold  upon  plaintiff ;  that   he  intended  to  chastise 
him  ;  that  he  would  send  plaintiff  to  the  penitentiary,  and  would 
make  him  pay  for  the  hog.     There  was   some  further  proofs  for 
defendant,  that  plaintiff  had  been  heard  hallooing  to  the  dogs  of 
the  witness,  to  worry  the  hog,    and   that  afterwards  the  hog  was 
found  dead.     And  this  is  in  substance   all   the  material  evidence 
for  defendant,  shown  by  the  record.     Upon  this  proof,  we  are  of 
opinion  that  the  defendant  wholly  failed  to  show,  either  an  unlaw- 
ful taking,  or  an  actual   conversion.     Castrating  a   scrub   male 
hog  running  among  one's  stock,  is   not  such    proof  of  a   change 
of  property,  as  to  be  evidence  of  a  conversion,  or  appropriation  to 
plaintifl^'s  use.     But  when    we    examine   the   evidence  offered  in 
defense,  we  are  forced  to   the   conclusion   that  plaintiff  had  been 
trespassed  upon  by  the  hog    for    two    or    three   years,  and  had 
repeatedly  tried  without  success,  either  to  drive  the  hog  away  or 
to  keep  him   either    in,    or    outside    his   corn  fields,   and  other 
ill.  e.  vol.  XV.  13 
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inclosures.  That  the  hog  had  been  unmarked  and  ownerless  for 
years  ;  and  he  had  at  last  determined  to  fatten  him  for  a  tenant's 
use,  supposing  him  to  have  been  left  by  a  former  tenant ; 
defendant  having  disclaimed  to  plaintiff  the  ownership  of  the  hog. 
Yet  when  he  did  set  up  the  claim,  he  at  once  consented  to  let  him 
take  the  hog.  The  proofs  are  so  convincing  to  us,  that  there  is 
no  room  left  for  argument,  or  application  of  principles  of  law. 
Every  element  of  a  conversion  is  wanting.  There  is  neither  an 
unlawful  taking,  an  actual  conversion  to  the  use  of  plaintiff, 
or  any  other;  nor  is  there  a  constructive  conversion  by  refusal 
to  deliver  up  the  hog  upon  demand.  Besides,  there  are  very 
strong  reasons,  from  the  whole  evidence,  to  doubt  the  defendant's 
title  to  the  hog.  Judgment  reversed,  and  cause  remanded  for 
venire  de  novo. 

Judgment  reversed. 


Benjamin  Kinney  et  al.,  appellants,  v.  Avery  Turner, 

appellee. 


APPEAL  FROM  ADAMS. 


The  pleader  may  set  forth  any  number  of  facts  and  circumstances, 
wliich,  taken  together,  constitute  but  one  cause  of  action  or  defense  in 
one  count,  plea,  or  replication. 

In  pleading  a  total  failure  of  consideration,  the  pleader  should  set  forth 
every  distinct  element  entering  into  the  transaction,  and  then  as  dis- 
tinctly aver  a  failure  of  each  and  all  the  parts  of  it. 

Where  A.  agreed  in  consideration  of  a  note,  to  convey  to  B.  by  deed  of 
warranty,  the  free,  full,  and  exclusive  right  and  privilege  of  using  and 
running,  in  a  certain  township.  Page's  portable  saw-mill,  in  a  suit  upon 
the  note,  failure  of  consideration  having  been  pleaded,  it  was  held  not 
to  be  erroneous  to  instruct  the  jury,  "that  an  acceptance  of  a  quitclaim 
deed,  instead  of  a  deed  of  warranty,  would  be  binding,  if  the  jury  be- 
lieved from  the  evidence,  that  the  party  proceeded  under  the  quitclaim 
deed,  to  use  and  enjoy  the  right  conveyed  by  it." 

This  cause  was  heard  before  O.  C.  Skinner,  Judge,  at  March 
term,  1852,  of  the  Adams  Circuit  Court. 

The  fourth  plea  is  a  plea  of  total  failure  of  consideration. 
It  sets  forth,  that  at  the  giving  of  the  note  the  plaintiff  repre- 
sented that  he  had  the   exclusive  right  to   Page's  portable  saw- 
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mill,  and  agreed  to  convey  the  same  (that  is,  said  exclusive 
right),  to  defendants,  by  deed  of  warranty,  in  consideration  of 
which,  defendant  executed  the  note.  The  plea  then  avers  that 
said  plaintiff  did  not  convey  said  exclusive  right,  and  that  he 
did  not  possess  it.  •  The  plea  is  demurred  to,  on  the  ground  of 
duplicity.  The  plaintiff's  counsel  say  that  the  plea  should  have 
been  confined  to  the  averment,  either"  that  the  plaintiff  did  not 
convey  by  warranty  deed,  or  that  he  had  no  title  to  the  patent 
right. 

Williams  and  Lawrence,  for  appellants. 
Browning  and  Bushnell,  for  appellee. 

ScATES,  J.  The  objection  taken  to  the  fourth  plea  in  this 
case,  on  special  demurrer,  was  for  duplicity.  The  plea  alleged 
the  consideration  of  the  note  sued  on,  to  be  the  agreement  of 
the  defendant  to  convey  by  warranty  deed  to  them,  and  two 
others  impleaded  with  them,  the  free,  full,  and  exclusive  right 
and  privilege,  of  using  and  running,  in  a  certain  township. 
Page's  portable  saw-mill,  which  he  represented  to  them  that  he 
owned  ;  and  that  the  consideration  wholly  failed  in  this,  that 
he  had  no  title  or  right  to  the  exclusive  use  of  said  saw-mill 
in  said  township,  and  did  not  convey  the  same  to  them  by  war- 
ranty deed. 

We  are  of  opinion  the  court  erred  in  sustaining  the  demurrer 
to  this  plea,  for  duplicity. 

The  pleader  may  set  forth  any  number  of  facts  and  circum- 
stances, which,  taken  together,  constitute  but  one  cause  of 
action  or  defense,  in  one  count,  plea,  or  replication.  Stephen 
on  PI.  263.  And  by  parity,  so  he  may,  even  must,  in  averring 
the  consideration,  truly  set  forth  every  fact,  circumstance,  or 
inducement,  which  entered  into  and  formed  a  part  of  it,  other- 
wise, instead  of  showing  the  whole,  he  would  only  show  a  part ; 
and  being  confined  in  his  proofs  by  his  allegations,  he  must  fail. 
So  in  pleading  a  total  failure  of  consideration,  he  must  set  forth 
every  distinct  element  entering  into  it — and  then  as  distinctly 
aver  a  failure  of  each  and  all  the  parts  of  it — else  the  plea  would 
be  bad,  as  a  plea  of  total  failure.  A  good  illustration  is  found 
in  the  case  of  Sullivan  v.  DoUins,  13  111.  R.  85,  where  the  con- 
sideration consisted  of  several  distinct  matters.  The  difiiculty 
in  this  case,  we  presume,  arises  from  the  character  and  nature 
of  the  defense  of  a  total  failure  of  consideration — where  every 
thing  which  formed  part,  must  be  shown,  to  exhibit  the  consider- 
ation as  a  unit — and  where  it  consisted  of  parts,  or  many  things, 
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each  and  all  must  be  shown  to  have  failed, — it  is  not  so  in  plead- 
ing a  partial  failure. 

The  court  are  of  opinion  that  the  second  instruction  given  for 
defendant,  and  the  modification  of  the  plaintiff's  instruction,  were 
properly  given:  "That  an  acceptance  of  the  quit-claim  deed  by 
one  of  the  defendants,  would  be  binding  upon  them  all,  if  the 
jury  believe,  from  the  evidence,  that  they  proceeded  under  said 
deed,  to  use  and  enjoy  the  right  conveyed  by  it."(a)  The  prin- 
ciple laid  down  in  the  modification,  as  well  as  in  all  the  other 
instructions,  is  substantially  the  same  as  this,  and  need  not  beset 
out.  The  objections  urged,  are  upon  the  ground  that  parties, 
not  partners,  are  not  bound  by  the  several  separate  acts  of  each. 
JBut  without  inquiring  into,  or  discussing  this  proposition,  it  is 
fully  answered  in  this  case  by  the  latter  part  of  the  instruction, 
which  offers  as  evidence  of  the  consent  and  acquiescence  of  each, 
their  proceeding  "under  said  deed,  to  use  and  enjoy  the  right 
conveyed  by  it."  A  party  who  acts  under  a  contract  in  this  sense 
is  bound  by  it,  nor  can  a  party  Avho  acts  under  a  contract  in  this 
sense,  allege  non-performance  of  it.  1-i  John.  Rep.  401 ;  1 
:rairfield  R.  415. 

It  is  competent  for  the  parties  to  modify  or  rescind  the  contract 
in  whole  or  in  part,  and  this  may  be  shown  by  the  conduct  of  the 
p)arties  under  it.  4  Gilm.  R.  333.  But  one  party  alone  cannot 
alter  the  contract ;  he  must  perform  it,  or  avoid  it  m  toto  by  de- 
livering up  the  benefit  and  advantages  he  derived,  or  claimed  un- 
der it.     6  Cowen's  R.  449.(6) 

As  the  judgment  must  be  reversed  and  the  cause  remanded  for 
the  error  in  sustaining  the  demurrer  to  the  fourth  plea,  we  deem 
it  unnecessary  to  notice  the  questions  raised  upon  the  motion  for 
a  new  trial  upon  the  evidence  and  affidavits. 

Judgment  reversed  and  cause  remanded  for  further  pro- 
ceedings conformable  to  this  opinion. 

Judgment  reversed. 

(n)  Brown  v.  Scliuler,  41  111.  R.  19C  ;  Shelby  i:  Hutchinson,  4  Gil.   R. 
328  and  notes. 
(b)  Boney  v.  Smith,  17  111.  R.  533. 
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Illinois  State  Hospital  for  the  Insane,  appellont,  v.  James 
M.  Higgins,  appellee  ;  The  same,  appellant,  v.  John  Crock- 
er, appellee. 


APPEAL  FROM  MORGAN. 

A  suit  should  be  brought  against  a  corporation,  and    not  against    the 

individuals  incorporated  by  a  common  apiiellation. 
Dues  pajrable  out  of  a  particular  fund,  cannot  be  recovered  in   debtor 

assumpsit ;  the  appropriate  remedy  is  by  mandamus,  after  the  account 

has  been  audited  by  the  proper  officer. 

These    cases    were  heard   before    Woodson,    Judge   of     the 
Morgan  Circuit  Court,  at  October  term,  1853. 
The  facts  are  stated  in  the  opinion  of  the  court. 

W.  Broavn,  and  Stuart  and  Edwards,  for  appellant. 

M.  McConnel,  for  appellee. 

Scates,  J.  The  summons  issued  against  the  "  Illinois  State 
Hospital  for  the  Insane,"  and  the  declaration  counted  accordingly 
in  case  on  promises  for  salary  due  Higgins,  as  medical  superin- 
tendent. Overruling  a  demurrer  to  the  declaration  is  the  error 
assigned ;  and  the  only  question  raised  is  the  right  to  maintain 
an  action  against  the  institution  by  this  name,  and  to  recover  "this 
demand  in  this  form  of  action.  We  are  of  opinion  that  the 
action  will  not  lie. 

The  institution  is  incorporated  by  the  name  of  the  "  Trustees 
of  the  Illinois  State  Hospital  for  the  Insane,"  in  which  it  may 
sue  and  be  sued  and  take  and  hold  property,  and  transact  all 
necessary  business,  although  it  is  styled  and  known  as  the  Illinois 
State  Hospital  for  the  Insane.     Acts  18-17,  p.  42,  sees.  1,  2,  9. 

Being  a  corporate  body  and  not  a  voluntary  association  for 
eleemosynary  purposes,  where  suit  is  brought  it  should  be  against 
the  corporation  and  not  against  the  individuals  incorporated  by 
the  common  appellation  of  the  institution.  They  are  not  liable 
for  the  acts  of  the  corporation  in  an  action  in  that  name. 

The  court  resolves  further  that  dues  payable  out  of  a  particu- 
lar fund,  as  the  medical  superintendent's  salary  in  this  case,  do 
not  arise  on  contract  and  will  not  authorize  an  action  of  debt  or 
assumpsit,  which  would  entitle  the  plaintiff  below  to  general  sat- 
isfaction out  of  the  general  property  of  the  institution.     10  Eng. 
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C.  L.,  and  Eq.  R.  490  ;    70  Eng.  C.  L.  R.  535  ;    4  Serg.  and 

Rawle's  R.  448 ;  8  Meeson  and  Welsby's  R.  605. 

The  appropriate  remedy  for  the  defendant  is  to  have  his 
account  audited  by  the  proper  officer  of  the  institution  ;  and  upon 
refusal  of  the  officer,  either  to  audit  the  account  or  to  make 
proper  allowances,  a  mandamus  will  lie  to  compel  its  adjustment. 

Juds:77ient  reversed. 


Joseph  Vignos,  plaintiff  in  error,  v.  Harriet  Yignos,  defendant 

in  error. 

ERROR  TO  MACOUPIX. 

The  marriage  contract  will  not  be  dissolved  for  light  and  trivial  causes; 

and  parties  should  not  be  encouraged  to  ask  for  a  divorce,  unless  thej- 

can  show  such  a  case  as  the  law  requires. 
Unkind   treatment,  threats  of   personal  violence,  abusive  language,  and 

opprobrious  epithets,  without  personal  violence,  do  not  constitute  that 

degree  of  extreme  and  repeated  cruelty  which  the  statute  requires,  to 

authorize  a  decree  of  divorcefor  that  cause. 

This  cause  was  heard  bef()re  Woodson,  Judge,  at  September 
term,  1853,  of  the  Macoupin  Circuit  Court. 

The  facts  of  the  case  will  be  found  in  the  opinion  of  the 
Court. 

J.  M.  Palisier,  for  plaintiff  in  error. 

W.  Weer,  for  defendant  in  error. 

Caton,  J.  The  principles  involved  in  this  case  are  precisely 
like  those  decided  in  the  case  of  Birkby  v.  Birkby,  ante  120, 
and  must  be  decided  in  the  same  way.  The  complaint  in  the  bill 
is  cruelty  on  the  part  of  the  husband  towards  the  wife ;  but  the 
record  does  not  show  that  degree  of  extreme  and  repeated 
cruelty  which  the  statute  requires  to  authorize  a  decree  for  a 
divorce  for  that    cause.     That    the    husband   was    unkind  in  his 
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treatment,  and  tyrannical  in  his  disposition,  is  most  likely  true, 
but  there  is  no  personal  violence  shown,  unless  it  may  possibly 
be  inferred  upon  one  occasion,  -when  in  bed  together,  she  was 
overheard  to  request  him  not  to  kick  her.  Whether  he  had 
kicked  her  or  did  kick  her  the  witness  did  not  know,  nor  did  the 
party  state.  He  upon  one  occasion  commanded  her  to  make  up 
a  fire  and  get  him  some  dinner,  and  reproved  her  harshly  for 
talking  with  a  neighbor  passing  by,  in  such  a  way  as  to  evince  a 
no  doubt  groundless  jealousy  on  his  part,  and  drove  her  from 
his  house,  to  which  she  never  returned.  All  this  comes  far  short 
of  what  we  conceive  to  be  the  requirements  of  the  statute,  to 
constitute  extreme  and  repeated  cruelty.  The  marriage  contract 
should  not  be  dissolved  for  light  and  trivial  causes  ;  and  parties 
should  not  be  encouraged  by  our  decisions  to  come  into  court 
and  ask  for  a  divorce,  unless  they  can  show  such  a  case  as  the 
law  requires. (a) 

It  is  not  enough  that  the  parties  do  not  live  happily  together. 
Threats  of  personal  violence  may  have  been  used,  and  abusive 
language  and  opprobrious  epithets,  originating  in  a  groundless 
jealousy  ;  but  this  we  cannot  hold  to  be  a  sufficient  ground  for  a 
divorce  under  our  statute.  The  whole  community  is  interested  in 
maintaining  the  binding  obligations  of  the  marriage  relation,  and 
public  policy  forbids  that  it  should  be  dissolved,  even  with  the 
consent  of  the  defendant,  unless  the  actual  facts  shown  to  exist 
really  justifies  it,  under  the  law.  Such,  we  are  clearly  of  opinion, 
is  not  the  case  here,  and  the  decree  of  the  circuit  court  must  be 
reversed,  and  the  suit  remanded. 

Decree  reversed. 

('/)  Birkly  x>.  Birkly,  ante  122  and  notes  ;  Von  Glahn  «.  Von  Glahn,  46 
111.  R.  134. 


Richard  T.  Kraae/a/.,by  their  guardian,  plaintiffs  in  error, 
V.  Rachel  King,  defendant  in  error. 

ERROR  TO  MORGAN. 

Even  if  a  court  of  chancery  had  jurisdiction  to  sanction  a  compromise  on 
behalf  of  infants  who  are  suitors  before  it,  so  as  to  satisfy  the  claims  of 
the  widow  for  dower,  by  cash,  yet  such  a  power  should  always  be  exer- 
cised with  great  care  and  circumspection,  and  only  where  it  is  clearly 
and  manifestly  for  the  interest  of  the  infants  to  do  so.  The  court  will 
not  sanction  an  agreement  made  by  a  guardian  in  such  case,  unless  it 
is  satisfied  that  the  interests  of  the  infants  would  be  promoted  thereby. 
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This  cause  was  heard  before  Woodson,  Judge,  at  March  term,. 
1853,  of  the  Morgan  Circuit  Court.  The  case  will  be  found 
stated  in  the  opinion  of  the  court. 

William  Thomas,  for  plaintiffs  in  error. 

D.  A.  Smith,  for  defendant  in  error. 

CatOjST,  J.  This  was  a  bill  in  chancery  filed  by  a  part  of  the- 
heirs  of  William  King,  deceased,  who  were  infants,  and  ap- 
peared by  their  guardian,  against  the  remainder  of  the  heirs, 
praying  for  a  partition  of  the  lands  which  they  had  inherited 
from  their  ancestor,  or  that  they  be  sold,  and  the  proceeds  dis- 
tributed, if  it  should  appear  that  they  could  not  be  advanta- 
geously divided.  It  turned  out  that  they  could  uot  be  divided 
without  injury  to  the  estate.  An  amended  bill  was  then  filed, 
making  Rachel  King,  widow  of  William  King,  a  party,  and 
showing  that  her  dower  had  been  assigned  to  her  in  the  prem- 
ises, and  that  the  whole  estate,  including  the  portion  assigned 
to  the  widow  for  her  dower,  could  be  more  advantageously  sold 
together,  than  it  could  be  with  the  portion  assigned  to  the  widow, 
detached,  and  praying  that  the  whole  might  be  sold  together,  and 
the  proceeds  disposed  of  according  to  the  respective  rights  of  the 
parties. 

The  widow  answered,  consenting  to  the  sale  of  the  portion 
assigned  to  her,  with  the  rest,  provided  she  should  be  paid  out 
of  the  proceeds  of  the  sale,  the  value  of  her  dower  in  the  prem- 
ises to  be  computed  on  the  principle  of  life  annuities,  estimat- 
ing interest  at  six  per  cent.,  according  to  Dr.  Wigglesworth's 
Tables  of  Mortality  ;  and  showing  that  she  was  forty-seven  years 
of  age. (a) 

The  guardian  of  the  complainants  acceded  to  this  proposition, 
and  a  reference  was  made  to  the  master,  who  reported  in  favor 
of  it,  and  that  according  to  those  tables,  the  life-estate  of  the 
widow  was  sixty-four  dollars  and  ninety-six  cents  out  of  every 
hundred  dollars  of  the  proceeds  of  the  land  which  had  been  set 
apart  for  the  widow's  dower.  Upon  this  principle,  a  decree  was 
entered  by  the  circuit  court. 

The  guardian  not  being  satisfied  with  the  result,  has  brought 
the  case  here  for  our  consideration. 

We  will  not  say  that  the  court  of  chancery  may  not  have 
jurisdiction  to  enter  into,  or  to  sanction  a  compromise  on  behalf 

(n)  Now  widow  may  be  allowed  of  proceeds  a  part,  »fcc.  Laws  of  1867,. 
p.  156. 
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of*  infants  who  are  suitors  before  it,  so  as  to  satisfy  the 
claim  of  the  widow  for  dower,  by  cash,  but  such  a  power  shoukl 
always  be  exercised  with  great  care  and  circumspection,  and 
only  where  it  is  clearly  and  manifestly  to  the  interests  of  the 
infants  to  do  so.  This  we  are  not  satisfied  was  the  case  here, 
and  we  cannot  approve  of  the  decree  for  the  division  of  the  pro- 
ceeds of  the  sale  of  the  lands,  in  which  the  widow  had  a  life- 
estate.  By  the  decree  the  heirs  get  but  about  thirty-five  per 
cent,  of  the  proceeds  of  the  sale  of  the  estate  thus  situated. 
We  shall  not  stop  now  to  inquire  whether  the  tables  relied 
upon  afford  the  best  and  most  just  means  of  computing  the 
present  value  of  a  life- estate  in  lands.  In  this  instance,  and 
under  the  circumstances  of  this  case,  we  do  not  think  that  it  is 
manifestly  for  the  interests  of  the  infants  that  their  title  in  re- 
mainder, should  be  parted  with  for  thirty-five  per  cent,  of  the 
present  value  of  the  estate.  The  question  cannot  be  in  the 
least  embarrassed  by  the  consent  originally  given  by  the  guar- 
dian to  the  proposition  made  by  the  doweress.  He  could  not 
bind  the  infants  by  any  such  agreement  or  consent.  It  is  for 
the  court  to  say,  whether,  the  whole  case  being  considered,  they 
are  satisfied  the  interests  of  the  infants  would  be  promoted  by 
the  sale  of  their  title  in  remainder.  Ordinarily  the  law  pre- 
sumes that  it  is  for  the  interest  of  the  heir  that  he  retain  the 
title  in  remainder,  till  the  life-estate  terminates.  Here  there  is 
no  intimation  that  the  proceeds  are  needed  for  the  maintenance 
or  education  of  the  infants,  nor  is  it  shown  how  those  proceeds 
can  be  more  advantageously  invested.  We  are  of  opinion  that 
it  would  be  more  to  the  interests  of  the  infants  to  retain  their 
title  to  the  estate,  than  to  part  with  it  on  the  terms  prescribed 
in  the  decree.  The  decree  must  be  reversed,  and  the  suit  re- 
manded. 

Decree   reversed. 


Samuel  Gaty   et   al.,   plaintiffs  in  error,  v.  Thomas  J.  Casey 
et  al.,  defendants  in  error. 

ERROR  TO  ADAMS. 

It  is  the  use  of  tlie  materials  furnished,  and  the  putting  of  them  into 
the  building,  and  attaching  them  to  tlie  freeliold,  which  entitles  the 
party  to  a  lien,  to  the  extent  of  the  value  of  them. 
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And  if  such  materials  become  severed  from  the  freehold  by  fire,  the  lien 
is  not  thereby  destroyed. 

A  court  of  equity  will  treat  the  money  derived  from  the  sale  of 
property  upon  which  there  is  a  mechanics'  lien,  as  it  would,  the  prop- 
erty before  a  sale,  and  will  pursue  it  into  the  hands  of  the  party  Avho 
has  converted  the  property  into  money. 

In  May,  1849,  Gaty,  McCune,  and  Glasby,  filed  their  bill  for 
a  lien,  against  Thomas  J.  Casey  and  others,'  setting  forth  that 
on  the  24th  day  of  July,  1848,  they  sold  to  Casey,  in  St.  Louis, 
Missouri,  two  large  steam  boilers  and  fire-gauge  cocks,  to  be 
used  by  said  Casey  in  repairing  the  machinery  belonging  to  a 
mill,  in  the  county  of  Adams,  State  of  Illinois,  owned  and  occu- 
pied by  said  Casey  ;  the  said  Casey  agreeing  to  pay  $978.05, 
which  boiler  and  gauge  cocks  were  used  by  said  Casey  in  re- 
pairing said  mill.  The  bill  further  sets  forth,  that  before  said 
mill  had  been  conveyed  absolutely  to  said  Casey,  the  former 
owner  had  incumbered  it  to  a  large  amount,  by  deeds  of  trust. 
The  persons  owning  these  incumbrances  were  made  parties  to 
the  bill. 

In  February,  1850,  N.  Bushnell,  one  of  the  defendants,  in  his 
capacity  as  trustee  in  said  deeds  of  trust,  filed  his  answer  set- 
ting forth  in  detail  said  several  deeds  of  trust,  and  that  Samuel 
H.  Kennedy  and  Joseph  W.  Foster,  as  partners,  had  purchased 
an  interest  in  said  deed  of  trust,  and  should  be  made  parties, 
and  further  setting  forth  that  the  time  for  the  payment  of  the 
debt  secured  by  said  deed  of  trust  expired  on  the  16th  day  of 
July,  1848. 

At  the  October  term,  1850,  the  complainants  filed  a  supple- 
mental petition,  setting  forth  that  since  the  filing  of  the  original 
bill,  the  mill  had  been  sold  under  said  deed  of  trust,  and  pur- 
chased by  Foster  for  the  benefit  of  said  Kennedy  &  Foster ; 
and  that  since  said  sale,  and  in  the  month  of  January,  1850,  the 
buildings  on  said  premises  were  destroyed  by  fire,  being  insured 
at  the  time  for  $9,000,  which  sum  was  received  by  said  Foster 
from  the  insurance  companies.  This  supplemental  bill  further 
sets  forth,  that  the  said  boilers  and  gauge  cocks  were  saved  from 
said  fire,  slightly  injured,  and  afterwards  sold  by  said  Foster, 
for  said  firm  of  Kennedy  &  Foster,  being  at  the  time  subject  to 
the  lien  of  complainants,  of  which  Kennedy  &  Foster  had 
notice.  This  bill  makes  Kennedy  &  Foster  parties,  and  prays 
a  decree  that  they  pay  over  the  amount  received  by  them  on  the 
sale  of  the  boilers. 

To  this  bill  Bushnell  and  Kennedy  filed  an  answer,  again  set- 
ting forth  in  detail  the  said  incumbrances  on  said  property,  and 
the  purchase  of  said  property  by  said  Foster,  under  the  deed  of 
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trust,  setting  fortli  said  deed  to  Foster  ;  and  further  insisting, 
that  said  incumbrances  were  paramount  to  the  lien  of  the  com- 
plainants, and  greatly  exceeded  in  amount  the  value  of  said 
property. 

Foster  died,  and  his  death  was  suggested  on  the  record. 

The  cause  came  on  to  a  hearing  at  the  April  term,  1853,  upon 
the  original  and  supplemental  bill,  answers  of  Bushnell  and 
Kennedy,  and  replication  thereto,  and  upon  deposition  and  oral 
proof. 

The  deposition  of  Webster  proves  the  sale  of  the  boilers  to  be 
used  in  repairing  said  mill,  as  alleged  in  said  bill. 

The  complainants  further  proved,  the  the  mill  was  burned  in 
January,  1850;  that  the  boilers  were  saved  and  afterwards  sold  by 
Kennedy  &  Foster,  in  cash,  for  $625,  of  which  $300  was  left  in 
the  hands  of  N.  Bushnell,  to  abide  the  event  of  this  suit,  and  be 
paid  over  according  to  the  decree  of  the  court. 

The  defendants  then  proved  that  these  boilers  were  placed  in 
the  mill,  in  place  of  some  old  boilers  taken  out,  which  old  boilers 
were  worth  $250. 

The  defendants  then  proved  the  existence  of  the  prior  incum- 
brances on  the  property,  as  alleged  in  the  answer  of  Bushnell, 
and  that  these  incumbrances  exceeded  the  value  of  the  property, 
and  that  the  property  had  been  purchased  by  Kennedy  &  Foster 
on  the  sale  under  the  deed  of  trust. 

The  court  made  a  decree  dismissing  the  bill  as  to  all  the 
defendants  except  Casey,  "and  the  complainants  appealed. 

This  cause  was  heard  before  0.  C.  Skinner,  Judge,  at  the 
March  term,  1853,  of  the  Adams  Circuit  Court. 

Williams  &  Lawrence,  for  plaintiffs  in  error. 

BROWNma  &  Bushnell,  for  defendants  in  error. 

Caton,  J.  This  is  a  bill  to  enforce  a  mechanics'  lien  under 
our  statute.  The  complainants,  in  St.  Louis,  sold  to  Casey 
some  steam-boilers  and  gauge  cocks,  for  the  purpose  of  repair- 
ing a  mill  in  Adams  county,  in  this  State,  which  Casey  put  into 
the  mill.  Previous  to  the  time  Casey  had  purchased  the  mill 
property,  his  grantees  had  incumbered  it  by  certain  deeds  of 
trust,  to  secure  a  large  amount  of  money.  Under  these  deeds 
the  trustees  sold  and  conveyed  the  property  to  Foster,  who  pur- 
chased for  himself  and  Kennedy.  Afterwards,  the  mill  burned 
down,  and  the  boilers  were  saved  and  but  little  damaged,  and 
were  sold  by  Foster  &  Kennedy  for  $625,  three  hundred  dol- 
lars of  which  were  left  in  the  hands  of  the  defendant  Bushnell,  to 
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abide  the  event  of   this    suit,    according    to    the  decree  of  the 
court. 

The  first  objection  taken  is,  that  as  the  contract  was  made  out  o£ 
the  State,  no  lien  can  arise  under  our  statute,  which  cannot  oper- 
ate extra-territorially.  It  is  not  the  contract  which  creates  the 
lien  under  the  statute,  but  it  is  the  use  of  the  material  furnished 
upon  the  premises,  the  putting  of  them  into  the  building,  and 
attaching  them  to  the  freehold,  which  entitles  the  party  furnish-, 
ing  the  material  to  a  lien  upon  the  premises,  to  the  extent  of  their 
value.     This  objection  is  not  well  taken. 

The  complainants,  then,  were  entitled  to  a  lien  for  the  mate- 
rials which  they  furnished,  and  which  were  put  into  the  mill. 
The  twentieth  section  determines  the  rights  as  between  the 
party  furnishing  the  materials,  and  the  previous  incumbrance. 
That  section  provides  that  "no  incumbrances  upon  land  created 
|)efore  or  after  the  making  of  a  contract  under  the  provisions  of 
this  chapter,  shall  operate  upon  the  building  erected,  or  materials 
furnished,  until  the  lien  in  favor  of  the  person  doing  the  work, 
or  furnishing  the  materials,  shall  have  been  satisfied  ;  and  upon 
Cjuestions  arising  between  previous  incumbrancers  and  creditors 
under  the  provisions  of  this  chapter,  the  previous  incumbrance 
shall  be  preferred  to  the  extent  of  the  value  of  the  land  at  the 
time  of  making  the  contract,  and  the  court  shall  ascertain,  by 
jury  or  otherwise,  as  the  case  may  require,  what  proportion  of 
the  proceeds  of  any  sale  shall  be  paid  to  the  several  parties  in 
interest.  This  statute  declares  in  express  terms,  that  the  deed 
of  trust  which  had  been  previously  executed,  and  which  was  an 
incumbrance  upon  the  premises,  could  not  operate  upon  the 
steam-boilers  and  stopcocks  which  had  been  furnished  by  the 
complainant.  If  the  previous  incumbrance  could  not  operate 
upon  these  materials,  then  a  sale  under  the  deed  of  trust  could 
convey  no  title  to  them  to  the  purchaser;  or  if  any  title  was 
conveyed,  it  was  subject  to  the  prior  lien  of  the  complainants 
to  have  their  debt  first  paid  out  of  the  proceeds  derived  from 
the  sale  of  them.  If  this  was  the  condition  of  the  •  property 
wdiile  it  was  attached  to  the  freehold,  and  formed  a  part  of  the 
mill,  that  condition  was  not  changed  by  the  severance  from  the 
freehold,  by  means  of  the  fire.  That  could  not  and  ought  not 
to  destroy  the  lien  of  the  complainants  upon  the  materials,  and 
vest  in  the  purchasers  under  the  deed  of  trust  a  perfect  and 
unincumbered  title,  when  they  had  no  such  title  before.  They, 
however,  assumed  to  exercise  such  title,  and  sold  those  materials 
after  they  were  thus  severed,  for  cash,  thus  putting  them  entirely 
beyond  the  reach  of  the  court.  Bat  a  court  of  equity  will  not 
allow  its  justice  to  be    thus    defeated.     Whenever  it  is  necessary 
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it  will  treat  the  money  as  it  would  the  property,  and  follow  it  into 
the  hands  of  the  party  who  has  converted  the  property  into 
money.  This  is  one  of  the  most  familiar  principles  by  which 
courts  of  equity  have  ever  been  governed,  and  this  we  think  is  a 
proper  case  for  its  exercise.  Had  the  property  not  been  sold, 
but  remained  upon  the  premises,  the  prior  lien  of  the  complain- 
ants upon  it  to  the  extent  of  its  value  would  be  undoubted,  and 
the  court  could  not  hesitate  to  enforce  it.  It  having  been  sold 
and  converted  into  money  in  violation  of  this  prior  right  of  the 
complainants,  the  only  relief  w^hich  the  court  can  grant  is  to  award 
them  the  money  which  was  realized  from  the  sale  of  the  property. 
A  court  of  equity  cannot  allow  rights  to  be  thus  destroyed  by  the 
wrongful  act  of  one  who  is  substantially  claiming  to  have  con- 
verted the  property  of  another  into  money  which  he  may  claim 
as  his  own. 

The  decree  of  the  circuit  court  must  be  reversed,  and  the  suit 
remanded. 

Decree  reversed. 

(rt)  Smith  «.  Moore,  26  111.  R.  396  ;  EUett  v.  Tyler,  41  111.  R.  4  50  ;  Ham- 
mer «.  Johnson,  44  111.  R.  193. 


Guy  Morrison,  plaintiff   in    error,  v.  Martin  T.  Kurtz  et  al., 
defendants  in  error. 

ERROR  TO  MADISON. 

While  a  court  of  equity  has  undouhted  authority  to  compel  one 
creditor  to  satisfy  his  debt  out  of  a  particular  fund  to  which  he  alone 
can  resort,  yet  it  will  never  do  this  to  the  injury  of  such  creditor,  or 
where  that  course  will  work  injustice  to  other  parties. 

While  the  court  possesses  this  poAver,  it  by  no  means  follows  that  it 
will  always  be  exercised.  It  is  the  primary  duty  of  the  court  to 
protect  all  of  the  creditors  in  their  just  rights,  and  also  the  rights  of 
others. 

Partnership  estate  should  be  first  exhausted  to  pay  partnership  debts 
before  resort  is  had  to  the  separate  estates  of  tlie  partners.  And  the 
separate  creditors  are  entitled  to  be  first  paid  out  of  the  separate 
estates  of  the  several  partners. 

£A  partner  in  two  firms  may  have  claim  of  one  firm  allowed  against 
other  insolvent  firm.] 

Martin  T.  Kurtz,  as  surviving  partner  of  the  firm  of  M.  T. 
Kurtz  &  Company,  filed  his  bill,  alleging  that  he,  together  with 
■one  Vines  Davis,  in  the  year  1850,  being  the  owners  of  certain 
real  estate  in  the  county  of  Madison,  which  he  describes,  upon 
which  was  a  steam  flouring  mill,  formed  a  copartnership  for  the 
purpose  of  carrying  on  the  milling  business,  and  that  afterwards 
one  John   Loyd  became  a  member  of  said  copartnership,  paying 
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to  Kurtz  &  Davis  seven  thousand  dollars,  •which  were  applied  to 
the  satisfaction  of  the  debts  due  by  the  copartnership  ;  that  a 
distillery  was  erected  and  carried  on  upon  the  same  premises  by 
the  firm ;  that  the  firm  became  involved  to  the  extent  of  eighteen 
thousand  dollars  ;  that  soon  after,  Davis  and  Loyd  lost  their  lives 
by  the  same  accident  ;  that  Kurtz  was  unable  to  satisfy  the  debts 
due  by  the  firm  or  to  carry  on  the  business  without  loss.  There- 
fore, he  prayed  that  the  property  of  the  firm  should  be  sold  and 
the  proceeds  thereof  be  distributed  in  the  payment  of  the  debts 
due.  The  estate  and  assets  of  the  firm  were  ordered  to  be  sold 
and  distributed,  and  a  commissioner  was  appointed  to  carry  out 
the  decree. 

The  commissioner  sold  and  made  his  report,  and  the  court 
found  and  decreed  upon  it  that  the  debt  due  Guy  Morrison  was 
secured  by  a  deed  of  trust  on  r§al  estate  which  belonged  to  John 
Loyd  in  his  own  right,  and  that  Morrison  have  satisfaction  of 
his  claim  against  the  late  firm  of  Kurtz,  Davis  &  Co.  out  of  and 
from  the  real  estate  by  which  he  is  secured  for  the  payment  of 
his  said  claim ;  and  that  after  having  exhausted  said  real  estate 
for  that  purpose,  if  there  should  be  a  balance  unpaid  against 
the  firm,  Morrison  was  to  become  a  general  creditor  with  the  other 
creditors  who  have  presented  their  claims,  and  to  be  paid  in  the 
same  manner,  to  the  extent  of  said  balance ;  and  that  the  com- 
missioner should  retain  in  his  hands  an  amount  of  money  suf- 
ficient to  pay  any  deficiency  of  the  claim  of  Morrison,  which 
might  exist  after  the  sale  of  the  real  estate  on  which  he  holds 
the  deed  of  trust. 

By  agreement  the  case  was  to  be  taken,  if  appealed,  to  the 
supreme  court  at  Springfield. 

Morrison  assigned  for  error  that  the  court  below  erred  in  de- 
creeing  that  the  claims  filed  before  the  master  by  Martin  T.Kurtz 
&  Co.  be  allowed  to  be  paid  out  of  the  proceeds  of  the  partner- 
ship property  with  the  other  creditors,  excepting  the  said  Mor- 
rison ;  that  the  court  erred  in  decreeing  that  Morrison  have  sat- 
isfaction of  his  claim  against  the  firm  out  of  the  real  estate 
mortgaged  by  Loyd  for  the  payment  of  his  claim,  and  that  after 
having  exhausted  said  real  estate,  if  there  should  remain  a  bal- 
ance unpaid,  that  he  was  to  become  a  general  creditor  with* 
others,  &c.  ;  and  in  not  decreeing  that  the  claim  of  Morrison 
should  be  paid  out  of  the  partnership  property  as  a  general  cred- 
itor. 

The  decree  was   entered    by    Underwood,  Judge,  at    August 
term,  1853,  of  the  Madison  Circuit  Court. 


J.  &  D.  Gillespie,  for  plaintiff  in  error. 
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H.  Billings  and  G.  Trumbull,  for  defendants  in  error. 

Caton,  J.  Two  question  are  presented  for  our  consideration 
in  this  case:  First,  whetlier  Morrison  is  entitled  to  a  distributive 
share  of  the  proceeds  of  the  sale  of  the  mill  property  upon  his 
debt;  and  second  whether  Kurtz  &  Co.  are  entitled  also  to  share 
in  such  distribution. 

Morrison  held  a  mortgage  upon  this  property  to  secure  his 
debt,  which  was  to  be  paid  by  Kurtz  &  Davis,  who,  at  that 
time,  composed  the  firm.  Loyd  was  taken  into  the  firm  as  an 
equal  partner,  and  for  the  purpose  of  relieving  the  mill  property 
from  that  debt,  that  they  might  be  enabled  to  raise  other  money 
upon  that  property,  new  notes  were  given  to  Morrison,  ex- 
ecuted by  all  three  of  the  partners,  to  secure  which  Loyd  and 
wife  executed  a  deed  of  trust  of  his  separate  property  to  Mor- 
rison. After  the  dissolution  of  the  partnership  by  the  death  of 
Davis  &  Loyd,  a  decree  was  entered  in  this  suit  at  the  instance 
of  the  surviving  partner  directing  the  sale  of  the  mill  property 
for  the  payment  of  the  debts  of  the  firm  ;  and  Morrison  presents 
his  claim  before  the  master,  and  claims  a  distributive  share  of 
the  proceeds  of  the  sale,  as  one  of  the  creditors  of  the  firm. 
That  his  debt  was  due  from  the  firm,  and  was  a  partnership 
debt,  there  can  be  no  question  from  the  proofs  reported  by  the 
master,  and  the  only  objection  to  his  sharing  in  the  distribution 
is,  that  the  estate  is  insolvent,  and  that  his  debt  is  secured  by  a 
deed  of  trust  of  Loyd's  private  estate,  to  which  he  can  resort  for 
the  payment  of  his  debt,  and  to  which  the  other  creditors  of 
the  firm  cannot  resort  for  the  payment  of  their  debts.  While  a 
court  of  equity  has  an  undoubted  authority  to  compel  one 
creditor  to  satisfy  his  debt  out  of  a  particular  fund  to  which  he 
alone  can  resort,  yet  it  will  never  do  this  to  the  injury  of  such 
creditor,  or  where  that  course  will  work  injustice  to  other  par- 
ties. While  the  court  possesses  this  power,  it  by  no  means  fol 
lows  that  it  will  be  always  exercised.  It  is  the  primary  duty  of 
the  court  to  protect  all  the  creditors  in  their  just  rights,  and 
also  the  rights  of  others.  We  think  Morrison  has  a  right  to 
insist  upon  his  distributive  share  of  the  cash  raised  from  the 
sale  of  the  property  as  a  creditor  of  the  firm.  As  a  creditor  of 
the  firm  he  has  the  same  abstract  right  to  the  proceeds  of  the 
sale  as  the  other  creditors.  He  is  as  meritorious  in  every  re- 
spect as  they ;  and  because  he  was  more  vigilant  or  cautious  in 
requiring  security,  it  is  no  reason  why  he  should  be  put  in  a 
worse  condition  than  the  other  creditors,  by  having  his  debt 
postponed  and  his  payment  delayed  till  by  a  proper  proceeding 
he    can  realize    out  of    the   property    upon   which   his  debt  is 
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secured,  while  the  other  creditors  are  paid  in  cash.  Abstractly, 
he  has  as  much  right  to  this  money  as  they  have,  and  they  have 
no  merit  over  him  which  entities  them  to  immediate  payment, 
while  he  is  delayed. 

But  there  is  another  reason  why  Morrison's  debt  should  be 
paid  pro  rata  with  the  other  creditors  of  the  firm.  By  so  much 
as  this  dividend  will  reduce  Morrison's  debt,  by  so  much  will 
Loyd's  separate  estate  be  relieved  from  the  incumbrance  of  a 
debt  which  is  not  properly  chargeable  upon  his  estate,  but  is 
justly  chargeable  upon  the  partnership  estate.  Justice,  there- 
fore, to  Loyd's  separate  creditors,  who  are  here  represented  by 
the  administratrix,  requires  that  the  partnership  estate  should  be 
first  exhausted  in  the  payment  of  this,  with  other  partnership 
debts,  before  resort  is  had  to  his  separate  estate,  for  the  pay- 
ment of  the  firm  liabilities.  It  is  true  that  all  of  the  separate 
estates  of  the  several  partners  is  liable  to  the  payment  of  the 
partnership  debts,  but  not  till  all  of  their  separate  creditors  are 
paid.  The  partnership  estate  is  first  liable  for  the  payment  of 
the  partnership  debts,  and  the  separate  estates  of  the  partners  are 
first  liable  to  the  payment  of  the  separate  debts,  of  the  several 
partners.  This  rule  is  a  just  one  in  principle,  and  the  general 
creditors  of  the  firm  cannot  complain,  when  it  is  enforced  in 
favor  of  the  representatives  of  Loyd's  separate  estate ;  and  it  is 
by  no  means  certain  that  the  separate  creditors  of  Loyd  would 
not  have  the  right  to  insist  that  Morrison  should  receive  his  dis- 
tribution of  the  assets  of  the  firm  before  resorting  to  Loyd's  sep- 
arate estate  under  the  trust  deed.  At  any  rate,  we  think  he 
has  a  right  to  it,  when  it  is  claimed  by  him,  and  that  the  court 
erred  in  excluding  him  from  a  distribution  of  the  proceeds  of  the 
sale  of  the  firm  property. («) 

We  think  the  court  decided  properly  in  admitting  the  firm 
of  Kurz,  Davis  &  Stocking  to  a  dividend  upon  their  debt  out 
of  the  fund.  Kurtz  &  Davis  were  members  of  both  firms,  but 
Stocking  was  a  stranger  to  the  other  copartnership.  He,  at 
least,  has  a  right  to  insist  upon  this  dividend  as  much  as  if  his 
partners  were  not  connected  with  the  other  firm.  He,  as  a  part- 
ner, is  liable  for  all  of  the  debts  of  the  firm  of  which  he  is  a 
member,  and  he  has  a  right  to  insist  that  all  which  is  due  to 
his  firm  shall  be  brought  in  to  swell  the  fund  out  of  which  those 
debts  shall  be  first  paid.  It  is  true,  that  Kurtz  and  the  estate 
of  Davis  are  liable  for  the  debts  of  the  firm  of  Kurtz,  Davis  & 
Loyd ;  but  their  interests  in  the  assets  of  the  other  firm  is  not 
thus  liable  till  its  debts  have  been  all  paid  and  a  dividend  made 
to  them  of  the  residue.     Then,  and  not  till  then,  does  it  become 

(fl)  Berry  et  al.  v.  Powell,  18  111.  R.  100. 
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the  separate  property  of  the  individual  members  ol  the  firm, 
and,  as  such,  liable  for  the  debts  of  the  other  firm.  The  decree 
directing  the  distribution  of  the  proceeds  of  the  sale  of  the  prop- 
erty specified,  must  be  reversed,  and  the  suit  remanded,  with 
directions  to  let  Morrison  in  for  his  distributive  share,  with  the 
other  creditors. 

Decree  reversed. 


The  County  of    Macoupin,    appellant,    v.    Henry    Edwards, 

appellee. 

APPEAL  FROM  MACOUPIN. 

The  plaintiif  below  entered  into  a  contract  with  Macoupin  county  to 
properly  feed  and  clothe  every  pauper  sent  to  him  upon  the  order  of 
any  one  member  of  the  county  court,  for  a  specified  sum.  lleld^  that 
he  could  recover  no  more  than  that  sum  from  the  county  for  taking 
care  of  a  lunatic  pauper,  although  the  trouble  and  expense  was  in- 
creased by  reason  of  the  insanity.  The  term  pauper,  under  the  statute, 
includes  lunatic  paupers. 

A  lunatic  who  is  not  a  pauper  would  not  be  included  within  the  agree- 
ment. 

This  cause  was  heard  before  Woodson,  Judge,  without 
the  intervention  of  a  jury,  at  September  term,  1853,  of  the 
Macoupin  Circuit  Court. 

The  facts  of  the  case  will  be  found  in  the  opinion  of  the 
court. 

S.  S.  Gilbert,  for  appellant. 

J.  M.  Palmer,  for  appellee. 

Caton,  J.  In  the  contract  entered  into  between  Edwards 
and  the  county  court,  the  following  stipulation  is  expressed  : 
"  The  said  Edwards  shall  well  and  truly  receive  every  pauper 
sent  to  him  upon  the  order  of  any  one  member  of  the  county 
court,  and  shall  properly  feed  and  clothe  every  pauper  so  sent 
to  him,  and  humanely  treat  the  same,"  &c.,  for  which  he  was 
to  receive  one  dollar  and  thirty-seven  and  one-half  cents  per 
week  for  each  pauper  sent  by  the  proper  authorities,  in  addition 
to  the  use  of  the  farm,  &c. 

The  agreed  state  of  facts  is  as  follows  :  "  The  members  of 
the  county  court  sent  to  the    poor-house,  Whitfield,  Sprowell, 

ILL.  R.  VOL.  XV.  14 
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and  Camp,  three  insane  persons,  wlio  were  kept  by  plaintiff 
under  their  order.  It  was  agreed  that  said  persons  were  more 
troublesome  than  persons  of  sound  mind,  and  that  it  was  worth 
more  to  keep  them ;  and  the  plaintiff  insists  that,  for  keeping 
said  persons,  he  is  entitled  to  such  sum  as  it  was  reasonably 
worth,  without  regard  to  the  terms  of  said  bond.  The  defend- 
ants insist  that  these  persons  are  embraced  in  the  terms  of  said 
contract.  Upon  these  facts  the  court  found  for  the  plaintiff, 
deciding  that  such  insane  persons  were  not  within  the  terms  of 
said  contract,  and  rendered  judgment  for  the  plaintiff  for  the  sum 
of  two  hundred  and  seventeen  dollars  and  fifty  cents,  which  it 
is  admitted  it  was  reasonably  M'orth,  if  not  embraced  in  said 
written  contract." 

The  first  section  of  the  eightieth  chapter  R.  S.  defines  a 
pauper  to  be,  "Every  person  who  shall  be  unable  to  earn  a 
livelihood  in  consequence  of  any  bodily  infirmity,  idiocy, 
lunacy,  or  other  unavoidable  cause."  B^  the  subsequent  pro- 
vision of  the  same  section,  these  persons  are  required  to  be  sup- 
ported by  certain  specified  relations,  if  they  have  them,  in  any 
county  in  the  State,  of  sufficient  ability  to  do  so.  If  not,  then 
the  third  section  provides  that  "  The  said  pauper  shall  receive 
.such  relief  as  his  or  her  case  may  require  out  of  the  county 
treasury." 

The  fiftieth  chapter  of  the  Revised  Statutes,  entitled  "  Idiots 
•and  Lunatics,"  provides  that  whenever  any  idiot,  lunatie,  or 
distracted  person  has  any  estate,  the  judge  of  the  circuit  court 
may  summon  a  jury  to  inquire  whether  such  person  "be 
lunatic,  insane,  or  distracted,"  and  if  the  jury  find  him  so  to  be, 
the  judge  is  required  to  appoint  a  conservator,  who  shall  give 
bond,  and  take  charge  of  and  manage  his  estate  ;  and  the  fourth 
section  provides  that,  "It  shall  be  the  duty  of  such  conserva- 
tor to  apply  the  annual  income,  and  the  profits  thereof,  to  the 
support  of  such  idiot,  lunatic,  or  distracted  person,  his  or 
her  family."  Then  the  sixth  section  provides  as  follows  :  "  The 
overseers  of  the  poor  in  every  county  shall  take  charge  of  the 
body  of  any  person  so  insane,  lunatic,  or  distracted,  and  shall 
have  power  to  confine  him  or  her,  and  shall  comfortably  support 
such  person,  and  make  out  an  account  thereof,  and  return  the 
same  to  the  county  commissioner's  court,  whose  duty  it 
shall  be  to  make  an  order  requiring  the  treasurer  of  said  county 
to  pay  the  same  out  of  any  money  in  the  treasury  of  said 
county,  not  otherwise  appropriated." 

There  is  no  provision  in  this  chapter,  which  in  terms  gives  to 
the  conservator  the  control  of  the  person  of  the  lunatic,  but  it  is 
insisted  that   the   sixth  section    does  give  the  control     of     all 
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lunatics,  whether  they  have  conservators  or  not,  or  whether  they 
are  paupers  or  not,  to  the  overseers  of  the  poor.  Without  de- 
termining that  question  now,  but  assuming  it  to  be  true,  we  do 
not  think  it  justifies  the  decision  of  the  cour;  in  this  case.  It  is 
certain,  that  the  contract  in  this  case  covers  all  paupers  sent  by 
the  proper  authorities  to  Edwards  to  be  kept,  whether  they 
become  paupers  from  insanity  or  other  cause,  or  whether  they 
be  insane  or  not,  and  we  think  the  presumption  is,  from  the 
agreed  state  of  facts,  that  these  persons  were  sent  to  Edwards 
as  paupers.  The  terms  of  the  contract  are  explicit  that  he  shall 
take  and  support  all  paupers  sent  him,  at  the  stipulated  price, 
and  that  must  necessarily  have  reference  to  paupers  as  defined 
by  the  statute,  which  in  express  terms  includes  lunatics  who  are 
unable  to  support  themselves.  This,  it  must  be  presumed,  the 
plaintiff  knew  at  the  time  he  entered  into  the  contract,  and  he 
must  have  contracted  in  view  of  it.  It  is  no  doubt  true,  that 
insane  paupers  are  liable  to  be  more  troublesome  than  those  of 
sound  mind,  but  not  necessarily  so.  It  constitutes  no  legal  reason 
why  he  should  charge  more  than  the  stipulated  price,  because  it 
was  worth  more  to  keep  them  than  ordinary  paupers.  With  the 
same  propriety  might  he  charge  more  for  a  pauper  who  was 
afflicted  with  a  loathsome  disease ;  or  in  any  other  case,  where 
extra  trouble  was  incurred.  He  was  not  bound  to  take  any  but 
paupers,  and  if  the  county  authorities  had  assumed  to  take  charge 
of  these  persons,  and  they  had  sufficient  estate  to  support  them, 
but  were  sent  there  merely  for  safe-keepmg,  we  should  be  inclined 
to  hold  that  the  plaintiff  might  show  that,  by  proof,  and  if  shown, 
he  might  recover  upon  the  quantum  meruit,  because  they  would 
not  be  embraced  within  the  contract.  But  Ave  think,  very  clearly, 
the  presumption  is,  from  the  agreed  statement,  that  these  per- 
sons were  sent  to  the  plaintiff  as  paupers,  and  if  he  had  refused 
to  take  them  on  this  evidence,  he  would  have  been  liable  on  his 
bond  for  such  refusal.  But  having  taken  them,  he  is  only  enti- 
tled to  the  price  agreed  upon,  irrespective  of  the  question,  whether 
it  was  worth  more  or  less.  The  contract  was  one  which  the 
county  court  had  a  right  to  make,  and  they  have  a  right  to  insist 
upon  its  terms. 

The  judgment  must  be  reversed,  and  the  cause  remanded. 

Judgment  reversed. 


^:/t^^^^^ 
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David  B.  Watt,  plaintiff  in  error,  v.  Eliab  B.  Kirby, 
defendant  in  error. 

ERROR  TO  SCOTT. 

The  limitation  act  of  the  10th  of  Februarj'-,  1849,    was   intended    to 

have  a  prospective  operation  only. 
Where  credit  was  originally  given  to  one  of  two  partners,  the  creditor 

cannot  hold  both  liable,  although  both  may  receive  the  benefit  of  the 

transaction.(a) 
Where  testimony  is  so  equally  balanced,  that  no  conclusion  can  be  drawn 

from  it,  it  is  the  duty  of  the  jury  to  decide  against  the  party  who  holds 

the  affirmative  of  the  issue. 
A  party  who  makes  an  affirmative  allegation,  must  maintain  it  by  proof, 

or  the  finding  must  be  against  him.     His  proof  must  be  superior  to 

that  offered  by  his  adversary. 

This  cause  was  heard  at  the  April  term,  1853,    of  the    Scott 
Circuit  Court,  Woodson,  Judge,  presiding. 

M.  McCoNNEL,  and  N.  M.  Knapp,  for  plaintiff  in  error. 
D.  A.  Smith,  for  defendant  in  error. 

Treat,  C.  J.  This  was  an  aetion  of  debt,  brought  by  Kirby 
against  D.  B.  Watt,  surviving  partner  of  D.  Watt  &  Son. 
The  declaration  contained  the  common  counts.  The  defendant 
pleaded  nil  debet ;  and  that  the  cause  of  action  did  not  accrue 
within  five  years.  The  court  sustained  a  demurrer  to  the  latter 
plea.  It  appeared  in  evidence,  that  D.  Watt  run  a  flouring 
mill  for  some  time  on  his  own  account,  and  that  D.  B.  Watt 
was  employed  by  him  about  the  mill ;  that  they  afterwards 
formed  a  partnership  under  the  style  of  D.  Watt  &  Son,  and 
run  the  mill  on  account  of  the  firm  ;  that  Kirby  was  in  the 
habit  of  buying  wheat,  and  having  it  delivered  at  the  mill ;  that 
it  was  the  custom  to  give  receipts  for  the  wheat,  and  for  the 
parties  to  settle  thereby  ;  that  Palmer  delivered  a  quantity  of 
wheat  at  the  mill  for  Kirby,  but  it  did  not  appear  whether  any 
receipt  was  ever  given  for  it.  The  proof  left  it  very  doubtful 
whether  this  wheat  was  delivered  at  the  mill  before  or  after  the 
formation  of  the  partnership  ;  and  whether  it  was  included  in 
any  settlement  made  between  Kirby  and  D.  Watt,  or  D.  Watt  & 
Son.  The  plaintiff  claimed  to  recover  the  value  of  the  wheat 
delivered  by  Palmer.  The  court  instructed  the  jury,  at 
the  request  of  the  plaintiff,  "  that  if  the  wheat  was  originally 

(a)  Wittram  v.  Van  Wormer,  44  lU.  R.  537.- 
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contracted  for  with  D.  Watt,  but  was  delivered  to  D.  Watt  & 
Son,  and  went  to  their  use,  then  the  defendant,  as  surviving 
partner,  is  bound  to  account  to  the  pUxintiff  for  the  same  ;  and 
unless  he  proves  that  it  has  been  paid  for,  the  plaintiff  is  entitled 
to  recover.  The  court  refused  to  instruct  the  jury,  at  the 
instance  of  the  defendant,  "that  to  enable  the  jury  to  find  a  ver- 
dict for  the  plaintiff,  they  must  believe  from  the  evidence  that 
the  wheat  was  sold  and  delivered  by  him  to  the  firm  of  D.  Watt 
&  Son  ;  and  if  the  testimony  in  the  case  leaves  the  question 
equally  doubtful,  whether  the  wheat  was  sold  and  delivered  to 
D.  Watt  before  the  partnership  with  his  son,  or  to  D.  Watt 
&  Son,  after  the  partnership,  then  they  must  find  for  the  defend- 
ant." The  verdict  and  judgment  were  in  favor  of  the 
plaintiff. 

1.  The  demurrer  was  properly  sustained  to  the  plea  of  the 
statute  of  limitations.  Before  the  passage  of  the  act  of  the  10th  of 
February,  1849,  there  was  no  limitation  to  actions  of  debt  upon 
simple  contract.  That  act  required  such  actions  to  be  brought 
within  five  years,  but  it  was  intended  to  have  a  prospective  opera- 
tion only.  This  suit  was  commenced  within  five  years  after  the 
13th  of  April,  1849,  the  time  when  that  act  became  operative. 
The  bar  was  therefore  not  complete.  See  the  case  of  Trustees 
of  Schools  V.  Chamberlain,  14  Illinois,  495. 

2.  Where  credit  is  originally  given  to  one  partner,  the  credi- 
tor cannot  hold  the  partners  liable,  although  they  may  receive  the 
benefit  of  the  transaction.  The  debt  being  separate  in  its  incep- 
tion, does  not  become  joint  by  the  subsequent  application  of  the 
funds  to  the  purposes  of  the  partnership.  We  do  not  consider  the 
instruction  given  for  the  plaintiff  as  impugning  this  principle. 
It  appeared  that  an  arrangement  existed  between  the  plaintiff 
and  D.  Watt,  by  which  the  former  purchased  wheat  and  had  it 
delivered  at  the  mill  carried  on  by  the  latter  ;  and  that  the  same 
course  of  business  was  pursued  after  the  mill  passed  into  the 
hands  of  the  partners.  The  partners  were  not  chargeable  for 
any  wheat  delivered  at  the  mill  before  the  partnership  was 
formed,  although  it  may  have  gone  to  their  use.  The  liability 
attached  to  D.  Watt  on  the  delivery  of  the  wheat,  and  could  not 
be  transferred  to  the  partners  without  their  express  consent. 
The  credit  was  given  to  him,  and  not  to  the  partners.  But  the 
case  is  different  in  respect  to  grain  delivered  to  the  partners, 
although  it  may  have  been  delivered  in  pursuance  of  the  previous 
general  arrangement.  No  credit  was  given  to  D.  Watt  when  the 
arrangement  was  made.  It  was  the  delivery  alone  that  rendered 
him  liable.  The  partners  are  clearly  liable  as  original  contract- 
ors for  any  grain  delivered   to    them.     They   received  it  on  their 
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joint  account,  and  not  on   behalf  of  D.  Watt  individually.     The 
credit  was  given  to  them,  and  not  to  him. 

3.  The  court  erred  in  refusing  the  instruction  demanded  by 
the  defendant.  It  is  the  duty  of  a  jury  to  weigh  the  evidence, 
and  decide  the  issue  as  the  evidence  may  preponderate.  But  a 
case  may  occasionally  arise  where  the  testimony  is  so  equally  bal- 
anced, that  no  conclusion  can  be  drawn  from  it.  In  such  case,, 
it  is  clearly  their  duty  to  decide  against  the  party  who  holds  the 
affirmative  of  the  issue.  The  scale  must  incline  to  his  side, 
before  he  is  entitled  to  a  favorable  decision.  A  party  who 
makes  an  affirmative  allegation,  must  maintain  it  by  proof,  or 
the  finding  must  be  against  him.  He  must  establish  the  truth  of 
the  allegation.  It  is  not  enough  that  his  proof  may  be  equal  to 
that  of  his  adversary.  It  must  be  superior.  In  this  case,  the 
plaintiff  alleged  that  the  grain  was  delivered  to  the  partners,  and 
it  was  incumbent  on  him  to  make  good  the  allegation.  If  the 
evidence  tended  equally  to  show  a  delivery  to  D.  Watt,  the  defend- 
ant was  entitled  to  a  verdict.  In  such  event,  the  affirmative  alle- 
gation of  the  plaintiff  was  not  established.  Further  testimony 
was  necessary  to  destroy  the  equilibrium,  and  turn  the  scale  in  his 
favor.  So  if  the  grain  was  delivered  to  the  partners,  the  burden 
of  proving  payment  would  rest  on  the  defendant ;  and  if  he  failed 
to  show  payment  by  a  preponderance  of  testimony,  the  plaintiff 
would  be  entitled  to  judgment. 

The  judgment  is  reversed,  and  the  cause  remanded. 

Juds'inent  reversed. 


William  M.  Cowgill  f/    c/. ,    plaintiffs    in    error,  r.  James  Gt.. 
Long,  defendant  in  error. 

ERROR  TO  MENARD. 

It  is  essential  to  tlie  validity  of  a  school  tax,  that  it  be  certified  to   the 

clerk  on  the  day  designated  by  law. 
The  legislature  has  power  to  pass  au  act  to  remedy  defects   in  the  law 

authorizing  taxation  for  building  school-houses,  while  the  tax  remains 

uncollected. 

Woodson,  Judge,  tried  this    case  at  May  term,  1853,  of  the 
Menard  Circuit  Court; . 
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W.  H.  IIerndon,  for  plaintiffs  in  error. 
T.  L.  Harris,  for  det'emlant  in  error. 

Treat,  C  J.  The  82l1  section  of  the  "  Act  to  establish  and 
maintain  common  schools,"  approved  February  12,  1840,  pro- 
vides:  "  On  the  first  Saturday  of  May  next,  and  on  the  first 
Saturday  of  May  annually  thereafter,  the  inhabitants,  legal 
voters  of  any  school  district  in  this  State,  may  meet  together  at 
some  convenient  place  in  the  district,  for  the  purpose  of  voting 
for  or  against  levying  a  tax  for  the  support  of  common  schools, 
for  building  and  repairing  school-houses,  or  for  other  school  pur- 
poses." It  further  provides,  "  that  if  five  of  said  inhabitants 
rec[uest  it,  the  school  directors  shall  call  such  meeting,  to  be 
holden  upon  any  Saturday."  The  72d  section  requires  the  dis- 
trict clerk  to  certify  to  the  county  clerk,  before  the  first  of  July, 
a  correct  abstract  of  the  votes,  and  the  amount  of  money  voted 
to  be  raised ;  and  makes  it  the  duty  of  the  county  clerk,  to  charge 
the  amount  upon  the  property  assessed  for  taxation  in  the  school 
district,  and  enter  the  same  in  the  tax  book. 

The  2d  section  of  the  "  Act  to  amend  the  several  acts  concern- 
ing the  public  revenue,"  approved  February  8, 1849,  requires  the 
assessor  to  return  the  assessment  to  the  county  clerk,  by  the  first 
Monday  of  September ;  and  makes  it  the  duty  of  the  county 
clerk  to  eleliver  the  tax  book  to  the  collector,  by  the  first  Monday 
of  November. 

On  Saturday,  the  20th  of  July,  1850,  the  inhabitants  of  a 
school  district  in  Menard  county  voted  a  tax  of  $500,  for  the 
purpose  of  erecting  a  school-house  in  the  district ;  and  the  dis- 
trict elerk  certified  the  proceedings  to  the  county  clerk,  on  the 
15th  of  October  ;  and  the  county. clerk  charged  the  amount  upon 
the  property  assessed  in  the  district,  and  made  the  necessary  en- 
tries in  the  tax  book.  Cowgill  and  Frackelten  were  charged 
$28.26  on  account  of  this  tax;  and  the  collector  distrained  their 
property  for  its  payment,  on  the  14th  of  May,  1851.  They 
thereupon  filed  a  bill  in  chancery  against  the  collector,  and  en- 
joined him  from  selling  the  property  distrained. 

While  this  suit  was  pending,  and  on  the  21st  of  January,  1853, 
an  act  was  passed  in  these  words  :  "  That  the  vote  of  the  inhabi- 
tants of  school  district  No.  1,  in  township  eighteen  north,  of 
range  seven  west,  in  Menard  county,  and  the  tax  voted  by  said 
inhabitants,  on  the  20th  day  of  July,  1850,  are  hereby  declared 
to  be  good,  valid,  and  effectual  in  law  and  in  equity ;  and  the  act 
of  the  secretary  and  chairman,  in  certifying  to  the  district  direc- 
tors the  record  of  the  meeting  of  said  inhabitants  on  the  day  and 


204  SPRINGFIELD. 


Cowffill  et  al.  v.  Lons:. 


year  aforesaid ;  and  the  act  of  the  district  clerk,  in  certifying  to 
the  clerk  of  the  county  court  of  said  county  the  abstract  of  the 
votes,  and  the  amount  of  money  voted  to  be  raised  at  said  meet- 
ing ;  and  the  act  of  the  county  clerk  aforesaid,  in  computing  the 
tax  upon  the  taxable  property  of  said  school  district,  are  hereby 
declared  to  be  good,  legal,  and  eHectual  in  law,  in  all  respects 
whatever." 

The  cause  was  submitted  to  the  court,  on  the  foregoing  state 
of  case,  and  a  decree  was  entered  dissolving  the  injunction,  and 
dismissing  the  bill. 

The  tax  might  properly  have  been  voted  on  "  any  Saturday" 
in  May  or  June.  That  term  applied  as  well  to  the  latter  as  the 
former  month.  But  the  tax  was  improperly  voted  in  July.  It 
was  then  too  late  to  have  the  same  charged  on  the  assessment  for 
■  1850.  A  school  tax  could  not  be  included  in  the  tax  book  of 
that  year,  unless  it  was  reported  to  the  county  clerk  before  the 
first  of  July.  This  provision  of  the  statute  is  imperative,  and 
in  no  sense  discretionary.  It  is  as  essential  to  the  validity  of  a 
school  tax,  that  it  be  certified  to  the  county  clerk  by  the  day 
designated,  as  it  is  to  the  validity  of  a  State  and  County  tax, 
that  the  assessment  be  made  and  returned  within  the  time  limited. 
If  this  was  the  only  point  in  the  case,  the  complainants  would 
clearly  be  entitled  to  the  relief  sought,  or  if  the  property  seized 
had  been  sold,  their  title  would  not  be  divested  by  the  proceed- 
ings. See  Marsh  v.  Chesart,  1-1  111.  223  ;  Billings  v.  Detten, 
posl,  218. 

But  this  question  does  not  dispose  of  the  case.  The  effect 
of  the  act  of  the  21st  of  January,  1853,  remains  to  be  con- 
sidered. The  act  relates  exclusively  to  this  particular  tax ;  and 
the  intention  of  the  legislature  cannot  be  mistaken.  It  was  to 
cure  the  defects  in  voting  and  charging  the  tax.  And  the 
object  was  accomplished,  if  the  legislature  had  power  to  pass 
the  act.  So  far  as  this  case  is  concerned,  there  can  be  no 
reasonable  doubt  of  its  authority  in  the  matter.  It  was  clearly 
competent  for  the  legislature  to  remedy  these  defects,  while  the 
tax  remained  uncollected.  Laws  of  this  character  are  often 
passed  to  secure  the  collection  of  taxes  defectively  levied,  and 
there  can  be  no  serious  objection  to  their  validity.  When  this 
act  was  passed,  the  tax  charged  against  the  complainant  was 
unpaid.  The  proceedings,  as  to  them,  were  not  concluded.  It 
did  not,  therefore,  have  the  effect  to  divest  their  title,  and  vest  it 
in  another.  They  still  had  the  right  to  pay  the  tax,  and  dis- 
charge the  levy  on  their  property.  If  the  property  has  since 
been  sacrificed  to  pay  the  tax,  it  is  the  result  of  their  own  neg- 
lect.    If  the  property  had  been  sold  prior  to  the  passage  of  the 
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act,  the  case  would  present  a  more  serious   question.     It    might 
then  be   contended,  with  some    degree  of  plausibility,  at  least, 
that   their   property   had   been  taken  from  them  by  a  legislative 
decree,  and  transferred  to  another. 
The  decree  must  be  affirmed. 

Decree  affi^^mcd. 

{a)  Post  218,  220 ;  Smith  on  Con.  of  S.  546. 


I-IiEAM  Kimball,  for  the  use  of  Phineas  Kimball,  plaintiff  in 
error,  V.  Justice  Mulhern  etal.,  as  Assignees  of  John  D. 
Rennard,  et  al.,  defendants  in  error. 

ERROR  TO  HANCOCK. 

Property,  in  the  hands  of  an  assignee,  for  the  purpose  of  paj'ing  credi- 
tors, cannot  be  reached  by  attachment  or  garnishee  process. 

Tins  cause  was  heard  by  the  court,  Woodsox,  Judge,  pre- 
siding, without  the  intervention  of  a  jury,  at  October  term,  1851, 
of  the  Hancock  Circuit  Court. 

The  opinion  gives  a  full  statement  of  the  case. 

Broavning  and  Bushnell,  and  R.  S.  Blackv^^ell,  for  plaintiff 
in  error. 

Warren  and  Edmonds,  and  Williams  and  Laavrence,  for 
defendants  in  error. 

Treat,  C.  J.  This  was  a  proceeding  by  attachment,  com- 
menced in  March,  1848,  by  Hiram  Kimball  against  Justice  Mul- 
hern and  George  J.  Barnett.  The  writ  of  attachment  was  levied 
on  certain  real  estate.  The  declaration  alleged  in  substance  that 
Smith  and  Rennard  were  indebted  to  the  plaintiff'  in  the  sum  of 
$2,000,  on  the  12th  of  August,  1846  ;  that  on  that  day  he  sued 
out  an  attachment  against  them,  which  was  immediately  levied  on 
their  property  ;  that  on  the  20th  of  the  same  month  Smith  and 
Rennard  assigned  all  of  their  estate,  including  the  property  so 
attached,  to  the  defendants  ;  that  an  arrangement  was   thereupon 
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made  by  which  the  plaintiff  released  the  property  attached,  and 
the  defendants  undertook  to  pay  him  $1,306,80,  out  of  the  first 
proceeds  of  the  estate  assigned  ;  and  that  the  defendants  had.dis- 
posed  of  the  estate  and  received  $5,000  on  account  thereof. 
The  declaration  also  contained  a  count  for  money  had  and  re- 
ceived.    The  defendants  appeared,  and  pleaded  non-assumpsit. 

The  cause  was  submitted  to  the  court  at  the  October  term, 
1851,  The  plaintiff  read  in  evidence  the  proceedings  in  the  at- 
tachment suit  referred  to  in  the  declaration.  He  also  introduced 
the  officer  who  served  the  attachment  issued  in  that  case,  who  tes- 
tified that  he  levied  the  same  on  a  stock  of  goods  in  Nauvoo, 
amounting  in  value  to  about  $3,000  ;  he  did  not  invoice  the 
goods,  because  he  was  informed  that  the  matter  would  be  com- 
promised ;  he  held  the  possession  of  the  goods  until  the  20th  of 
August,  1846,  at  the  request  of  the  parties,  to  enable  them  to 
settle ;  it  was  then  agreed  between  Kimball  and  Mulhern  that 
Kimball  should  release  the  goods  from  the  lien  of  the  attach- 
ment, so  that  Mulhern  and  Barnett  could  receive  them  under  an 
assignment  from  Smith  and  Rennard,  and  that  Mulhern  and  Bar- 
nett would  pay  Kimball  the  amount  of  his  debt,  $1,300,  and 
save  him  harmless  upon  two  or  three  orders  or  notes,  amounting 
to  $800  or  $900,  drawn  by  Kimball,  but  which  Smith  and  Ren- 
nard were  bound  to  pay  ;  Kimball  then  discharged  the  levy  and 
Smith  and  Rennard  assigned  all  their  property  to  Mulhern  and 
Barnett ;  Barnett  was  not  present. 

The  plaintiff  then  offered  in  evidence  the  deed  of  assignment 
from  Smith  and  Rennard  to  jMulhern  and  Barnett,  bearing  date 
the  12th  of  August,  1846.  It  purported  to  be  signed  by  all  the 
parties,  and  was  acknowledged  by  Smith  and  Rennard  and  Mul- 
hern on  the  20th  of  August,  1846.  Smith  and  Rennard  thereby 
assigned  and  conveyed  all  of  their  property  to  Mulhern  and  Bar- 
nett, in  trust  for  the  payment  of  their  creditors.  The  property 
and  the  debts  were  particularly  described  in  the  assignment.  The 
list  of  property  embraced  all  the  property  attached  in  this  suit ; 
and  the  list  of  debts  included  a  demand  in  favor  ©f  Kimball  for 
$1,306.80.  The  deed,  after  directing  the  payment  of  the 
necessary  expenses  of  executing  the  trust,  contained  these  pro- 
visions:  "  The  proceeds  arising  from  the  trust  estate  shall  then 
be  devoted  to  the  payment  of  the  balance  due  John  Benbow  and 
wife,  on  an  unfinished  contract  for  the  purchase  of  certain  lands 
from  the  said  John  Benbow  and  wife,  which  hinds,  when  so  paid  for, 
shall  form  a  further  security  for  the  claim  of  Hiram  Kimball,  and  the 
liabilities  of  the  said  Hiram  Kimball, as  drawer  of  two  certain  bills  of 
exchange  drawn  by  the  said  Hiram  Kimball  upon  the  said  Smith  and 
Rennard,  payable  at  the  Bank  of  the  State  of  Missouri,  dated  July 
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18, 1846,  and  due  three  and  four  months  after  date  ;  also  a  certain 
order  of  said  Hiram  Kimball  on  said  Smith  and  Rennar<l,  in 
favor  of  William  Allen,  for  $300,  payable  four  months  from 
date  ;  and  should  it  be  desirable  to  sell  said  land,  then  the  said 
Hiram  Kimball's  lien  upon  said  land  shall  be  placed  upon  the 
security  for  the  purchase-money  which  the  purchaser  shall  give  ; 
and  the  residue  of  the  proceeds  of  such  sale  and  collections 
shall  be  considered  as  the  net  avails  or  proceeds  of  the 
property  and  effects  hereby  assigned  ;  and  by  and  with  the  net 
avails  and  proceeds  aforesaid,  the  said  parties  of  the  second  part 
shall  pay  and  discharge  the  said  debts  of  the  said  party  of  the 
first  part  in  the  manner  following,  that  is  to  say,  the  parties  of 
the  second  part  shall  pay,  and  discharge,  in  full,  the  several  and 
respective  debts,  bonds,  notes,  and  sums  of  money,  and  bills  of 
exchange,  due  or  to  grow  due  from  the  said  party  of  the  first 
part,  for  which  they  are  liable  to  the  several  persons  named  and 
designated,  together  with  the  interest  due  and  to  grow  due  on 
such  debts,  bills  and  notes,  and  sums  respectively  ;  and  if  said 
net  proceeds  shall  not  be  sufficient  to  pay  the  said  debts  and 
liabilities  in  full,  then  the  same  shall  be  paid/;ro  ra(a  with  such 
net  proceeds."  It  appeared  from  the  assignment,  that  the 
amount  due  to  Benbow  and  wife  was  $1,500. 

The  plaintiff  then  called  M.  M.  Merrill, who  testified,  that  he 
was  the  attorney  of  Kimball,  in  the  attachment  suit  against 
Smith  and  Rennard,  and  was  present  when  the  assignment  was 
made  ;  Kimball  refused  to  release  the  goods  unless  Mulhern 
and  Barnett  would  pay  his  debt,  and  save  him  harmless  from 
the  bills  of  exchange  and  order,  and  Mulhern  agreed  that  they 
would  pay  the  debt,  and  see  him  indemnified ;  Barnett  was  not 
present,  and  did  not  execute  the  assignment ;  Mulhern  took 
possession  of  the  goods,  and  sold  some  of  them  to  Hartwell ; 
Bever  kept  the  store  open  for  several  months,  and  did  business 
in  the  names  of  Mulhern  and  Barnett ;  he  sold  some  of  the 
goods,  and  shipped  a  portion  of  them  to  St.  Louis. 

The  plaintiff  also  introduced  the  papers  in  an  attachment 
case,  sued  out  in  the  names  of  Mulhern  and  Barnett  against 
John  Benbow.  The  attachment  bond  purported  to  be  exe- 
cuted by  Mulhern  and  Barnett,  by  Bever,  as  their  attorney 
in  fact.  J.  Sibley  testified,  that  "he  acted  as  the  attorney  of 
Mulhern  and  Barnett  in  that  case,  but  did  not  recollect  how  it 
was  disposed  of  ;  he  received  all  his  directions  from  Mulhern 
and  Bever,  and  knew  nothing  of  Barnett. 

The  plaintiff  also  read  in  evidence  a  deed  from  Mulhern  and 
Barnett  to  Bever,  for  a  tract  of  land  embraced  in  the  assign- 
ment.      It    recited  the  payment  of   purchase-money,  and  was 
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acknowledged  by  both  grantees  in  St.  Louis.  A  witness  testified 
that  Hartwell  paid  Mulhern  ^500  for  the  goods  purchased 
by  him. 

On  the  foregoing  evidence,  the  court  rendered  judgment  in 
favor  of  the  plaintiff  for  ^1,706  ;  with  an  order  for  execution 
against  the  defendants  generally,  and  a  special  execution  against 
the  property  attached. 

Even  if  Mulhern  and  Barnett  were  personally  liable  to  the 
plaintiff,  the  court  erred  in  awarding  a  special  execution  against 
the  property  attached.  The  land  was  not  subject  to  the  payment 
of  a  judgment  against  them.  They  had  no  beneficial  interest 
therein.  It  was  not  held  by  them  in  their  own  right,  but 
in  the  character  of  trustees  for  the  creditors  of  Smith  and  Ren- 
nard.  They  were  invested  with  the  legal  title,  to  enable  them 
to  execute  the  trust.  It  was  their  duty  to  sell  the  property,  and 
apply  the  proceeds  to  the  payment  of  the  debts  named  in  the 
deed  of  assignment.  But  if  the  suit  had  been  brought  against 
Smith  and  Rennard,  the  property  could  not  have  been  attached. 
It  was  already  appropriated  for  the  benefit  of  their  creditors. 
Property  in  the  hands  of  an  assignee  for  the  purpose  of  paying 
creditors,  cannot  be  reached  by  process  of  attachment.  Lupton 
V.  Cutter,  8  Pickering,  298  ;  Gore  v.  Clisby,  ib.  555  ;  Tucker 
V.  Clisby,  12  Pickering,  22 ;  Sandford  v.  Bliss,  ih.  116.  A 
creditor  is  not  permitted  to  attach  the  property,  or  summon  the 
assignee  as  a  garnishee,  and  thereby  secure  an  advantage  over 
the  other  creditors.  The  property  must  be  administered  accord- 
ing to  the  terms  of  the  assignment.  If  the  assignee  neglects  or 
refuses  to  carry  out  the  purposes  of  the  trust,  relief  must  be 
sought  in  a  court  of  equity.  In  any  point  of  view,  this  property 
was  not  attachable. 

The  evidence  did  not  establish  the  joint  liability  of  the  de- 
fendants. It  did  not  show  that  Barnett  was  personally  liable 
for  the  debt.  It  did  not  tend  to  prove  that  he  had  promised  to 
pay  it,  or  that  he  had  ratified  the  promise  made  by  Mulhern. 
It  was  not  a  fair  inference  from  the  case,  that  he  was  even 
aware  that  the  promise  had  been  made.  The  fact  that  he  acted 
under  the  assignment,  did  not  render  him  liable  for  the  assump- 
sit of  Mulhern.  It  only  made  him  a  party  to  the  assignment, 
and  bound  him  to  perform  what  it  required  of  the  assignees.  It 
is  no  part  of  the  terms  of  the  assignment,  that  the  assignees 
shall  be  personally  responsible  for  the  debts.  It  does  not  even 
require  that  the  plaintiff's  debt  shall  be  first  paid,  out  of  the  pro- 
ceeds of  the  property.  It  provides  that  the  amount  due  to  Ben- 
bow  shall  be  first  paid,  and  that  the  property  acquired  from  him 
shall  be  applied  to  the  payment  of   the  plaintiff's  debt,  and  some 
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other  debts  for  which  he  is  liable.  If  the  Benbow  property  is  not 
sufficient  to  discharge  these  demands,  the  phxintiff,  as  to  the  resi- 
due, is  in  no  better  condition  than  the  other  creditors.  The  case 
does  not  show  that  this  property  has  been  sold  by  the  assignees, 
or  that  they  have  received  any  money  which  by  the  terms  of  the 
assignment  belongs  to  the  plaintiff.  The  property  must  be  con- 
verted into  money,  before  he  can  maintain  an  action  against  them 
for  money  had  and  received. 

It  was,  however,  insisted  that  the  defendants  admitted  their 
joint  liability,  by  not  pleading  in  abatement  of  the  action.  But 
the  case  is  not  within  the  provisions  of  §  8,  ch.  40,  R.  S.  The 
defendants  are  not  sued  as  partners  ;  nor  as  joint  obligors,  or 
payers.  The  plea  of  non-assumpsit  put  in  issue  all  the  allega- 
tions of  the  declaration.  The  case  of  Petric  v.  Newell,  13  Illi- 
nois, 647,  settles  this  question. 

The  judgment  must  be  reversed,  and  the  cause  remanded. 

Judpnent  revei^sed. 


Hiram  Markham,  plaintiff  in  error,  v.  Bazil  D.  Stevenson, 
defendant  in  error. 


ERROR  TO  ADAMS. 


A.  sold  to  B.  a  tract  of  land,  for  which  B.  paid  a  certain  sum  in  hand, 
and  Avas  to  pay  an  additional  sum  whenever  the  Supreme  Court  should 
decide  that  a  patent  title  was  su.perior  to  a  tax  title  ; — Held,  that  the 
court  having  decided  that  the  revenue  laws  referred  to  by  the  parties 
were  valid  and  constitutional,  B.  was  released  from  his  obligation  to  A. 

This  cause  was  heard  before  Sicinner,  Judge,  at  the  Octo- 
ber term,  1851,  of  the  Adams  Circuit  Court.  The  facts  are 
fully  stated  in  the  opinion  of  the  court. 

Warren  and  Edmunds,  for  plaintiff  in  error. 

Browning  and  Bushnell,  and  Williams  and  Lawhence, 
for  defendant  in  error. 

Treat,  C.  J.  This  was  a  suit  in  chancery,  brought  by 
Markham  agrainst  Stevenson  in  1850.      It  was  founded  on  the 
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following  agreement :  "This  article  of  agreement,  made  and 
entered  into  this  26th  day  of  September,  1840,  between  Hiram 
Markham,  of  the  county  of  Knox,  and  State  of  Illinois,  of  the 
one  part,  and  Bazil  D.  Stevenson,  of  the  county  of  Adams,  and 
State  of  Illinois,  of  the  other  part,  witnesseth  :  that  the  said 
Markham  has  this  day  sold  by  deed  unto  the  said  Stevenson, 
the  northwest  quarter  of  section  eleven,  township  two  south, 
range  seven  Avest,  for  and  in  consideration  of  which  the  said 
Stevenson  has  paid  and  is  to  pay  as  follows,  that  is  to  say  :  he 
has  paid  the  sum  of  $400,  the  receipt  of  which  is  hereby 
acknowledged  by  the  said  Markham  ;  and  whereas  the  said 
Markham  claims  title  to  the  land  under  the  patentee  of  the 
United  States,  known  under  the  name  of  a  patent  title,  and 
whereas  there  is  an  outstanding  tax  title  on  said  land,  it  is 
agreed  between  the  parties,  that  there  shall  be  no  further  pay- 
ment made  on  said  land,  until  after  there  shall  have  been  a 
decision  of  the  supreme  court  of  the  State  of  Illinois,  fully 
establishing  the  validity  of  patent  titles  over  tax  titles  of  the 
State  of  Illinois  ;  and  if  the  decision  of  said  court  should  be  in 
favor  of  patent  titles,  and  that  tax  titles  are  not  good,  then  the 
said  Stevenson  is  to  pay  said  Markham  the  further  sum  of 
$200  ;  and  whereas,  it  is  agreed  between  the  parties,  that  if  the 
decision  as  aforesaid  should  be  against  tax  titles,  that  it  would  be 
right  and  just  to  refund  to  the  tax  title  owner  of  the  land,  all 
the  money  which  he  has  paid  on  account  of  the  taxes  on  the 
same,  it  is  therefore  agreed  that  after  said  decision  as  afore- 
said, if  the  same  should  be  in  favor  of  patent  titles  as  aforesaid, 
the  said  Stevenson  shall  proceed  to  redeem  said  land  from  all 
sales  for  taxes,  and  also  refund  all  moneys  Avhich  may  have 
been  paid  for  taxes  on  said  land  by  tax  title  claimants  ;  and  if 
the  said  redemption  and  taxes  as'  aforesaid  shall  not  amount  to 
the  sum  of  $200,  then  all  that  it  lacks  of  amounting  to  the  sum 
of  $200,  the  said  Stevenson  is  to  pay  to  said  Markham,  so 
that  the  said  Stevenson,  in  case  the  aforesaid  decision  shall  be 
in  favor  of  patent  titles  as  aforesaid,  will  be  required  to  pay 
$800,  including  the  $100  already  paid  to  the  said  Markham  ; 
and  on  account  of  the  redemption  and  taxes  as  aforesaid,  the 
amount  of  said  redemption  and  taxes  to  be  deducted  from  the 
last  $200  ;  but  if  the  said  redemption  and  taxes  should  amount 
to  more  than  $200,  the  excess  is  to  be  paid  by  said  Stevenson 
without  offset  or  charge  to  said  Markham  ;  it  is  further  agreed, 
that  said  Stevenson  shall  not  be  required  to  pay  interest  to  said 
Markham,  on  account  of  the  delay  of  payment  of  said  money  so 
to  be  due  to  him,  in  case  of  said  decision  being  in  favor  of 
patent  titles  as  aforesaid,  until  after  he  shall  have  been  informed 
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of  said  decision ;  and  it  is  further  agreed,  that  if  said  decision 
as  aforesaid  shall  be  adverse  to  patent  titles,  then  said  Steven- 
son is  to  pay  nothing  more  in  addition  to  ^v'hat  he  has  already 
paid ;  the  decision  aforesaid  is  to  be  a  bona  fide  one  upon  due 
and  solemn  deliberation,  when  the  case  shall  turn  exclusively 
upon  the  validity  of  the  laws  of  the  State  of  Illinois,  allowing 
lands  to  be  sold  for  taxes,  and  which  shall  be  regarded  as  settling 
the  question  decisively  in  favor  of  the  patent  titles  as  aforesaid. 
It  is  agreed  and  understood  between  the  parties,  that  the  laws  of 
the  State  of  Illinois  allowing  lands  to  be  sold  for  taxes,  and  re- 
ferred to  in  this  agreement,  are  intended  to  be  understood  as 
intending  only  the  laws  of  said  State  passed  prior  to  the  1st  day 
of  December,  1838,  and  that  the  validity  of  laws  passed  since 
that  time  is  not  brought  in  question  under  this  agreement.  Given 
under  our  hands  and  seals  this  26th  of  September,  1840. 

Bazil  D.  Stevenson,  [seal.] 
Hiram  Markham,        [seal.]" 

The  bill  alleged  in  substance,  that  the  land  was  patented  to 
Champ  in  1818,  and  was  regularly  conveyed  by  him  to  Palmer, 
and  by  Palmer  to  the  complainant,  so  that  the  latter  was  seized 
in  fee  of  the  land,  at  the  time  of  the  conveyance  to  the  defend- 
ant in  1840  ;  that  the  defendant  went  into  the  possession  of  the 
land  in  1840,  and  had  since  been  in  the  undisturbed  possession 
of  the  same;  that  in  1823,  the  auditor  exposed  the  land  to  sale 
for  the  taxes  of  the  two  preceding  years,  and  that  Hoffman 
became  the  purchaser  of  one  hundred  and  twenty-nine  acres 
thereof  ;  that,  the  auditor  conveyed  that  number  of  acres  of  the 
land  to  Hoffman,  but  did  not  locate  the  same  in  any  part  of  the 
tract,  and  that  Hoffman  conveyed  the  same  to  Hall ;  that  this 
tax  title  was  absolutely  void,  and  that  there  was  no  other  tax 
title  to  the  land  ;  that  in  1848,  the  defendant  purchased  the  tax 
title  of  Hall  for  ^100,  and  thus  acquired  the  only  outstanding 
title  to  the  land;  that  in  1849,  the  complainant  demanded  the 
balance  of  the  purchase-money,  which  the  defendant  refused  to 
pay  ;  that  the  condition  in  the  agreement,  that  no  further  pay- 
ment need  be  made  unless  there  should  be  a  decision  of  the 
supreme  court  affirming  the  validity  of  patent  titles  over  tax  titles, 
was  nugatory  and  void  ;  and  the  bill  claimed  to  enforce  a  vendor's 
lien  for  the  residue  of  the  purchase-money. 

The  answer  admitted  the  seizin  of  the  complainant  in  1840, 
and  that  the  defendant  had  since  been  in  the  uninterrupted  pos- 
session of  the  land  ;  it  also  admitted  the  sale  and  conveyance  by 
the  auditor  to  Hoffman,  by  Hoffman  to  Hall,  and  by  Hall  to  the 
•defendant,  as  charged  in  the  bill ;  it  likewise  admitted  that  there 
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was  no  other  tax  title  to  the  land,  and  that  the  defendant  had 
refused  to  make  any  further  payment  to  Markham  ;  and  it  insisted 
that  a  decision  had  been  made  by  the  supreme  court  in  favor  of 
tax  titles  and  against  patent  titles,  long  before  the  purchase  from 
Hall,  and  that  in  consequence  thereof,  the  defendant  was  dis- 
charged from  making  any  further  payments  on  account  of  the 
land. 

The  cause  was  submitted  to  the  court  on  the  bill,  answer,    and 
agreement ;  and  a  decree  was  entered  dismissing  the  bill. 

When  this  agreement  was  made,  there  were  tax  titles  to  a 
large  portion  of  the  lands  in  the  military  tract.  The  lands  had 
been  granted  by  the  United  States  to  non-residents,  who  had 
neglected  to  pay  the  taxes  imposed  by  the  State.  This  gave  rise 
to  controversies  between  those  deducing  title  from  the  paten- 
tees, and  those  claiming  title  under  deeds  from  the  auditor.  It 
was  a  serious  question  which  was  the  better  title  ;  one  about  which 
there  was  much  difference  of  opinion.  It  was  objected  to  tax  titles, 
that  the  revenue  laws  were  unconstitutional.  If  the  objection 
should  be  sustained  by  the  courts,  tax  titles  would  be  worthless. 
But  if  the  objection  should  be  overruled,  tax  titles  would  prevail 
over  patent  titles,  where  the  proceedings  under  the  revenue  laws 
had  been  regular.  The  contract  between  these  parties  was  made 
in  reference  to  this  state  of  things.  There  were  conflicting  claims 
to  the  land.  Markham  held  the  patent  title,  and  Hall  a  tax  title. 
Stevenson  was  willing  to  pay  $800  for  the  land,  if  he  could  ac- 
quire a  perfect  title.  He  was  also  willing  to  pay  $400  for  Mark- 
ham's  title,  and  take  the  risk  of  the  tax  title.  On  this  basis,  the 
parties  contracted.  Stevenson  paid  $100,  and  obtained  the  pat- 
ent title.  He  also  agreed  to  pay  that  much  more,  if  the  objection 
taken  to  the  revenue  laws  should  be  sustained  by  the  supreme  court. 
Such  a  decision  would  utterly  defeat  the  outstanding  tax  title. 
And  such  a  decision  was  to  be  pronounced,  before  he  could  be 
called  on  to  pay  the  remaining  $400.  The  parties  made  such  a 
decision  a  condition  precedent  to  the  payment  of  the  money. 
They  also  agreed  that  a  decision  by  the  same  court  overruling 
the  objection  to  the  revenue  laws,  should  discharge  Stevenson 
from  all  liability  to  Markham.  A  state  of  case  has  not  since 
arisen  which  binds  him  to  make  any  further  payment.  On  the 
other  hand,  a  decision  has  been  made,  that  releases  him  from 
all  liability  on  the  agreement.  The  question  of  the  validity  of 
the  revenue  laws,  under  which  the  land  was  sold  for  taxes, 
came  directly  before  the  supreme  court,  at  the  December  term, 
1843,  in  the  case  of  Rhinepart  v.  Schuyler.  '  The  court  then 
expressly  held  those  laws  to  be  constitutional ;  and  the  decision 
has  been  repeatedly  affirmed   in   other  cases.     It  was  a^decision 
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in  favor  of  tax  titles  ami  adverse  to  patent  titles,  witliiii  the 
true  intent  and  meaning  of  tlie  agreement  of  these  parties.  It 
fully  discharged  Stevenson  from  the  obligation  to  pay  the  remain- 
ing $400.  It  settled  the  principle,  that  a  tax  title  would  prevail 
against  the  patent  title  where  the  requirements  of  the  statute 
have  been  complied  with.  It  left  Stevenson  at  full  liberty  to 
purchase  the  interest  of  Hall,  or  contest  the  validity  of  his  tax 
title.  For  the  purposes  of  this  case,  it  is  immaterial  whether 
Hall  had  a  good  title  or  not.  The  parties  stipulated  that  no 
further  payment  need  be  made,  unless  the  court  should  determine 
the  revenue  laws  to  be  invalid.  They  contemplated  a  decision 
that  Avould  put  an  end  to  all  controversy  respecting  the  tax  title, 
one  that  would  dispense  with  any  inquiry  into  the  regularity  of  the 
proceedings.  The  question  of  the  validity  of  this  tax  title  was  no 
longer  to  be  open  for  contest  or  discussion. (a) 
The  decree  must  be  affirmed. 

Judgment  affirmed. 


(a)  Field  ct  nl.  v.   Rawlings.  1  Gi].  o81. 


Jones   Clark,  plaintiff  in  error,   v.  The  People,  ex  relatione 
Samuel  L.  Craxe,  defendants  in  error. 

ERROR  TO  PIKE. 

A  county  court  or  board  of  supervisors  can  only  remove  a  county  treas- 
urer for  one  of  the  causes  specilied  in  the  statute;  they  do  not  possess 
general  powers  of  remoA^al. 

In  the  proceeding  by  information  in  the  nature  of  a  quo  warranto,  the 
defendant  must  either  disclaim  or  justify  ;  if  he  justifies,  he  must  set 
out  his  title  particularly,  showing  hj  what  warrant  he  exercises  the 
functions  of  the  office.     General  allegations  are  insufficient. («) 

It  is  no  answer  to  an  information,  to  state  that  the  relator  is  not  en- 
titled to  the  office  ;  the  defendant  must  allow  that  he  is  rightfully  in 
office. 

It  is  error  to  render  final  judgment  without  disposing  of  demurrers  filed 
to  the  pleadings  in  a  case. 

This  cause  was  heard  before  Woodson,  Judge,  at  March  term, 
1852,  of  the  Pike  Circuit  Court. 

R.  S.  Blackwell  and  M.  Hay,  for  plaintiff  in  error. 

C.  L.  HiGBEB  and  G.  Ed"svard3  for  defendants  in  error. 

(^0  Ang.  on  Corp.  sec.  756. 

ILL.  R.  VOL.  XV.  15 
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Treat,  C.  J.  This  was  an  information  in  the  nature  of  a 
quo  icarranto,  filed  on  the  relation  of  Crane  against  Clark,  at 
the  March  terra,  1851,  of  the  Pike  circuit  court.  The  informa- 
tion alleged  in  substance,  that  at  the  December  term,  1849,  of 
the  Pike  county  court,  the  relator  Avas  appointed  treasurer  of  the 
county,  to  fill  a  vacancy  occasioned  by  the  death  of  the  incum- 
bent ;  that  he  thereupon  gave  the  requisite  bond,  took  the  pres- 
cribed oath,  and  entered  upon  the  duties  of  the  ofiice  ;  that  he 
continued  to   discharge  the  duties  until  the  12th  of  September, 

1850,  when  the  defendant  intruded  into  and  usurped  the  office, 
and  from  thenceforth  exercised  the  powers  and  duties  pertaining 
thereto. 

During  the  same  term,  the  defendant  filed  two  pleas,  to  which 
there  was  a  demurrer.  The  pleas  were  not  numbered.  This 
order  was  made  on  the  16th  of  October,  1851  :  "  This  day  came 
the  parties,  and  the  demurrer  filed  to  the  defendant's  pleas  was 
■argued  and  taken  under  advisement.''     On  the  18th  of  October, 

1851,  an  order  was  entered  in  these  words  :  "  This  day  came  the 
parties  by  their  attorneys,  and  leave  is  given  defendant  to  file 
additional  pleas,  and  this  cause  is  continued."  The  defendant 
then  filed  three  pleas,  numbered  1,  2,  and  3. 

The  first  of  these  pleas,  after  alleging  the  adoption  of  town- 
ship organization  and  the  election  of  township  officers,  in  pur- 
suance of  the  act  of  the  12th  of  February,  1849,  proceeded  as 
follows  :  ''  That  on  the  8th  of  April,  1850,  the  said  supervisors 
met  at  Pittsfield,  the  county  seat  of  said  county,  and  organized 
as  a  board  for  the  transaction  of  county  business,  by  which  the 
county  court  was  entirely  superseded  as  a  board  for  the  transac- 
tion of  county  business,  and  the  business  of  the  county 
devolved  upon  said  board  of  supervisors  ;  and  said  defendant 
further  avers,  that  said  act  pi'ovides  that  said  treasurer  should 
collect  the  delinquent  and  non-resident  taxes,  and  that  he  should 
•enter  into  bond,  with  two  or  more  sureties,  to  be  approved  by 
the  said  board  of  supervisors,  in  such  sum  as  they  should  direct  ; 
conditioned  that  he  should  faithfully  execute  the  duties  of  his 
office,  and  pay  according  to  law,  all  moneys  that  should  come 
to  his  hands,  and  render  a  true  and  just  account  to  the  board  of 
supervisors  and  auditor  of  public  accounts  when  required,  and 
that  said  Crane  neglected  and  refused  ^to  give  such  bond  ;  and 
said  defendant  further  avers,  that  said  Crane  refused  to  counter- 
sign the  orders  passed  by  said  board,  or  to  settle  with  said  board, 
or  to  recognize  any  of  their  acts  as  lawful ;  and  said  defendant 
avers,  that  on  the  12th  day  of  May,  1850,  for  various  reasons 
in  the  order  and  resolutions  set  forth,  said  board  passed  an  order 
removing  the  said  Crane  from  the  office  of  treasurer,  and  declar- 
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ing  said  office  vacant ;  and  that  the  office  being  so  vacant,  the 
said  board  of  supervisors  did,  on  the  day  and  year  aforesaid, 
appoint  the  said  defendant  treasurer  of  said  county  of  Pike, 
and  that  the  said  defendant  then  and  there  took  the  oath  of 
office,  and  entered  into  bond  as  required  by  law;  and  that  the 
said  defendant  exercised  said  office  by  virtue  of  said  appoint- 
ment, and  that  he  did  not  intrude  himself  into  the  same,  and 
this  he  is  ready  to  verify ;  wherefore  he  prays  judgment." 

The  second  plea  alleged  "  that  on  the  12th  day  of  May,  1850, 
the  office  of  county  treasurer  of  the  county  of  Pike,  and  State 
of  Illinois,  was  Vacant,  and  the  board  of  supervisors  of  said 
county  afterwards,  to- wit,  on  the  day  and  year  aforesaid,  filled 
the  vacancy  by  the  appointment  of  the  defendant  to  fill  said 
office;  and  the  said  defendant  afterwards,  to-wit,  on  the  day 
and  year  aforesaid,  filed  his  bond  and  took  the  oath  of  office 
according  to  law,  and  thereupon  exercised  and  discharged  the 
duties  of  county  treasurer. 

The  third  plea  alleged  "  that  said  Crane  was  not,  on  said 
12th  day  of  May,  1850,  county  treasurer  of  said  county  of  Pike, 
and  State  of  Illinois  ;  but  that  the  said  defendant  was  county 
treasurer  for  said  county,  duly  appointed  and  qualified,  and  as 
such,  lawfully  discharged  the  duties  cf  said  office." 

A  demurrer  was  filed  to  three  pleas  on  the  18th  of  March, 
1852.  On  the  22d  of  the  same  month,  an  order  was  entered  in 
these  words  :  "This  day  came  the  parties  by  their  attorneys,  and 
the  demurrer  filed,  at  a  former  day  of  this  term,  to  pleas  num- 
bers 1,  2  and  3  ;  it  is  ordered  by  the  court  that  the  said  demurrer 
be  sustained."  And  on  the  next  day,  an  order  was  made  as  fol- 
lows :  "  This  day  came  again  the  plaintiffs  and  the  said  defend- 
ant, and  this  cause  coming  on  for  hearing  on  demurrer  to 
defendant's  pleas,  numbers  1,  2  and  3,  and  the  court  having 
heard  the  arguments  of  counsel,  and  being  fully  advised  in  the 
premises,  it  is  considered  and  adjudged  by  the  court,  that  said 
demurrer  be  sustained.  It  is  therefore  adjudged  by  the  court, 
that  the  respondent,  Jones  Clark,  did,  on  the  12th  day  of  Sep- 
tember, 1850,  unlawfully  intrude  into,  usurp,  and  exercise  the 
office  of  treasurer  of  the  said  county  of  Pike,  and  State  of 
Illinois,  and  illegally  exercised  the  functions  and  received  the 
emoluments  of  said  office,  from  the  said  12th  day  of  Septem- 
ber, until  the  first  Monday  of  December,  1851  ;  and  that  during 
all  that  time  the  said  relator,  Samuel  L.  Crane,  had  right  and 
title  to  said  office  of  treasurer,  and  lawful  authority  to  exercise 
the  functions  and  receive  the  emoluments  thereof.  But  inas- 
much as  it  appears  to  the  court,  that  the  right  of  the  said  relator 
to   said   office   hath   expired  by   efflux  of  time,  no  judgment  of 
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ouster  or  restoration  is  necessary."     It  is    further    ordered   that 
the  defendant  pay  the  costs  of  the  proceeding. 

The  statute  provides,  that  "the  county  commissioners'  court 
of  each  and  every  county  in  this  State,  shall  at  their  June  and 
December  terms  in  each  year,  settle  with  their  county  treasurer, 
and  count  the  funds  then  in  the  treasury  of  their  county  ;"  and. 
"  should  the  treasurer,  at  any  such  settlement,  prove  a  defaulter, 
and  be  actually  in  arrears  with  the  county,  the  county  commis- 
sioners shall  immediately  dismiss  him  from  office."  The  county 
commissioners'  court  of  any  county  in  this  State,  may  at  any 
time  call,  through  their  clerk,  upon  the  treasurer  of  their  county 
for  a  settlement,  and  should  said  treasurer  neglect  or  refuse  to 
appear  and  make  settlement  as  notified  to  do,  said  commis- 
sioners shall  declare  his  office  vacant."  "  Should  the  county 
commissioners'  court  of  any  county  in  this  State  be  of  the 
opinion  that  the  treasurer  of  their  county  has  at  any  time  used 
the  funds  of  said  county  when  current,  and  replaced  the  same 
in  depreciated  funds,  they  shall  have  the  power  to  examine  said 
treasurer  under  oath  as  touching  said  transaction ;  and  if  it 
shall  appear  that  he  has  parted  with  any  current  funds  belong- 
ing to  the  county,  and  replaced  the  same  with  funds  less 
valuable,  they  shall  immediately  dismiss  him  from  office." 
"  Should  any  county  treasurer  be  dismissed  from  office  pursu- 
ant to  the  provisions  of  this  chapter,  it  shall  be  the  duty  of 
the  county  commissioners'  court  to  appoint  some  suitable  person 
to  fill  the  vacancy  so  occasioned."  R.  S.  ch.  28,  §§  11,12, 15, 
16  and  17.  "  If  any  offiser  of  a  county  shall  remove  from,  and 
permanently  reside  out  of  the  same,  his  office  shall  be  deemed 
vacant,  and  such  vacancy  shall  be  filled  as  in  other  cases."' 
R.  S.  ch.  77,  §  9.  "A  refusal  or  neglect  of  the  treasurer  to 
qualify  and  act  as  assessor,  shall  vacate  his  office  as  treasurer, 
and  the  county  commissioners'  court  shall  thereupon  appoint 
some  suitable  person  to  fill  such  vacancy.  The  treasurer  shall 
keep  his  office  at  the  county  seat,  and  his  neglect  to  do  so  shall 
vacate  his  office."  R.  S.  ch,  89,  §  13.  It  is  made  the  duty  of 
the  county  commissioners'  court  semi-annually  to  inquire  into 
the  sufficiency  of  the  treasurer's  bond,  and  if  found  to  be  in- 
sufficient, to  require  him  to  execute  another  bond  ;  and  on  the 
failure  of  the  treasurer  to  give  such  bond^  the  county  may 
declare  the  office  vacant,  and  fill  the  vacancy  as  if  it  was  caused 
by  death  or  resignation.     R.  S.  ch.  79,  §§2  and  6. 

These  are  the  only  provisions  of  the  statuce,  that  authorize  a 
county  court  to  dismiss  a  treasurer  from  office.  As  that  officer 
is  elected  by  the  people,  the  court  does  not  possess  the  general 
power  of  removal.     It  can  only  remove  for   one    of  the   causes 
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.specified  in  the  statute.  It  cannot  appoint  to  the  office,  except 
in  tlie  case  ot!  a  vacancy.  And  a  vacancy  can  only  happen  in 
the  way  indicated,  or  by  the  death  or  resignation  of  the  incum- 
bent. In  this  respect,  no  greater  power  is  confen-ed  on  the  board 
of  supervisors,  than  is  vested  in  the  county  court.  See  Laws  of 
1849,  p.  202,  art.  16,  §  4,  and  p.  204,  art.  17. 

The  first  plea  is  clearly  defective.  It  fails  to  show  that  the 
relator  was  legally  dismissed  from  the  office  of  treasurer.  It 
alleges  that  he  was  removed  for  various  reasons  stated  in  an 
order  of  the  board  of  supervisors,  but  the  order  itself  is  not  set 
forth.  The  reasons  ought  to  appear  at  large  in  the  plea,  so 
that  the  court  might  determine  whether  the  removal  was  for 
one  of  the  causes  specified  in  the  statute.  A  dismissal  for  any 
other  cause  would  not  create  a  vacancy  in  the  office,  nor  justify 
the  board  of  supervisors  in  appointing  the  defendant.  He 
could  have  no  right  to  the  office,  unless  the  relator  was  properly 
removed  therefrom.  In  the  proceeding  by  information  in  the 
nature  of  a  quo  luarranto,  the  defendant  must  either  disclaim  or 
justify.  If  he  disclaims,  the  people  are  at  once  entitled  to  judg- 
ment, li:  he  justifies,  he  must  set  out  his  title  specially.  It  is 
not  enough  to  allege  generally  that  he  was  duly  elected  or 
appointed  to  the  office  ;  but  he  must  state  particularly  how  he 
was  elected  or  appointed.  He  must  show  on  the  face  of  the 
■plea,  that  he  has  a  valid  title  to  the  office.  The  people  are  not 
bound  to  show  anything.  The  information  calls  upon  the 
defendant  to  show  by  what  warrant  he  exercises  the  functions 
oO  the  office,  and  he  must  exhibit  good  authority  for  so  doing, 
or  the  people  will  be  entitled  to  judgment  of  ouster.  Cole  on 
Criminal  Informations,  210  to  212  ;  Willcock  on  Municipal  Cor- 
porations, 486  to  488  ;  Angell  &  Ames  on  Corporations,  §  756. 

The  second  plea  is  also  too  general.  It  does  not  state  how 
the  office  became  vacant ;  nor  does  it  show  with  sufficient  cer- 
tainty how  the  defendant  was  appointed.  The  third  plea  is 
likewise  defective.  The  defendant  does  not  attempt  to  set  out 
•his  title.  It  is  no  answer  to  the  information,  that  the  relator  is 
not  entitled  to  the  office.  The  defendant  must  show  that  he  is 
rightfully  in  office,  or  the  people  are  entitled  to  judgment  against 
him. 

But  there  is  an  error  in  the  record,  for  which  the  judgment 
must  be  reversed.  It  does  not  appear  that  any  disposition  was 
made  of  the  two  pleas  first  filed.  The  record  only  shows  that  a 
•demurrer  to  them  was  argued  and  taken  under  advisement.  It 
fails  to  show  that  any  decision  was  ever  made  by  the  court.  The 
-entry  of  the  22d  of  March,  1852,  cannot  be  considered  as  apply- 
ing to  these  pleas.     Erom  the  description  given,  It  manifestly 
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relates  to  the  second  set  of  pleas.  The  judgment  was  entered 
at  length  on  the  following  day,  without  noticing  the  fact  that  the 
order  sustaining  the  demurrer  had  been  already  entered.  These 
two  entries  evidently  refer  to  the  same  set  of  pleas.  It  was 
clearly  error  to  render  final  judgment  in  the  case,  without  dispos- 
ing of  the  demurrer  to  the  first  set  of  pleas.  As  that  demurrer 
has  not  been  decided,  this  court  has  no  authority  to  pass  upon 
the  sufiiciency  of  these  pleas. 

The  judgment  must  be  reversed,  and  the  cause  remanded. 

Judsrnienl  reversed. 


Henry  W.  Billings,  plaintiff  in  error,  v.  John  Detten,  defend- 
ant in  error. 

ERROR  TO  MADISON. 

The  ftiilure  of  an  assessor  to  make  his  return  within  the  time  designated 

by  law,  vitiates  the  assessment. 
Such  defects  cannot  be  cured  by  subsequent  legislation,  where  the  taxes 

have  been  collected,  or  where  further  proceedings  were  not  necessary 

to  secure  their  collection. (/■/) 

This  cause  was  heard  by  the  court,  Underwood,  Judge,  pre- 
siding, at  August  term,  1853,  of  the  Madison  Circuit  Court. 

H.  W.  Billings,  pro  se. 

W.  Martin,  for  defendant  in  error. 

Treat,  C.  J.  This  was  an  action  of  ejectment,  brought  by 
Billings  against  Detten,  to  recover  the  possession  of  the  Avest  half 
of  the  southeast  quarter  of  section  thirteen,  township  six  north, 
range  ten  west,  in  Madison  county. 

It  was  admitted  on  the  trial,  that  the  plaintifi"  bad  title  to  the 
premises  in  question,  by  a  regular  chain  of  conveyances  from  the 
patentee  ;  that  no  taxes  were  due  thereon,  and  that  the  defendant 
was  in  possession  when  the  suit  was  commenced. 

The  defendant  read  in  evidence  the  record  of  a  judgment  of 
the  Madison  circuit  court,  rendered  at  the  October  term,  184G, 
against  the  premises  and  other  real  estate,  for  the  taxes  assessed 

(o)  See  Keating  v.  Thorp,  jjost  220. 
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thereon,  for  the  year  1845  ;  also  a  precept  issued  on  the  judg- 
ment ;    and  a  sheriff's  deed  for  the  premises  to  the  defendant. 

The  plaintiff  then  introduced  the  assessor's  books  for  1845,  and 
proved  by  the  assessor  for  that  year,  that  the  same  were  not 
returned  to  the  county  commissioners'  court  until  the  30th  of 
October,  1845. 

On  this  evidence,  the  court  found  the  issue  for  the  defendant, 
and  rendered  judgment  in  his  favor. 

The  21st  section  of  the  act  of  March  3d,  1845,  under -svhich 
the  premises  were  assessed,  recjuired  the  assessor  to  complete 
the  assessment,  and  return  the  same  to  the  clerk  of  the  county 
commissioners'  court,  by  the  first  Monday  of  August  ;  and  the 
•26th  section  authorized  the  owners  of  property  assessed  to  apply 
to  that  court,  at  its  September  term,  but  not  afterwards,  for  a 
reduction  of  the  assessment.  A  month  Avas  given  them,  in  which 
to  inspect  the  assessor's  books,  and  prepare  their  objections  to 
the  assessment.  In  this  case,  they  were  deprived  of  this  right 
of  appeal  altogether,  as  the  assessment  was  not  returned  until 
after  the  close  of  the  September  term.  The  failure  of  the 
assessor  to  make  his  return  within  the  time  designated,  clearly 
vitiated  the  assessment.  This  requirement  of  the  statute  was 
designed  for  the  benefit  of  the  owners  of  the  property  assessed. 
It  should  be  strictly  complied  with,  in  order  to  divest  them  of 
title.  On  this  point,  the  case  of  Marsh  v.  Chestnut,  14  Illinois, 
223,  is  perfectly  conclusive. 

But  it  is  insisted,  that  this  defect  in  the  assessment  was  cured 
by  subsequent  legislation.  The  case  of  Marsh  v.  Chestnut 
decides  that  the  assessment  was  not  legalized,  by  the  acts  of  the 
8th  of  February,  1849,  and  the  15th  of  February,  1851.  It  was 
there  held  that  those  acts  applied  only  to  assessments  on  which 
further  proceedings  were  necessary  to  secure  the  collection  of  the 
taxes  ;  and  that  they  had  no  relation  to  assessments,  where 
nothing  remained  to  be  done  under  them.  The  proceedings  on 
this  assessment  were  entirely  concluded,  long  before  the  passage 
of  either  of  those  acts.  The  assessment,  therefore,  derived  no 
aid  from  their  provisions. 

The  only  other  statute  relied  on  to  support  the  assessment,  is 
that  of  the  5th  of  February,  1849.  It  reads  thus  :  ''That  the 
assessment  of  property  for  taxation  in  the  county  of  Madison, 
State  of  Illiuois,  for  the  years  1845,  1846,  and  1847,  be,  and  the 
same  are  hereby  legalized,  any  neglect  or  inability  on  the  part  of 
the  assessor  or  assessors  of  said  county  to  make  and  return  the 
assessment  for  either  or  all  of  said  years  Avithinthe  time  required 
by  law,  to  the  contrary  notwithstanding."  This  act,  in  all  mate- 
rial  respects,    is  like  "those  already  noticed.     The  only  difference 
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consists  in  this  :  that  the  one  relates  to  a  single  county,  and  to 
particular  assessments  ;  while  the  others  appl}^  to  the  whole  State, 
and  to  assessments  generally.  This  act  must  receive  the  same 
construction,  that  was  put  upon  those  acts.  The  reasoning  in 
Marsh  v.  Chestnut,(a)  in  reference  to  those  acts,  is  strictly  applica- 
ble to  this  act,  and  need  not  here  be  repeated.  The  act  was  not 
passed  to  protect  the  titles  of  purchasers  at  tax  sales  ;  but  for 
the  purpose  of  facilitating  the  collection  of  the  revenue.  It  has 
no  application  to  this  case,  because  the  taxes  on  the  premises 
were  collected  prior  to  its  passage.  (/>) 

The  judgment  of   the  circuit   court   will   be  reversed,  and  the 
cause  remanded. 


Juds;mc7it  reversed. 


(«)  14  111.  R.  323. 

(b)  Cowgill  et  al.  v.  Long,  ante  304. 


Edward  Keating,  plaintiff  in  error,  v.    GEonaE  Thorp,  defend- 
ant in  error. 

ERROR  TO  :\IADISOX. 

[See  ante  318  for  syllabus.] 

This  cause  was  heard  before  Uxderavood,  Judge,  at  August 
term,  1852,  of  the  Madison  Circuit  Court. 

J.  and  D.  Gillespie,  for  plaintift'  in  error. 

W.  Martin,  for  defendant  in  error. 

Treat,  C.  J.  This  was  an  action  of  ejectment,  brought  by 
Keating  against  Thorp,  to  recover  the  possession  of  lot  eleven, 
block  seven,  in  the  city  of  Alton,  Madison  county. 

J.t  was  admitted  on  the  trial,  that  the  defendant  had  title  to  the 
lot,  and  that  no  taxes  were  due  thereon  ;  and  that  he  was  in  pos- 
session when  the  suit  was  brought. 

The  plaintiff  introduced  the  following  evidence.  A  judg- 
ment of  the  Madison  circuit  court,  entered  at  the  August  term. 
1847,  against  the  lot  and  other  real  estate,  for  the  taxes  assessed 
against  the  same  for  the  year  1846  ;  a  precept  issued  on  the 
judgment  ;  a  sheriff's  deed  for  the  lot  to  Cooper  ; .  and  a  deed  for 
the  same  from  Cooper  to  the  plaintiff. 

The  defendant  then  proved  that  the  assessor's  books  for  1846, 
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were  not  returned  to  the  county  commissioners'  court  until  the 
27th  of  October  of  that  year. 

On  this  state  of  facts,  the  court  found  the  issue  in  favor  of  the 
defendant,  and  entered  judgment  for  him. 

The  decision  in  Billings  v.  Detten,  ante,  is  conclusive  of  this 
case.  The  lot  was  not  assessed  within  the  time  required  by  law. 
The  judgment  was  entered  and  the  sale  made,  prior  to  the  pas- 
sage of  any  of  the  curative  acts.  The  assessment  was,  therefore, 
not  within  the  operation  of  those  acts. 

The  judgment  must  be  affirmed. 


Judgment  a^rmed. 


Charles  L.  Pate,  appellant,  v.  The  People,  appellees. 

APPEAL  FROM  VERMILION. 

All  action  of  debt  will  lie  upon  a  recognizance  and  the  surety  may 
make  surrender,  and  discharge  the  recognizance  at  any  time  before 
judgment  obtained. 

The  whole  amount  of  the  recognizance  is  recoverable  ;  courts  cannot 
relieve  against  the  penalty  of  a  recognizance. 

This  cause  was  heard  bv  Davis,  Judo-e. 

A.  Lincoln,  for  appellant. 

D.  B.  Campbell,  State'o  Attorney,  for  appellees. 

Treat,  C.  J.  This  was  an  action  of  debt,  brought  by  the 
People  against  J.  W.  Pate  and  C.  L.  Pate,  upon  the  following 
recognizance  : — 

"  State  of  Illinois,  Vermilion  County,  ss. 

"  This  day  personally  appeared  before  the  undersigned,  tvvo  of 
the  justices  of  the  peace  in  and  for  said  county,  Johnson  W. 
Pate  and  Charles  L.  Pate,  and  jointly  and  severally  acknowl- 
edged themselves  to  owe  and  be  indebted  unto  the  people  of 
the  State  of  Illinois,  in  the  sum  of  one  hundred  and  fifty  dol- 
lars, to  be  levied  of  their  respective  goods  and  chattels,  lands 
and  tenements,  i£  default  be  made  in  the  premises,  and  condi- 
tions following,  to-wit :  Whereas  the  above  bounden  Johnson 
W.  Pate,  on  the  19th  o£  July,  A.  D.  1851,  was  examined  by  and 
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before  Samuel  Huffman,  a  justice  of  the  peace  in  and  for  the 
county  aforesaid,  on  a  charge  preferred  against  him  for  hircenj, 
by  feloniously  taking  and  driving  away  one  steer,  the  property 
of  John  Bailey,  and  upon  hearing  the  testimony  of  all  the  wit- 
nesses present  (they  having  been  duly  sworn),  was  adjudged 
and  required  by  said  justice  to  give  bonds,  as  required  by  the 
statute  in  such  case  made  and  provided,  for  his  apnearance  to 
answer  said  charge.  Noav  the  condition  of  this  recognizance  is 
such,  that  if  the  above  bounden  Johnson  W.  Pate,  shall  person- 
ally be  and  appear  before  the  circuit  court  of  the  said  county  of 
Vermillion,  on  the  first  day  of  the  next  term  thereof,  to  be 
holden  at  the  court  house  in  Danville,  on  the  third  Monday  of 
October,  A.  D.  1851,  and  from  day  to  day  until  •  discharged  by 
order  of  said  court,  then  and  there  to  answer  to  the  said  people 
of  the  State  of  Illinois,  on  said  charge  of  larceny,  and  abide 
the  order  and  judgment  of  said  court,  and  not  depart  the  same 
without  leave  ;  then  and  in  that  case  this  recognizance  to  become 
void,  otherwise  to  be  and  remain  in  full  force  and  virtue.  As 
witness  our  hands  and  seals,  this  22d  day  of  July,  A.  D.  1851. 
Taken,  entered  into,  and  acknowledged  before  us  this  22d  dav 
of  July,  A.  D.  1851. 

G.  Merrill,  J.  P.  Johnson  W,  Pate,  [l.  s.] 

M.  Lesley,  J.  P.  C.  L.  Pate,  [l.  s.]" 

Process  was  served  on  C  L.  Pate  alone,  and  judgment  was 
rendered  against  him  for  the  amount  of  reco2:nizance.  The 
record  contains  this  agreement:  "The  parties  agree  that  the 
defendant  may  take  the  case  to  the  supreme  court,  as  upon 
appeal,  without  bond  ;  as  matter-of-fact,  said  Johnson  W.  Pate 
did  not  appear  in  the  circuit  court  as  conditioned  in  the  recog- 
nizance, and  a  forfeiture  was  regularly  taken  and  entered ;  and 
further,  that  the  only  questions  for  the  supreme  court  shall  be, 
whether  an  action  of  debt  can  be  maintained  a2;ainst  C.  L.  Pate 
on  said  recognizance  and  forfeiture,  either  without  or  with  addi- 
tional averments  ;  and  if  held  that  the  action  can  be  maintained, 
what  is  the  measui-e  of  recovery;  and  that  the  judgment  of  the 
court  below  shall  be  affirmed,  reversed,  or  modified,  according  to 
the  opinion  of  the  supreme  court  ;  and  that  no  further  transcript 
of  the  case  shall  be  required  " 

By  this  stipulation,  the  pleadings  are  not  before  the  court.  We 
have  to  decide  whether  an  action  of  debt  could  be  maintained  on 
the  recognizance  with  appropriate  averments  ;  and  if  so,  what 
amount  could  be  recovered. 

It  is  is  well  settled  that  debt  will  lie  upon  a  recognizance.(a)  It 

(n)  People  v.  Witt,  19  111.  R.  171  ;  Eimer  v.  Richards,  25  111.  R.  253. 
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is  an  obligation  to  pay  a  sum  certain.  That  provision  of  the 
statute,  -which  authorizes  a  surety  to  surrender  his  principal  in 
discharge  of  the  obligation,  at  any  time  before  judgment  is  ren- 
dered upon  scz-i^e  facias  to  show  cause  why  execution  shall  not 
issue  for  the  amount  of  the  recognizance,  does  not  exclude  the 
common  law  remedy  by  action  of  debt.  But  a  mere  change  in 
the  form  of  the  action,  will  not  deprive  the  surety  of  this  right 
to  surrender  the  principal.  He  may  make  the  surrender  and  dis- 
charge the  recognizance,  at  any  time  before  judgment  is  obtained 
in  the  action  of  debt.  Milner  v.  Petit,  1  Lord  Raymond,  720  ; 
The  State  v.  Folsom,  26  Maine,  209  ;  Commonwealth  v.  Green, 
12  Mass.  1.  In  this  kind  of  action,  as  well  as  in  the  proceeding 
by  scire  Jacias,  the  whole  amount  of  the  recognizance  is  recov- 
erable. It  matters  not  what  may  be  the  form  of  the  remedy. 
The  sum  named  in  the  recognizance  is  forfeited,  by  a  failure  to 
perform  the  condition.  It  is  not  like  the  case  of  an  ordinary 
bond,  where  the  penalty  is  designed  to  enforce  pecuniary  liability  ; 
and  where  the  amount  really  due,  and  not  the  penalty  is  recov- 
erable. Courts  have  no  power  to  relieve  against  the  penalty  of 
a  recognizance.  Johnson  v.  Randall,  7  Mass.  3-iO  ;  Merrill  v. 
Prince,  ib.  396  ;  Commonwealth  v.  Dana,  14  ib.  65  ;  The  Stater. 
Austin,  4  Humphrey,  213  ;  Badger  v.  The  State,  5  Alabama,  21. 

If  the  justices  had  legal  authority  to  take  the  recognizance 
in  question,  it  is  clear  that  an  action  of  debt,  or  a  proceeding  by 
sci7'e  Jacias,  Avould  lie  upon  it.  That  authority  may  not  appear 
on  the  face  of  the  obligation,  but  it  could  be  averred  in  the 
declaration  or  scire  facias,  and  proved  on  the  trial.  McFarland 
V.  The  People,  13  111.  9.  We  can  readily  imagine  a  case  in 
which  the  justices  had  full  power  to  take  the  recognizance. 
The  statute  makes  it  the  dut}^  of  a  magistrate  committing  a 
person  in  default  of  bail,  to  indorse  on  the  warrant  the  amount 
in  which  bail  may  be  given  ;  and  it  authorizes  a  judge  or  two 
justices  of  the  peace  to  take  bail  in  vacation,  and  discharge  the 
accused  from  custody.  R  S.  ch.  30,  §  206.  If  the  examining 
magistrate  indorsed  on  the  warrant  of  commitment  that  bail 
might  be  given  in  the  sum  of  $150,  the  justices  clearly  had 
the  right  to  take  the  recognizance,  (c/)  The  statute  expressly 
invests  them  with  jurisdiction  in  such  a  case.  It  was  compe- 
tent for  the  people  to  allege  such  a  state  of  case  in  the  declara- 
tion, and,  if  put  in  issue  by  the  defendant,  to  prove  it  on  the 
trial.  As  the  pleadings  and  proofs  are  not  before  us,  we  must 
presume  they  were  sufficient  to  justify  the  judgment  of  this  court. 

The  judgment  is  affirmed. 

Judgment  affirmed. 

{fi)  Bulson  V.  People,  31  111.  R.  414  ;  Johnson  v.  People,  31  111.  R.  4G9. 
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Darius  Ingalls,  appellant,  v.  Aristarchus  Bulkley, 
appellee. 

APPEAL  FROM  MORGAN. 

In  replevin,  the  plea  of  non  detinet  admits  the  riglit  of  property  tb  be 
in  the  plaintitf,  and  only  puts  in  issue  the  detention  by  the  defendant. 

A  party  holding  property,  Avhich  he  refuses  to  deliver  on  demand 
made,  because'lie  doubts'the  authority  of  the  person  making  the  de- 
mand, must  place  his  refusal  distinctly  upon  that  ground. 

If  the  refusal  to  deliver  is  placed  upon  other  grounds,  it  furnishes 
presumptive  evidence  of  conversion. 

The  authority  of  the  person  making  a  demand  may  be  rightfully 
questioned,  and  if  authority  is  not  furnished,  a  refusal  to  deliver  the 
property  -will  not  establish  an  uulaAvful  detention. 

The  effect  of  an  admission  is  a  proper  question  for  the  consideration  of 
a  jury. 

This  cause  was  heard  before  Woodson,  Judge,  at  tlie  March 
term,  1853,  of:  the  Morgan  Circuit  Court. 

M.  MoCoNNEL,  for  appellant. 
D.  A.  Smith,  for  appellee. 

Treat,  C.  J.  This  was  an  action  of  replevin,  brought  by 
Bulkley  against  Ingalls,  to  recover  the  possession  of  a  horse. 
The  declaration  was  in  the  de.tinet  only,  Plea,  non  detinet.  A 
witness  testified,  that  the  defendant  told  him  some  time  after 
the  suit  was  commenced,  that  the  plaintiff  first  sent  his  negro 
boy  for  the  horse  ;  that  he  afterwards  sent  Whittle  for  the  horse, 
and  then  the  sheriff ;  that  he  refused  to  let  the  negro  or  Whittle 
have  the  horse ;  that  the  plaintiff  might  have  had  the  horse  if 
he  had  demanded  him  in  person  and  paid  the  damages,  but  he 
was  afraid  to  come  after  his  horse.  It  was  proved  that  the 
negro  and  Whittle  were  minors,  and  absent  from  the  country 
at  the  time  of  the  trial.  The  court  gave  the  following  instruc- 
tions at  the  request  of  the  plaintiff,  1.  "The  ownership  of  the 
horse  is  not  in  question  in  this  case,  and  the  plaintiff  is  not 
bound  to  prove  that  the  horse  in  question  was  his  property. 
2.  It:  the  jury  believe  from  the  evidence,  that  the  plaintiff 
demanded  the  horse  before  the  commencement  of  the  suit,  and 
they  shall  further  believe  that  the  defendant  knew,  or  did  not 
have  reasonable  grounds  to  doubt,  that  the  persons  who 
demanded  the  horse  were  sent  and  authorized  by  the  plaintiff  to 
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make  the  demand  and  receive  tlie  liorse,  tlicy  will  find  for  the 
plaintiff."  The  court  refused  to  give  the  following  instructions 
asked  by  the  defendant.  "1.  If  the  jury  believ^e  from  the  evi- 
dence that  the  horse  in  controversy  was  found  trespassing  on 
the  defendant's  field,  and  lie  took  him  out  of  the  field  and  put 
him  up  to  prevent  the  trespass,  and  thus  had  him  in  his  posses- 
sion, then  this  is  not  such  a  detention  of  the  horse  as  to  justify 
a  verdict  in  this  case  for  the  plaintiff ;  unless  the  plaintiff"  has 
proven  to  the  satisfaction  of  the  jury  that  he  demanded  of  the 
defendant  the  horse  in  person,  or  by  some  responsible  agent 
known  to  the  defendant  to  be  such,  before  the  commencement 
of  the  suit,  and  the  defendant  unqualifiedly  refused  to  give  him 
up.  2.  To  enable  the  plaintiff  to  recover  in  the  case,  he  must 
prove  to  the  satisfaction  of  the  jury  that  he  was,  at  the  time  the 
horse  was  detained,  the  owner  thereof,  and  had  a  right  to  the 
possession.  3.  The  admission  of  the  defendant  long  after  the 
horse  was  demanded,  that  the  plaintiff"  had  sent  the  negro  boy 
and  the  boy  Whittle  for  the  horse,  is  not  of  itself  evidence  that 
he  knew  that  the  boys  had  authority  from  the  plaintiff  to  de- 
mand the  horse."  The  jury  found  the  issue  for  the  plaintiff, 
and  the  court  overruled  a  motion  for  a  new  trial. 

1.  The  plaintiff"  was  not  bound  to  show  title  to  the  horse. 
The  plea  of  non  detinet  admitted  the  right  of  property  to  be  in 
the  plaintiff",  and  it  only  put  in  issue  the  detention  by  the  defend- 
ant. The  cases  of  Anderson  v.  Talcott,  1  Gilman,  365,  and 
Vose  V.  Hart,  12  Illinois,  378,  are  conclusive  of  the  question. 
The  court,  therefore,  committed  no  error,  either  in  giving  t'  -^ 
plaintiff's  first  instruction,  or  in  refusing  the  defendant's  secoi  3 
instruction.  (<3) 

2.  The  defendant  had  no  cause  to  complain  of  the  plaintiff"'s 
second  instruction.  It  was  as  favorable  to  him  as  the  law  and 
facts  would  warrant.  He  was  clearly  in  fault  in  refusing  to 
surrender  the  horse  to  the  boys,  if  he  knew  at  the  time,  or  had 
good  reason  to  know,  that  they  were  the  agents  of  the  plaintiff, 
especially  as  he  did  not  place  his  refusal  on  the  ground  of  a 
want  of  authority  on  their  part.  If  there  was  any  good  reasoQ 
to  doubt  their  authority  to  make  the  demand  and  receive  the 
horse,  he  should  have  put  his  refusal  distinctly  upon  that  ground. 
Such  a  refusal  would  not  be  sufficient  evidence  either  of  a  con- 
version, or  an  unlawful  detention  of  the  property.  It  would 
compel  the  agents  to  produce  their  authority,  in  order  to  put 
him  in  the  wrong.     But  in  the  case   of   an   unqualified  refusal, 

{n)  Wells  V.  McClenning,  23  111.  R.  410  ;  Amos  y.  Sinuott,  4  Scam.  440 
and  notes. 
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like  the  one  proved   in  this    case,  it  is  enough  to  show   on  the 
trial,  that   the   property  was    demanded  by  the  owner  in  person. 
or  through  an  authorized  agent.     This  principle  is  well  settled 
by  authority.     It  was  said  by  Tilghman,  C.  J.,  in    Jacoby  v. 
Laupatt,  6  Sergeant  andRawle,  300  :  "If  one  is  in  possession  of 
goods  which  he  has    found    and    does   not  claim,    and  a  demand 
being  made  by  the  owner,  the  possessor  answers    that   he    is  not 
satisfied  of  that  person  being  the  owner,   but  he  is  ready  to    de- 
liver the  goods  on  receiving  reasonable   proof  of  ownership,    this 
is  not  such  a  denial  as  will  warrant  the  inference    of  a  conver- 
sion.    On  the   contrary,    it    is    such  an    answer  as  a  prudent 
man,  consulting  the  interest  of  the  owner,  ought  to  give.     So  if 
one  who  calls  himself   the    agent   of  the    owner,  demands    the 
goods,  and  the  possessor  answers  that  he  cannot   deliver   them 
until  he  receives  proof  that  he  is  really  the  agent,  no   conversion 
can  be  inferred,  because  the  answer  shows  nothing  like  an  in- 
tent to  convert,  but  only  a  design  to  preserve   the  goods  for  the 
use  of  the  owner."     Story,  J.,  says,  in  Watt  v.  Potter,  2  Mason, 
77  :    "  Where  a  demand  is  made  by  an  agent,  and  the  party  re- 
fuses to  deliver  to  the  agent,  either  because  he  has  no  authority, 
or  declines  to  produce  it,  such  a  refusal,   under   such   circum- 
stances, is  not  even  evidence  of  a  conversion,  for  every  person 
in  possession  of  property  has  a  right  to  retain  it,  until  it  is  de- 
manded by   some  person  having,    and   if    required,    producing 
competent  authority  to   demand  it.     But  if   the   refusal  do   not 
turn  upon   the   supposed  want  of    authority,  if  the  party  waives 
any  inquiry  into   the    authority,  or    admits  its    sufficiency,  and 
puts  his  refusal  upon  another  distinct   ground,  which   cannot  in 
point  of  law  be  supported,  then  the  refusal   under   such  circum- 
stances, is  presumptive    evidence  of  a  conversion."     It  was  held 
in  Holbrook  v.  Wight,  24  Wendell,  169,  where  the  partner  of  a 
bailee  refused  to  deliver  goods  to  the  owner,   saying   that  he  did 
not  feel  authorized  to  deliver  them  in  the  absence  of  his  partner, 
that  the  bailee  in   an  action  of   replevin  brought  against  him  for 
the  goods,  could  not  object  that   the    demandant  did  not  exhibit 
the  evidence  of  his  title  ;   that  if  that  was  the  true  reason  for  the 
non-delivery,  the  partner  should  have  said  so,  and  if  the   refusal 
had  been  made  in  good  faith,    the  defendant   would   have   been 
protected.     The  cases  of  St.  John  v.   O'Connell,  7  Porter,  466, 
and  Zachary  v.  Pace,  4  English,  212,  sustain  the    same    princi- 
ple.    It  was  also  recognized  by  this  court  in   Ingalls  v.  Bulkley, 
13  Illinois,  315. 

3,  There  were  two  good  objections  to  the  defendant's  first 
instruction.  The  first  part  had  no  application  to  the  case,  and  was 
therefore    calculated   to    embarrass   rather  than   aid   the    jury. 
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'There  was  no  evidence  tending  to  show  that  the  defendant 
found  the  horse  trespassing  on  his  close,  and  took  him  up  to 
prevent  further  injury  thereto.  The  latter  part  was  objection- 
able for  the  reason  already  given.  The  fact  that  the  defendant 
may  not  have  known  that  the  boys  had  authority  from  the 
plaintiff  to  demand  the  horse,  did  not  justify  an  unqualified  re- 
fusal to  deliver  him.  If  he  had  questioned  their  authority,  it 
might  have  been  produced.  If  he  entertained  any  doubt  about 
their  right  to  act  for  the  plaintiff,  he  should  have  put  his  refusal 
upon  that  ground,  and  then  the  refusal  would  not  have  established 
an  unlawful  detention. 

4.  The  defendant's  third  instruction  was  rightly  refused.  The 
effect  of  the  admissions  was  peculiarly  a  question  for  the  con- 
sideration of  the  jury.  It  was  for  them  to  determine  from  all  of 
the  declarations,  whether  the  plaintiff  had  authorized  the  boys  to 
demand  the  horse,  and  whether  the  defendant  was  at  the  time 
aware  of  that  authority.  It  was  competent  for  them  to  infer 
from  these  admissions,  that  the  defendant  knew,  or  had  good 
reason  to  know,  that  the  boys  were  the  agents  of  the  plaintiff. 
At  all  events,  that  was  a  matter  for  the  jury  to  decide,  and  not 
the  court.(a) 

5,  The  court  was  right  in  refusing  to  grant. a  new  trial.  The 
plea  admitted  the  horse  to  be  the  property  of  the  plaintiff,  and 
he  had  only  to  prove  the  detention.  The  testimony  was  sufficient 
to  warrent  the  conclusion,  that  the  defendant  unlawfully  detained 
the  horse  from  the  plaintiff.  He  distinctly  admitted  that  the 
horse  had  been  twice  demanded  by  persons  sent  by  the  plaintiff, 
and  that  he  as  often  refused  to  surrender  him.  As  he  failed  to 
state  that  he  put  his  refusal  on  the  ground  of  a  want  of  authority 
in  those  persons  to  make  the  demand,  or  on  any  other  ground 
that  would  justify  him  in  detaining  the  horse,  the  jury  might 
well  conclude  that  the  refusal  was  positive  and  unqualified  ;  such 
a  refusal  as  would  be  sufficient  evidence  to  maintain  trover  or 
replevin. 

The  judgment  must  be  affirmed. 

Judg77ient  affirmed. 

{it)  Young  V.  Foute,  43  111.  R.  39. 
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Keel  v.  Bently. 

An  appeal,  or  writ  of  error,  does  not  lie  from  an  interlocutor}^  decree  or 
judgment. ('0 

This  was  a  motion  to  dismiss  a  writ  of  error. 

Treat,  C.  J.  Bently  filed  a  bill  in  chancery  against  Keel  to 
obtain  the  title  to  certain  real  estate  ;  and  an  injunction  issued 
thereon,  restraining  Keel  from  selling  or  removing  the  growing 
crops.  Keel  answered  the  bill,  and  moved  for  a  dissolution  of  the 
injunction.  The  court  refused  the  motion,  and  referred  the 
cause  to  the  master  to  take  the  proofs.  Keel  then  sued  out  a 
writ  of  error,  which  Bently  now  moves  to  dismiss. 

The  motion  must  be  sustained.  An  appeal,  or  writ  of  error, 
does  not  lie  from  an  interlocutory  decree  or  judgment.  There 
must  be  a  final  decision  of  a  case  before  it  can  be  removed  into 
this  court ;  such  a  decision  as  settles  the  rights  of  the  parties  in 
respect  of  the  subject-matter  of  the  suit,  and  concludes  them 
until  it  is  reversed  or  set  aside.  Cornelius  v.  Coons,  Breese,  15; 
Pentecost  v.  Magahee,  4  Scammon,  826 ;  Hayes  v.  Caldwell,  5 
Gilman,  33  ;  Fleece  v.  Russell,  13  Illinois,  41.  No  such  deci- 
sion has  been  made  in  this  case.  The  proofs  are  yet  to  be 
taken  ;  and  the  case  is  yet  to  be  determined  on  the  merits.  The 
cause  must  proceed  to  a  final  hearing  in  the  court  below,  before 
either  party  can  remove  it  into  this  court.  The  writ  of  error 
will  be  dismissed. 

Wi^it  of  error  dismissed. 

(f()  Cornelius  v.  Coons,  Beeclier's  Breese  R.  38  and  note. 


Nathan  P.  Sanford,  plaintiff  in  error,  v.  John  V.  D.   Gaddis, 
defendant  in  error. 

ERROR  TO  FULTON. 

In  actions  for  slander,  the  plaintiff  must  prove  tlie  words  alleged  ;  other 
words  of  like  meaning,  or  equivalent  words  or  expressions  will  not 
suffice. 

All  the  words  need  not  be  proved,  unless  it  takes  them  all  to'  constitute 
the  slander. 
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Proof  of  additional  words  will  not  vitiate,  unless  they  so  qualify  the 

meanini;-  as  to  remove  the  slander. 
A  count  for  words  spoken  allirmatively,  is  not  sustained  by  jiroof  of 

words  spoken  interrogatively.     Nor  will  words  spoken  to  a  person 

sustain  a  count  Avhich  charges  Avords  spoken  of  a  person. 
To  charge  that  slander  was  uttered  liy  the  words,  "You  swore  false," 

will  not  be  sustained  by  proof,  that  the  words  uttered  were,  "You  have 

sworn  false." 

This  cause  was  heard  before  Wilkinson,  Judge,   at  January 
term,  1853,  of  the  Fulton  Ch'cuit  Court. 

W.   C.   GoUDY,  for  phiintiff  in  error. 

Julius  Manning,  for  defendant  in  error. 

Treat,  C.  J.  This  "was  an  action  for  slander,  brought  by 
Sanrord  against  Gaddis.  The  declaration  alleged  that  the  de- 
fendant said  of  the  plaintiff,  in  referenco  to  testimony  given  by 
him  as  a  witness  in  a  judicial  proceeding,  "You  swore  false." 
The  proof  was,  that  the  defendant  said  of  the  plaintiff,  immedi- 
ately after  he  had  testified  as  a  witness  in  the  case  referred  to, 
"You  have  sworn  false."  The  coart  excluded  the  evidence  on  the 
ground  of  variance  ;  and  that  decision  is  assigned  for  error. 

It  is  a  well  established  rule  in  actions   for   slander,    that   the 
allegations  and  proofs  must  agree. (<2)     The  plaintiff  must  prove 
the  v/ords   alleged  in  the  declaration,  or  so  much  of  them  as  will 
sustain  his  cause   of  action.     It  is    not    enough  to  prove  other 
words  of   like  import  and   meaning.      Equivalent   words    or  ex- 
pressions will  not   suffice.     All   of  the  words  averred  need  not 
be  proved,  unless  it  takes  all  of  them  to  constitute  the  slander. 
And  proof  of  additional  words   will   not   vitiate,   unless  they  so 
qualify  the  words  alleged  as   not    to    amount   to  the  slanderous 
charge.     For  example  :  if  the  words  laid  are,  "  He  stole  a  large 
amount   of   money,"  the   action   is  sustained   by  proof  of  the 
words,  "  He  stole  money."     The  words  proved  are  those  alleged, 
and  they  are  of  themselves  actionable.      iSo  if  the  words  laid  are, 
"  He  is  a  thief,"  the  declaration  is    supported    by   proving    the 
words,  "  He  is  a  thief,  for  he  stole   money."    The  words  alleged 
are  proved,  and  their  sense  is  not  varied  by  the  additional  words. 
But  if  the  words  laid  are,  "  He  is  a  thief,"  proof   of   the  words, 
"  He  is  a  thief,  for  he  bought  property,  and  refused  to  pay  the 
price,"  will  not  sustain  the  action.    The  additional  words  so  qualify 
those  alleged,  as  not  to  impute  the  crime  of  larceny.     A  count  for 
words  spoken  affirmatively,  is  not  sustained  by  proof  of  words  spok- 
en in  the  way  of  interrogatory.  And  proof  of  words  spoken  to  a  per- 

(a)  Norton  v.  Gordon,  18  111.  R.  39  ;  Wilborn  v.  Odell,  29  111.  E.  458  ; 
Crotty  V.  Morrissey,  40  111.  R.  479  ;  Baker  v.  Young,  44  111.  R.  45. 
ILL.  R.  VOL.  XV.  16 
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son,  will  not  support  a  count  for  words  spoken  of  a  person.  Mait- 
land  V.  Gouldney,  2  East,  426  ;  Rex  v.  Berry,  4  Durnford  and 
East,  217  ;  Barnes  v.  HoUoway,  8  ib.  150  ;  Opwood  v.  Barkes, 
4  Bingham,  261  ;  Johnson  v.  Tait,  6  Binney,  121  ;  Fox  v.  Van- 
derbeck,  5  Cowen,  517  ;  Olmstead  v.  Miller,  1  Wendell,  506  ; 
Williams  v.  Bryant,  4  Alabama,  44  ;  Easley  v.  Moss,  9  ib.  226 ; 
Wheeler  v.  Robb,  1  Blackford,  330  ;  Linville  v.  Earlywine,  4  ib. 
469 ;  Crulman  v.  Marks,  7  ib.  281  :  Watson  v.  Meesick,  2  Mis- 
souri, 29  ;  Berry  v.  Dryden,  7  ib.  324  ;  Slocum  v.  Kaykendall, 
1  Scammon,  187 ;  Patterson  v.  Edwards,  2  Gilman,  720. 

In  this  case,  the  words  proved,  under  the  circumstances  of  the 
speaking,  had  the  same  meaning  as  those  laid  in  the  declaration, 
and  equally  imputed  the  crime  of  perjury.  But  they  were  not  the 
same  words.  They  were  at  most  only  equivalent  words.  They 
were  not  in  themselves  actionable.  There  was  a  clear  variance 
between  the  words  laid  and  those  proved,  and  the  court  was  right 
in  excluding  the  evidence  from  the  jury. 

The  judgment  must  be  affirmed. 


Judgment   affirmed. 


Hescarick  Ayres,  appellant,  v.    Murray  McCoxnel,  Admin- 
istrator of  Charles  Collins,  appellee. 


APPEAL  FROM  MORGAN. 


When  a  deed  recites  that  full  pa.ymeut  of  the  consideration  for  the  land 
conveyed  has  been  received,  it  is  prima  facte  evidence  of  the  fact ;  hut 
this  evidence  may  he  rebutted  by  other  proof 

A  note  transferred  by  delivery  merely,  cannot  be  set  off  by  the  holder, 
in  an  action  against  him  by  a  third  party.  The  holder  could  not  sue 
upon  the  note  in  his  own  name,  and  it  therefore  was  not  a  legal  sub- 
sisting cause  of  action  in  his  favor. 

AVhere  a  party  is  in  quiet  possession  of  land  conveyed  to  him  by  deed 
in  which  the  wife  has  not  joined,  he  is  not  entitled  in  an  action  against 
him  to  claim  credit  on  account  of  dower  interest,  where  proceedings 
have  not  been  commenced  by  the  widow  to  obtain  such  interest. 

This  cause  was  heard  at  the  Morgan  Circuit  Court,    at    Sep- 
tember term,  1852,  Woodson,  Judge,  presiding. 


D.  A.   Smith,  for  appellant. 
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M.  McCosNEL,  pro  se. 

Treat,  C.  J.  This  was  an  action  of  debt,  brought  bjMcCon- 
Tiel,  administrator  of  Charles  Collins,  against  Rescarick  Ayres. 
The  declaration  contained  the  common  counts.  The  pleas  were 
nil  debet,  and  set-off.  The  plaintiff  read  in  evidence  the  fol- 
lowing instrument : — 

*'  Due  Charles  Collins  for  a  four-mule  team  and  wagon,  $600  ; 
and  a  carriage  and  harness,  new  at  Richards,  $100  ;  making  in 
all  $700.  And  from  this  amount  my  account,  as  soon  as  it  can 
be  ascertained,  is  to  be  deducted.      Naples,  April  IB,  1839. 

Rescarick  Ayres." 

He  then  proved  by  Richards,  that  in  December,  1838,  Collins 
sold  Ayres  two  lots  in  Naples  for  $2,400,  one  half  of  which  was 
paid  in  demands  of  Ayres  against  the  witness,  one  fourth  in  a 
mule  team,  and  witness  did  not  know  how  the  remaining  fourth 
was  paid  ;  Collins  got  a  pair  of  horses  from  Conover,  worth  $100, 
and  sold  them  to  Ayres  ;  witness  had  an  impression  that  Ayres 
owed  Collins  $500,  at  the  time  of  his  death,  in  1819,  but  was 
never  present  at  any  settlement  between  them  ;  Ayres  sold  the 
Naples  lots  to  Whitelaw  for  $2,400,  and  Whitelaw  sold  them  to 
Mooers,  who  was  in  possession  ;  Collins  sold  the  mule  team  back 
to  Ayres,  and  took  the  note ;  he  agreed  to  pay  Ayres  for  the  use 
of  the  team  while  he  had  it,  and  that  Avas  the  account  to  be 
deducted  from  the  note. 

The  defendant  introduced  the  following  evidence  :  A  note 
for  $160,  made  by  Collins  to  Ayres  in  1835  ;  a  note  for  $200, 
made  by  Collins  to  Delahay  in  1839,  transferred  by  delivery  to 
Seeley,  and  by  Seeley  in  the  same  manner  to  Ayres  ;  a  deed  of 
general  warranty  from  Collins  to  Ayres  for  the  Naples  lots, 
which  recited  the  payment  of  the  purchase-money,  $2,400.  The 
deed  was  not  executed  by  the  wife  of  Collins.  Ayres  claimed 
damages  on  account  of  the  dower  interest  of  the  widow,  but  it 
■did  not  appear  that  she  had  ever  made  any  claim  to  the  lots. 
Alfred  Ayres  testified,  that  in  1835,  Ayres  sold  Collins  one  half 
of  a  bay  trotting  mare  for  $300  ;  in  1837,  two  roan  horses  for 
$225  ;  in  1838,  two  bay  mares  for  $300,  which  Collins  after- 
wards sold  to  Delahay  ;  in  1839,  two  grey  horses  for  $150  ;  in 
1838-9,  Ayres  kept  and  doctored  two  horses  for  Collins  for  one 
year,  which  was  worth  $80  ;  in  the  spring  of  1839,  Ayres  agreed 
to  furnish  Collins  a  four-mule  team,  wagon,  and  driver  for  one 
year,  for  the  use  of  which  Collins  agreed  to  give  him  $1 ,000  : 
the  team,  wagon,  and  driver,  were  in  the  service  of  Collins  till 
some  time  in  the  following  winter.  Delahay  testified,  that  in 
the  winter  of  1838-9,  he  bought  a  pair  of  bay  mares  of  Collins 
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for  $300,  and  understood  lie  had  got  tliem  from  Ayres  ;  between 
1837  and  1840,  a  mule  team  and  driver  were  in  tlie  service  of 
Collins  at  Naples,  and  witness  understood  that  he  had  hired 
them  of  Ayres  at  the  rate  of  $1,000  per  year  ;  witness  often 
laughed  at  Collins  for  agreeing  to  pay  such  a  price  for  the  use  of 
them. 

The  jury  returned  a  verdict  in  favor  of  the  plaintiff  for  $651. 
The  court  refused  to  grant  a  new  trial,  and  rendered  judgment 
on  the  verdict. 

1.  The  plaintiff  was  not  entitled  to  recover  any  portion  of  the 
purchase-money  of  the  Naples  lots.  The  deed  of  the  intestate 
recited  full  payment  of  the  consideration.  This  acknowledgment 
furnished  prima  facie  evidence  of  payment,  and  there  was 
nothing  in  the  case  to  destroy  the  presumption, («)  It  was  not  a 
fair  inference  from  the  testimony  of  Richards,  that  any  part  of 
the  purchase-money  remained  unpaid.  It  was,  indeed,  competent 
for  the  plaintiff  to  explain  this  statement  in  the  deed,  and  show 
that  the  consideration  had  not  in  fact  been  paid.  But  the  burden 
of  proof  was  upon  him.  Bowen  v.  Bell,  20  Johns.  338  ;  Watson 
V.  Blaine,  12  Sergt.  &  Rawle,  131  ;  Clapp  v.  Tirrell,  20  Pick. 
247  ;  Meeker  v.  Meeker,  16  Conn.  383  ;  Beach  v.  Packard,  10 
Verm.  96  ;  Burbank  v.  Gould,  15  Maine,  118. 

2.  The  defendant  was  not  entitled  to  any  credit  on  account  of 
the  note  made  by  the  intestate  to  Delahay.  It  was  transferred 
by  delivery  merely,  and  not  by  indorsement  in  writing.  The 
legal  interest  in  the  note  was  therefore  still  in  Delahay,  in  whose 
name  alone  could  an  action  be  maintained  upon  it.  A  party 
cannot  set  off  a  demand,  that  is  not  a  subsisting  cause  of  action 
in  his  favor.  As  the  defendant  could  not  sue  upon  the  note  in 
his  own  name,  he  was  not  entitled  to  introduce  it  by  way  of 
set-off.  (6) 

3.  Nor  was  the  defendant  entitled  to  any  credit  on  account 
of  the  dower  interest  of  the  widow  in  the  Naples  lots.  It  did 
not  appear  that  she  had  instituted  any  proceedings  to  enforce  her 
claim.  On  the  contrary,  it  appeared  that  the  defendant's  gran- 
tee was  still  in  the  quiet  enjoyment  of  the  property.  There  was, 
therefore,  no  breach  of  the  covenant  of  warranty.  It  may  be, 
that  the  widow  will  never  insist  upon  her  right  to  dower.  The 
covenant  of  the  intestate  will  not  be  broken  until  she  does. 

4.  Exclude  these  matters  from  the  case,  and  the  finding  of 
the  jury  was  clearly  erroneous.  The  plaintiff  only  proved  two 
items  of  his  account,  amounting  to  $1,100  ;  while  the  defendant 
proved  an  indebtedness  against  the  estate  to  an  equal,  if  not  a 

(o)  Kimball  v.  Walker,  30  III.  R.  482  ;   Illinois  Central  Ins.  Co.®.  Wolf, 
37  111.  R.  355  ;  Brown  v.  Welch,  18  111.  R.  347  and  notes, 
(ft)  Kelly  V.  Garrett,  1  Gil.  R.  049. 
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greater  ameunt.  The  impression  of  Ricliards  that  the  balance 
was  in  favor  of  the  estate,  was  not  a  sufficient  basis  for  the  ver- 
dict, as  he  did  not  pretend  to  be  familar  with  the  business 
transactions  of  the  parties,  and  stated  no  facts  conducing  to 
prove  his  impression  to  be  well  founded.  The  court  should  have 
granted  a  new  trial. 

The  judgment  must  be  reversed,  and  the  cause  remanded. 

Juc/^meni  reversed. 


Patrick  Sullivan,  plaintiff  in   error,  v.  The   People,    defend- 
ants in  error. 

ERROR  TO  MACOX. 

An  affirmative  statute  is  a  repeal  by  implication  of  a  prior  affirmative 

statute,  so  far  as  it  is  contrary  thereto. 
In   Illinois,  the  repeal  of  a  repealing  statute  does  not  revive  the  jDrior 

existing  laws. 
The  law  of  1853,  relating  to  the  selling  of  liquor,  revived  the  law  as  it 

stood  in  1845,  and  restored  authority  to  grant  licenses,  and  to   punish 

for  retailing  lic^uor  without  license. 

This  cause  was  heard  before  Emerson,  Judge,  at  October 
term,  1853,  of  the  Macon  Circuit  Court. 

A.  Lincoln,  for  plaintiff  in  error. 

Ela:vi  Rush,  State's  attorney,  for  the  people. 

Treat,  C.  J.  Sullivan  was  indicted  for  selling  spirituous 
liquors  in  a  less  quantity  than  one  quart,  during  the  month  of 
May,  1853,  without  having  a  license  to  keep  a  grocery.  He 
was  tried,  and  found  guilty.  The  court  refused  a  motion  in 
■arrest  of  judgment,  and  iined  him  ten  dollars.  He  sued  out  a 
writ  of  error. 

The  only  question  in  the  case  is,  whether  §  132,  of  the  crimi- 
nal code,  is  now  in  force.  That  section  reads  thus :  "  Every 
person  who  shall  not  have  a  legal  license  to  keep  a  grocery, 
who  shall  barter,  exchange,  or  sell  any  wine,  rum,  brandy,  gin, 
whisky,  or  other  vinous,  spirituous,  or  mixed  liquors,  to  any 
persons  or  persons,  by  a  less  quantity  than  one  quart,  shall,  on 
conviction,  be  fined  for  every  offense  ten  dollars."  The  64th 
>ch.  R.  S.  authorized  county  commissioners'   courts,    and  trustees 
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of  incorporated  towns  to  grant  licenses  to  keep  groceries  ;  and 
provided  that  every  person  selling  any  vinous,  spirituous  or 
mixed  liquors  in  a  less  quantity  than  one  quart  without  having 
such  license,  should  forfeit  ten  dollars  for  each  offense,  to  be  re- 
covered by  action  of  debt  before  a  justice  of  the  peace.  It 
further  provided  that  a  judgment  under  either  of  these  provis- 
ions, should  be  a  bar  to  a  prosecution  under  the  other.  Such 
was  the  law  in  1845. 

The  act  of  the  1st  of  February,  1851,  repealed  "All  laws  and 
parts  of  laws  authorizing  licenses  to  be  granted  to  keep  groce- 
ries, or  for  the  sale  of  vinous,  spirituous,  or  mixed  liquors  ;"  and 
provided  that  every  person  selling  any  such  liquors  by  a  less 
quantity  than  one  quart,  should  forfeit  twenty-five  dollars  for 
each  offense,  to  be  recovered  by  indictment,  or  by  action  of  debt 
before  a  justice  of  the  peace.  This  act  was  a  virtual  repeal  of 
§  132  of  the  criminal  code.  The  two  laws  were  clearly  incon- 
sistent, and  could  not  stand  together.  In  such  a  case,  the  latest 
statute  must  prevail.  An  affirmative  statute  is  a  repeal  by  im- 
plication of  a  prior  affirmative  statute,  so  far  as  it  is  contrary 
thereto.  The  case  of  Eex  v.  Cator,  4  Burrow,  2026,  is  precisely 
in  point.  A  statute  inflicted  a  fine  of  £100  and  three  months' 
imprisonment  for  enticing  artificers  abroad  ;  and  a  subsequent 
statute  inflicted  a  fine  of  of  £500  and  twelve  months'  imprison- 
ment for  the  same  offense.  The  court  held  the  latter  statute  to 
be  a  virtual  repeal  of  the  former.  So  in  Leighcon  ?;.  Walker,  9 
New  Hampshire,  59,  the  court  held  that  a  statute  imposing  a 
penalty  of  $30  for  taking  illegal  fees,  was  in  effect  repealed  by 
a  later  statute  imposing  a  penalty  of  $50  for  the  same  offense. 
And  in  Nichols  v.  Squire,  5  Pickering,  168  ;  Commonwealth  v. 
Kimball,  21  ib.  373  ;  The  State  v.  Whitworth,  8  Porter,  434  ; 
and  Buckalew  v.  Ackerman,  3Halsted,  48,  it  was  decided  that 
a  statute  imposing  a  new  penalty  for  an  offense,  was  an  im- 
plied repeal  of  so  much  of  a  prior  statute  as  imposed  a  different 
penalty  for  the  same  offense.(a) 

The  act  of  February  1,  1851,  was  expressly  repealed  by  an 
act  passed  on  the  7th  of  February,  1853.  But  the  laws  re- 
pealed by  the  former  act  were  not  thereby  revived.  Oar  stat- 
ute has  changed  the  common  law  in  this  respect.  It  declares 
that  "No  act,  or  part  of  an  act,  repealed  by  another  act  of  the 
general  assembly,  shall  be  deemed  to  be  revived  by  the  repeal 
of  such  repealing  act."     R,   S.  ch.  90,  §  26, 

It  is  provided  by  the  act  of  the  12th  of  February,  1853,  "That 
all  laws,  or  parts  of  laws,  which  were  in  force  in  relation   to    the 

(^0  Town  of  Ottawa  v.  County  of  La  Salle,  12  111.  K.  341  and  notes. 
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granting  of  license  to  persons  for  the  purpose  of  retailing  spirit- 
uous, vinous,  or  mixed  liquors,  at  the  time  of  the  passage  of  an 
act  entitled  'An  act  to  prohibit  the  retailing  of  intoxicating 
drinks,'  approved  February  1,  1851,  be,  and  are  hereby  re-en- 
acted and  in  full  force  and  efiect,  as  if  never  repealed.  We  think 
it  was  the  intention  of  the  legislature  to  revive  the  law  as  it  stood 
in^l81:5,  authorizing  licenses  to  be  granted  to  keep  groceries, 
and  imposing  penalties  for  selling  spiritous  liquors  in  a  less  (quan- 
tity than  one  quart,  without  such  license.  It  was  the  design  not 
only  to  restore  the  authority  to  grant  license,  but  the  power  to 
inflict  punishments  for  retailing  liquors  without  license.  In  other 
words,  it  was  a  return  to  the  former  system  ;  a  re-enactment  of 
all  the  statutes  on  this  subject,  in  force  at  the  time  of  the  pas- 
sage of  the  act  of  the  1st  of  February,  1851.  A  different  view 
of  the  case  would  impeach  the  wisdom  of  the  legislature.  The 
authority  to  grant  licenses  would  be  wholly  useless,  without  the 
power  to  restrain  persons  from  retailing  spirituous  liquors  with- 
out license.  A  man  would  not  procure  a  license  to  retail  liquors, 
when  he  could  do  the  same  thing  without  it.  He  would  not  there- 
by obtain  any  advantage  over  others  having  no  license.  The 
consequence  would  be,  that  every  person  might  sell  spirituous 
liquors  in  any  quantity  with  impunity.  Such  an  interpretation 
ought  not  to  be  put  upon  the  action  of  the  legislature,  unless  it 
manifestly  appears  that  such  was  the  design.  The  language  of 
the  act  of  the  12th  of  February,  1853,  indicates  no  such  inten- 
tion, and  demands  no  such  cftustruction.  It  expressly  re-enacts 
all  laws  and  parts  of  laws  in  relation  to  the  granting  of  licenses 
to  retail  spirituous  liquors,  which  were  in  force  at  the  time  of  the 
passage  of  the  act  of  the  1st  of  February,  1851.  The  132 d  sec- 
tion of  the  criminal  code  was  then  in  force,  and  it  had  relation  to 
that  subject-matter.  ItVas  part  and  parcel  of  the  same  system. 
It  was  one  of  the  means  employed  to  render  the  system  effective. 
In  our  opinion,  this  provision  of  the  criminal  code  is  now  in  full 
force. (a)  It  follows  that  the  judgment  of  the  circuit  court  must 
be  affirmed. 

JudgmcJil  affirmed. 

(a)  But  this  law  does  more  than  revive  the  law  of  1845.  _  It  prohibits 
the  sale  of  liquor  by  a  less  quantity  than  one  crallon  wi'thout  license. 
Bennett  v.  People,  16  111.  R.  IGl  ;  Carmody  v.  People,  17  111.  K.  159. 
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William  B.  Warren,  plaintift   ia   error,   v.  The  President  and 

Trustees  or   the   Town    of    Jacksonville,    defendants  in 
error. 

ERROR  TO    MORGAN". 

The  public  is  an  ever-existing  grantee,  capable  of  taking  dedications 
for  public  uses,  and  its  interests  are  a  sufficient  consideration  to  sup- 
port them. 

Parol  dedications  are  good. 

The  intention  of  a  party,  manifested  by  express  consent,  or  acquiescence 
in  the  user,  will  govern  in  determining  what  is  a  dedication. 

Privies  in  estate  will  be  bound  by  the  deeds  and  acts  of  their  grantors, 
and  they  cannot  resume  a  grant  after  the  public  has  entered  upon  its 
use,  while  the  use  continues. 

A  deed  cannot  be  delivered  and  accepted  partially,  for  the  purpose  of 
conveying  title  to  the  grantee,  and  yet  so  as  not  to  give  effect  to  the 
conditions,  recitals,  and  limitations  in  it. 

It  will  be  presumed  that  deeds  duly  acknowledged  and  recorded,  have 
been  delivered  to  and  accepted  by  the  A^endee,  and  that  parties  and 
privies  aswell  as  the  public,  are  acquainted  with  their  contents.  Who- 
ever questions  these  facts,  must  assume  the  burden  of  proving  them. 

A  right  by  prescription  cannot  be  raised  against  the  consent  of  the 
owner ;  but  the  use  may  be  so  long  unobjected  to,  as  to  authorize  the 
finding  of  an  implied  consent,  and  to  raise  a  presumption  of  a  grant. 

In  actions  of  ejectment  in  this  State,  the  general  issue  only  shall  be 
pleaded. 

No  inference  or  conclusion  will  be  drawn  in  this  State  against  the  owner 
of  land  lying  uninclosed,  which  is  traveled  over,  to  establish  an  ease- 
ment in  favor  of  the  public.  , 

This  cause  was  tried  before  Woodson,  Judge,  at  September 
term,  1852,  of  Morgan  Circuit  Court.. 

M.  McCoNNEL  and  W.  IIerndon  for  plaiutiiTin  error. 

D.  A.  Smith,  for  defendants  in  error. 

Scates,  J.  Warren  brought  ejectment  for  a  piece  of  land 
lying  in  west  half  N.  E.  quarter  sec.  20,  T.  15  N.,  R.  10  west, 
and  described  and  bounded  as  follows,  "beginning  on  the 
north  line  of  the  public  road,  called  the  State  road,  and  running 
east  and  west  across  said  tract  of  land,  and  at  a  point  where 
said  public  road  passes  the  east  line  of  said  tract  of  land,  and 
running  from  thence  west,  one  hundred  feet,  more  or  less,  to  the 
east  side  of  a  lot  of  land  whereon  stands  a  small  church,  now 
called  the  Universalist  church,  and  from  that  line  thus  described, 
said  land  extends  north   to    the    north    boundary    of  said  tract  of 


DECEMBER  TERM,  1853.  237 

Warren  v.  Tlie  President,  &c.  of  the  Town  of  Jacksonville. 

land  of  which  it  is  a  part,  retaining  the  same  width  as  the  south 
front,  of  one  hundred  feet."  Title  is  traced  and  admitted  from 
the  United  States  through  the  patentee  and  Dr.  Chandler  to 
Joseph  Duncan,  to  the  premises.  And  that  in  June,  1841,  the 
United  States  recovered  judgment  against  Duncan,  and  that 
the  premises  were  levied  upon,  and  sold  to  Warren,  on  the  5th 
day  of  October,  1847,  and  conveyed  by  the  United  States 
marshal  for  the  district  of  Illinois.  It  was  also  in  proof,  that 
on  the  29th  of  October,  1835,  Joseph  Duncan  and  wife  conveyed 
one  undivided  fourth  of  a  piece  of  land  to  Thomas  T.  January, 
embracing  so  much  of  the  above  premises  as  lies  between  the 
line  of  Court  street  on  the  south,  and  North  street  on  the  north, 
(and  called  Railroad  square,) — and  that  in  said  conveyance  was 
this  agreement,  "and  it  is  agreed  that  all  of  said  streets,  and 
another  street  to  be  called  Railroad  street,  are  to  run  through, 
and  be  kept  open,  through  said  square  ;  but  it  is  agreed  that  if 
a  sale  of  any  privilege  can  be  eflected  to  the  railroad  company, 
for  the  erection  of  buildings  on  said  square,  it  shall  in  no  case 
obstruct  a  street ;  the  proceeds  are  to  be  divided,  one-fourth  to 
said  January,  and  three-fourths  to  said  Duncan,  and  for  all  other 
purposes,  it  is  agreed  the  said  square  shall  be  kept  open  for  pub- 
lic use." 

It  was  further  proven,  that  on  the  26ih.  of  September,  1836, 
Thomas  T.  January  and  wife  conveyed  to  Joseph  Duncan,  lots 
8,  9  and  10,  in  Johnson's  addition  to  Jacksonville,  and  "  also 
all  the  interest  which  the  said  January  holds  in  the  Railroad 
square,"  (the  lands  described  in  the  foregoing  deed,)  "laid  oflf 
by  said  Duncan  on  the  lauds  bought  of  Dr.  E.  Chandler,  one 
half  of  which  was  deeded  by  said  Duncan  to  said  January,  but 
in  reconveying  his  interests  in  said  square  to  said  Duncan,  it  is 
understood  that  the  said  Duncan  is  to  open  Church  street,  as 
far  north  as  lot  number  twenty-one  in  said  Johnson's  addition, 
or  to  xsorth  street,  and  has  full  power  to  close  the  said  square, 
or  to  sell  or  dispose  of  it,  as  he,  the  said  Duncan,  may  think 
proper."  It  was  in  proof  that  Warren  had  seen  this  deed  be- 
fore his  purchase.  That  Duncan  had  a  private  unrecorded  plat 
of  these  lands  among  others,  upon  which  the  premises  were 
marked  "Duncan's."  That  part  of  the  premises  had  always 
laid  open,  and  part  had  been  used  and  traveled  by  the  public 
for  three  years  before  Duncan's  death,  and  hitherto,  for  more 
than  seven  years,  and  was  as  much  in  the  use  and  possession 
of  the  public,  as  streets  by  working  on  the  same,  and  claiming 
it  as  such.  In  1835,  a  church  was  built  on  the  lot  on  the  west, 
and  the  lot  on  the  east  side  was  inclosed. 

The  plaintiff  excepted  to  the  modification  by  the  court   of  his 
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seventh  instruction,  whicli''was  as  follows  :  "  The  question  to 
be  determined  by  this  jury  is,  whether  Warren  or  any  of  the 
former  owners  of  this  land,  has  given  and  dedicated  said  land 
to  the  public,  as  a  public  street  of  the  town  of  Jacksonville ;'' 
and  to  enable  the  jury  to  find  that  said  gift  or  dedication  has 
been  made,  it  must  be  proved  to  their  satisfaction,  that  some 
act  has  been  done  by  some  one  of  said  owners,  "or  such  an 
acquiescence  in  the  use  of  the  land  by  some  of  them,"  clearly 
indicating  the  intention  to  make  said  land  a  public  street ;  and 
the  bare  fact  that  said  land  was  left  open,  and  the  people 
traveled  over  it,  is  not  of:  itself  sufficient  to  establish  such  gift 
or  dedication. 

The  court  refused  the  following  instructions,  which  was  ex- 
cepted to:  2d.  Private  property  cannot  be  taken  for  public  use 
without  due  compensation  first  made  to  the  owner  of  the  same  ; 
and  this  land  having  belonged  to  Chandler  and  Duncan,  and 
now  to  Warren,  cannot  be  taken,  and  could  not  heretofore  have 
been  taken  by  the  incorporation,  or  the  people  of  the  town  of 
Jacksonville,  and  converted  into  a  public  street,  without  the 
consent  of  said  owners,  or  without  first  paying  for  said  land. 

3d.  The  deed  from  January  and  wife  to  Duncan,  of  certain 
lots  of  land  in  McHenry  Johnson's  addition  to  the  town  of 
Jacksonville,  wherein  January  recites  that  Duncan  is  to  open 
Church  street  as  far  north  as  North  street  in  Jacksonville,  and 
without  saying  how  far  south  said  street  is  to  be  opened  fi'om 
North  street,  is  not  sufficient  evidence  to  prove  that  Duncan  did 
give  and  dedicate  said  land  to  the  public,  as  a  public  street, 
commencing  on  the  south  at  State  street,  and  running  north  to 
said  North  street.  Said  deed  is  not  evidence  ot:  any  thing 
whatever,  unless  it  is  proven  that  Duncan  received  said  deed 
from  January,  and  that  said  recital  in  said  deed  was  known 
to  Duncan  when  he  received  the  deed,  and  that  the  same  was  the 
result  of,  and  in  pursuance  of  the  contract  and  agreement  made 
by  Duncan  with  January,  as  a  part  ol:  the  consideration  of  said 
deed,  and  as  a  part  of  said  contract  in  the  purchase  of  said  lots 
of  land. 

4th.  The  incorporation  of  Jacksonville  or  the  people,  being 
desirous  to  open  a  public  street  through  the"  private  property  of 
any  citizen,  may  do  so  by  laying  out  the  street,  and  having  the 
value  of  the  right  of  way  over  the  land  appraised  by  disinterested 
persons,  and  said  value  paid  for,  before  said  street  is  opened; 
but  they  cannot  because  said  land  is  left  open  by  the  owner, 
enter  upon  the  land,  and  without  the  express  consent  of  the 
owner,  convert  said  land  into  a  public  street,  without  paying  for 
the  land  ;  and  length   of  time,  however  long  said   land   may  be 
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traveled  over  and  used  without  the  consent  of  the    owner,  is  not 
sufficient  to  establish  said  land  as  a  public  street. 

The  plaintiff  also  excepted  to  the  following  instruction  for  the 
defendant :  If  January  and  wife  made  to  Duncan  the  deed  offered 
in  evidence  by  the  defendants,  and  that  at  the  date  of  that  deed 
Church  street  was  opened  from  State  street  to  North  street,  and 
has  so  continued  from  that  time  up  to  the  time  of  the  institution 
of  this  suit,  and  hath,  during  all  that  time,  been  used  by  the 
public  as  a  street,  without  let,  hindrance,  or  objection  of  the 
owners  of  the  land  in  controversy  in  this  case,  that  from  these 
circumstances  the  jury  may  infer  a  dedication  of  the  land  in 
controversy  to  the  public,  to  be  used  as  a  street ;  and  the  jury 
may,  if  they  see  fit,  find  a  verdict  for  the  defendants,  notwith- 
standing the  plaintiff  may  have  established  his  fee-simple  title  to 
the  land  in  controversy. 

The  jury  found  a  verdict  for  the  defendants,  and  a  second  new 
trial  was  refused. 

We  shall  decide  this  case  upon  the  question  of  dedication  by 
January  and  Duncan,  and  to  which  Warren  is'  a  privy  by  deriving 
title  through  them,  and  of  which  he  had  both  actual  and  construc- 
tive notice.  We  are  of  opinion  that  the  recital  of  the  agreement 
in  January's  deed  to  Duncan,  reconveying  the  interest  in  the 
Railroad  square  is  sufficient  evidence  of  a  dedication  for  Church 
street,  from  State  street  to  North  street,  when  taken  in  connec- 
tion Avith  the  recitals  of  dedications  for  similar  purposes  in  Dun- 
can's prior  deed  to  January,  and  the  subsequent  acts  of  the  public 
in  using,  claiming,  and  working  the  same  as  a  street  for  seven 
years,  three  of  which  were  in  the  life  of  Duncan,  to  authorize 
the  jury  to  find  for  the  defendants  to  that  extent.  Duncan  had 
agreed,  in  conveying  this  interest  to  January,  that  "  all  of 
said  streets,  and  another  street,  to  be  called  Railroad  street,  are 
to  run  through,  and  be  kept  open,  througli  said  square  ;  and  a 
sale  of  any  privilege  to  the  railroad,"  '*  shall  in  no  case  obstruct 
a  street,"  and  that  "  the  said  square  shall  be  kept  open  for  public 
use." 

These  facilities  of  public  easements  of  way  through  the  Rail- 
road square,  may  have  been  of  particular  advantage  to  January 
as  a  lot  holder,  as  well  as  a  general  advantage  to  the  town  and 
community,  and  to  this  end  they  might  constitute  an  essential 
element  of  the  value  of  the  interest  he  acquired  under  the  deed. 
So  again,  when  he  sold  the  same  interest  back  to  Duncan,  with 
three  other  lots,  part  of  the  consideration  seems  to  have  been  an 
additional  easement  of  way  to  the  public  by  extending  Church 
street.  This  last  easement  presents  a  more  prominent  considera- 
tion, in  the  fact,  that  he  consents  that  Duncan  ma}''    "  close  the 
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said  square,"    and  thereby  destroy  all  the  easements  created  by 
Duncan's  deed  to  him. 

This  street  might  confer  great  value  to  other  lots  of  January, 
as  well  as  be  of  great  advantage  to  him  in  their  use  and  enjoy- 
ment. Taking  the  two  deeds  together,  it  is  very  evident  that  the 
parties  intended  to  increase  the  facilities  of  their  own  enjoyment 
of  this  and  other  town  property,  if  they  had  any,  or  to  add  to 
its  value  by  creating  these  streets.  It  would  be  unjust  to  allow 
either  party,  at  pleasure,  to  despoil  the  other  of  these  advan- 
tages, or  to  reclaim  them  of  the  community  after  a  long  use  and 
enjoyment  under  such  an  appropriation  for  their  benefit.  12 
Wheat.  R.  582.  The  public  is  an  ever  existing  grantee,  capable 
of  taking  dedications  for  public  uses,  and  its  interests  are  a  sufn- 
cient  consideration  to  support  them.  City  Cincinnati  v.  Lessees 
of  White,  6  Pet.  R.  431. 

The  mode  of  making  dedications  is  immaterial.  They  are  not 
Avithin  the  statute  of  frauds,  and  are  good  by  parol.  Godfrey  v. 
City  of  Alton,  12  111.  R.  35.  The  intention  of  the  party,  man- 
ifested by  express  consent,  or  acquiescence  in  the  user,  will  govern 
in  determining  -whether  it  be  a  dedication.  6  Pet.  R.  431  ;  12 
111.  R.  35. (a) 

Warren  is  privy  in  estate  with  Duncan,  and  must  be  bound  to 
the  same  extent  by  these  deeds  and  acts  under  them,  and  it  is 
not  in  the  power  of  either  to  resume  this  grant  after  the 
public  have  entered  upon  the  use  designed,  nor  while  it  is  so 
used. 

We  see  no  solidity  in  the  objection  that  the  deed  contemplated 
a  future  act  of  Duncan  to  make  a  dedication.  The  acceptance 
of  the  deed,  we  think  sufficient  to  dedicate,  or  at  least  to  sustain 
a  verdict  so  finding.  That  Duncan  accepted  the  deed,  we 
are  not  at  liberty  to  doubt  from  the  proofs.  We  find  this  deed 
on  record,  the  land  marked  as  his  on  his  private  map,  and 
the  public  using  the  land  as  a  street,  some  years  before  his 
death. 

To  defeat  the  dedication  upon  the  ground  of  non-acceptance 
of  the  deed,  would,  indeed,  be  to  defeat  the  title  of  Duncan 
under  it.  If  the  deed  has  not  been  delivered  and  accepted,  it  is 
inoperative.  It  might  have' been  delivered  to  a  third  person  and 
accepted  as  an  escrow.  But  it  could  not  be  delivered  and  accepted 
partially,  for  the  purpose  of  conveying  title  to  Duncan,  and  yet 
so  as  not  to  give  effect  to  the  conditions  and  recitals  and  limita- 
tions. We  must,  under  the  proofs,  presume  a  delivery  and 
-acceptance,  and  consequently  must  presume  Duncan  cognizant  of 
the  contents  of  the  deed. 

The  modification    of    the  seventh  instruction,  we  think  cor- 

(a)  Rees  v.  City  of  Chicago,  38  111.  R.  338. 
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rect.  Sucli  an  acquiescence  in  the  use  of  the  public  by  an 
owner  of  hind  as  clearly  indicates  an  intention  to  dedicate,  may 
warrant  a  jury  in  finding  a  dedication  under  the  proofs  in  this 
case. 

The  second  instruction,  refused,  is  faulty  in  assuming  title  in 
Warren,  for  that  was  the  question  in  controversy.  We  see  no 
other  objection  to  it. 

The  court  have  already  laid  down  and  approved  of  principles 
in  relation  to  the  acceptance  of  the  deed  by  Duncan,  which 
militate  against  the  third  instruction  refused  by  the  court.  We 
must  indulge  the  presumption  that  deeds  duly  acknowl- 
edged and  recorded,  have  been  delivered  and  accepted,  as 
well  as  executed  by  the  vendor,  and  parties  and  privies,  as  well  as 
the  public,  are  acquainted  with  their  contents.  Whoever  ques- 
tions any  of  these  facts  must  assume  the  burden  of  proving 
them. 

The  fourth  instruction  should  have  been  given.  It  is  very 
broadly  worded,  but  does  not  preclude  the  acquisition  of  a  right 
by  prescription.  A  right  by  prescription  cannot  be  raised  against 
the  consent  of  the  owner  ;  but  the  use  may  be  so  long  unobjected 
to,  as  to  authorize  the  finding  of  an  implied  consent,  and  to  raise 
a  presumption  of  consent,  and  even  of  a  grant.  The  instruction 
given  for  defendants  is  correct. 

It  is  objected  that  this  deed  is  used  by  way  of  estoppel  under 
the  general  issue,  which  is  inadmissible,  and  that  it  should  have 
been  set  up  by  special  plea.  Without  investigating  the  doctrine 
of  special  pleading  in  ejectment,  we  deem  it  sufiicient  to  refer  to 
the  statute  of  our  own  State,  Avhich  provides  that  the  general 
issue  only  shall  be  pleaded  ;  under  which  the  same  matter  may 
be  given  in  evidence  as  under  the  common  law  action  of  eject- 
ment, except  proofs  of  oomc  fictitious  matters,  which  are  abolish- 
ed.    Rev.  Stat.  1845,  p.  206,  §  17. (a) 

The  verdict  is  not  warranted  by  proofs  and  the  law,  for  that 
portion  of  the  land  lying  northward  from  lot  twenty-one,  or 
North  street.     This  portion  is  not  included  in  the  dedication. 

The  use  and  occupation  o£  this  portion  is  only  about  seven 
years,  without  any  proof  of  assent  or  dissent.  It  was  over  lands 
lying  uninclosed  and  in  common.  While  so  much  land  lying  in 
common  in  this  country,  remains  free  to  public  uses  and  travel, 
until  circumstances  induce  owners  to  inclose,  we  can  deduce  no 
strength  of  inference  or  conclusion  from  mere  travel  across  it  by 
the  public,  without  objection  from  the  owner.  It  is  neither  the 
temper,  disposition,  fashion,  or  habit  of  the  people,  or  custom  of 
the  country,  to  object  to  community  enjoying  such  privilege,  until 
owners  wish  to  inclose. 

(«)  But  see  Laws  of  1855,  p.  138. 
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This  use'is  not  shown  to  have  been  adverse,  and  upon  a  claim 
of  it  as  an  easement,  for  it  does  not  appear  that  any  owner  ever 
desired  to  use  any  part  of  the  tract  to  which  it  belonged.  We 
are  of  opinion  that  the  prescription  for  a  right  of  way  over  this 
portion  is  not  sustained,  and  that  the  verdict  therefor  is  not  war- 
ranted by  the  evidence. 

Judgment  reversed,  and  cause  remanded,  with  venire  de 
novo. 

Treat,  C.  J.,  concurred  in  reversing  the  judgment. 

Judgment  reversed. 


James  T.  Slack,  plaintiff  in  error,  v.  Robert  McLagan,  defend- 
ant in  error. 

ERROR  TO   FULTOK 

It  is  a  sufficient  defense  to  an  action  upon  a  note  to  set  up  a  breach  of 

a  covenant  of  warranty  in  a  deed  of  land,  for  tlie  price  of  Avhicli  the  note 

was  given. (rt) 
Courts    of  law  and  equity  will  give  relief  against  the  frauds  of  a 

vendor   of  real   estate,   by  refusing  an  enforcement  of  the  contract. 
The  facts  constituting  a  fraud  should  be  set  forth  in  a  pleading. 
A  decree  or  a  judgment  for  the  purchase  money  does  not  necessarily 

imply  a  vendor's  lien. 
All  evidence  tending  to  prove  the  material  ftxcts,  or  either  of  them,  in  a 

case,  is  admissible,  although  it  may  not  alone  establish  the  whole  case. 
[A  clerk's  certificate  under  his  private  seal  is  admissible.] 

This  was  an  action  of  debt  commenced  by  the  defendant  in 
error  against  the  plaintiff  in  error,  on  three  promissory  notes,  in 
the  Fulton  Circuit  Court,  on  the  5th  of  February,   1850. 

The  declaration  contained  nine  special  counts  and  the  usual 
common  counts.  A  general  demurrer  was  sustained  to  the  3d 
and  6th  counts,  and  was  overruled  to  the  9th  count. 

The  defendant  pleaded  7io7i  est  factum  to  the  first,  second, 
forth,  fifth,  seventh,  and  eighth  counts,  and  offset  to  the  same, 
with  the  addition  of  the  ninth  and  common  counts. 

The  defendant  also  pleaded  eight  special  pleas,  numbered  from 
nine  to  sixteen,  both  inclusive,  to  the  first,  second,  fourth, 
fifth  seventh,  eighth,  and  ninth  counts  ;  these  pleas  are  as  fol- 
lows : — 

1.  The  9th  plea  avers,  that  the  notes  sued  on  were  obtained 
by  fraud  and  circumvention  ;  in  this,  at  the  time  of  the  execu- 
tion of  the  notes  the  plaintiff  and  defendant  were  joint  owners  and 

(ff)  B  ut  see  Vining  v.  Leeman,  45  111.  R.  248. 
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partners  in  a  steam  mill  ;  that  the  notes  were  given  by  the  de- 
fendant for  the  plaintiff's  interest  in  the  mill ;  the  defendant 
assuming  the  payment  of  the  debts  due  by  the  firm..  As  a  part 
of  the  same  agreement,  the  partnership  was  dissolved,  and  the 
notes  executed ;  that  the  plaintiff  induced  the  defendant  to 
make  the  agreement  by  falsely  and  fraudulently  representing, 
that  the  debts  due  by  the  firm  did  not  exceed  much,  if  any,  the 
sum  of  $2,100. 

2.  The  10th  plea  avers,  that  before  and  at  the  time  of  the 
•execution  of  the  notes  sued  on,  the  plaintiff  and  defendant  were 
the  owners  of  and  partners  in  a  certain  steam  mill,  known  as 
the  Franklin  mills ;  that  as  such  they  carried  on  business,  con- 
tracting debts  due  to  and  from  the  firm  ;  that  in  the  transaction  of 
the  business  the  plaintiff  had  exclusive  control  of  the  finances 
and  contracted  all  the  debts,  and  that  the  defendant  had  the 
management  of  the  mechanical  part  of  the  business,  and  had 
no  knowledge  of  the  contracts,  debts,  and  accounts. 

The  plea  further  avers,  that  on  the  day  of  the  date  of  the 
notes  the  plaintiff  proposed  to  the  defendant  to  dissolve  the  part- 
nership ;  that  the  defendant  should  have  all  debts  due  the 
firm,  pay  all  debts  due  from  the  firm,  and  that  the  defendant 
should  purchase  the  plaintiff's  interest  for  the  amount  of  the 
three  promissory  notes  and  execute  his  notes  therefor,  and  that 
the  plaintiff  with  a  design  to  defraud  the  defendant,  represented 
falsely  and  fraudulently,  that  the  debts    did  not  exceed  $2,100. 

The  plea  then  avers,  that  defendant  was  induced  by  this  rep- 
resentation to  accept  the  proposition  and  to  execute  the  notes, 
and  so  charges  that  they  were  procured  by  fraud  and  circum- 
vention. 

3.-  The  11th  plea  sets  up  a  failure  o£  consideration,  in  this, 
that  the  notes  were  executed  in  consideration  of  the  plaintiff's 
interest  in  a  certain  mill,  and  the  tract  of  land  on  which  it  was 
situated,  and  that  at  the  sa,me  time  the  plaintiff  conveyed  by 
deed  the  premises  to  the  defendant,  with  a  covenant  to  warrant 
and  defend  the  title  to  the  premises  against  all  persons  whom- 
soever ;  that  the  plaintiff  did  not  have  then,  nor  since,  any  legal 
title  to  the  premises  ;  but  on  the  contrary,  the  plaintiff  had  only  a 
bond  for  a  deed  from  one  Thornton  Easley,  from  whom  the  plain- 
tiff and  defendant  purchased,  conditional  for  the  execution  of  a 
deed  on  the  payment  of  the  purchase-money. 

The  plea  then  avers  that  the  plaintiff  failed  to  pay  the  pur- 
chase-money or  to  procure  a  deed,  but  that  the  premises  were 
sold  under  the  order  of  the  proper  court   to  satisfy  the  debt. 

4.  The  12th  plea  sets  up  failure  of  consideration  in  this,  the 
|/laintiff  and  defendant  were  partners  in  the  milling   business  in 
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Haywood  county,  Tennessee ;  the  plaintiif  hired  hands  and 
made  the  contracts  ;  that  the  defendant  Avorked  the  hands  and 
run  the  mill;  that  the  defendant  had  no  knowledge  of  the 
the  debts  contracted  except  through  the  information  of  the 
plaintifl'. 

The  plea  then  avers  the  same  proposition  and  representation 
by  the  plaintiff,  as  stated  in  the  10th  plea,  and  that  the  plaintifl" 
exhibited  a  balance  sheet  showing  the  liabilities  of  the  firm  at 
$2,091.50  ;  that  the  defendant  under  this  inducement  accepted 
the  ofier. 

The  plea  then  avers  that  the  debts  did  exceed  the  sum  of 
$2,100,  and  that  they  were  more  than  $7,000;  and  that  the 
interest  of  the  plaintifl" was  worthless,  which  was  known  to  the 
plaintifl"  and  unknown  to  the  defendant ;  that  the  defendant  has 
been  compelled  to  pay  the  said  sum  of  $7,000,  which  has  ex- 
hausted the  whole  of  the  partnership  property  and  funds, 
besides  a  large  sum  of  the  defendant's  private  funds. 

5.  The  13th  plea  also  sets  up  failure  of  consideration  in  this, 
that  the  consideration  of  the  notes  was  the  sale  of  a  certain 
tract  of  land,  describing  it,  and  that  at  the  time  (which  was  the 
same  time  the  notes  were  executed)  the  plaintifl'  fraudulently 
and  deceitfully  represented  to  the  defendant  that  he  had  a  good 
title,  when  in  truth  he  had  no  title  whatever  then,  nor  has  he 
since  had,  and  that  the  plaintiff  knew  that  such  representation 
was  false. 

6.  The  14th  plea  is  also  for  failure  of  consideration  in  this, 
that  the  consideration  of  the  notes  was  the  sale  of  the  tract  of 
land  described  in  the  13th  plea,  and  that  afterwards,  on  the  od 
day  of  June,  1819,  the  plaintiff"  executed  and  delivered  his  deed, 
in  consideration  of  five  thousand  dollars,  conveying  the  premises 
to  the  defendant,  in  which  the  plaintiff  covenanted  that  he  would 
warrant  and  defend  the  title  against  the  title,  claims,  or  demands 
of  all  and  every  person  or  persons  whatsoever  claiming,  through, 
under  and  by  said  plaintiff. 

The  plea  then  avers  that  the  land  was  S()ld  by  virtue  of  a 
decree  of  a  court  of  chancery,  in  and  for  the  State  of  Tennessee, 
at  Brownsville,  on  the  10th  November,  1811,  for  the  purchase- 
money  due  to  one  Thornton  Easley,  from  the  plaintiff  or  some 
other  persons. 

7.  The  15th  plea  sets  up  failure  of  consideration  in  this,  that 
the  consideration  was  the  sale  of  the  tract  of  land  described  in 
the  13th  plea  ;  that  the  plaintiff"  conveyed  the  land  by  deed  with 
covenant,  as  stated  in  the  11th  plea,  and  that  the  land  was 
legally  sold  to  satisfy  a  debt  of  the  plaintiff's,  and  some  other 
persons,  for  the  purchase-money  due    one  Thornton   Easley,  for 
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-the  same  tract,  and  so  the  title  has  failed  by  virtue  of  a  claim 
against  and  under  the  plaintiff. 

8.  The  16th  plea  is  for  failure  of  consideration  in  this,  that 
the  consideration  of  the  notes  sued  on  was  the  sale  of  the  tract 
of  land  described  therein  ;  that  on  the  3rd  day  of  June,  1830,  the 
plaintiff  conveyed  by  deed  the  said  tract  to  the  defendant,  and 
thereby  for  the  consideration  of  five  thousand  dollars,  did  give, 
grant,  bargain,  sell,  release,  convey,  and  transfer  to  the  defendant, 
his  heirs  and  assigns,  the  tract  of  land  particularly  described  in  the 
plea,  and  did  by  the  same  deed  covenant  "  to  and  with  the  defen- 
dant, his  heirs  and  assigns,  that  the  title  to  the  above  described 
■tract,  piece,  or  parcel  of  land,  he  the  said  plaintiff  would  Avarrant 
and  forever  defend  against  the  title,  claim,  and  demand  of  all  and 
every  person  or  persons  whatsoever  claiming  through,  under, 
and  by  the  said  plaintiff." 

The  plea  then  avers  a  breach  in  this  covenant ;  because  he 
says  that  at  the  time  of  said  sale  there  was  due  and  owing  from 
the  plaintiff  and  the  defendant,  as  partners  to  one  Thornton  Eas- 
ley,  a  sum  of  money  for  the  purchase-money  of  the  premises,  the 
same  having  been  bought  of  the  s^-id  Easley  by  the  plaintiff  and 
defendant,  "  which  sum  of  money  was  a  lien  on  said  premises, 
and  said  premises  were  legally  sold  to  satisfy  said  lien,  and  the 
said  defendant  was  ousted  and  ejected  from  said  premises,"  and 
so  the  plaintiff  broke  his  covenant. 

The  plea  then  claims  damages,  and  prays  that  they  may  be 
offset  against  the  plaintiff's  demand. 

The  plaintiff  joined  issue  to  the  country  on  the  pleas  of  non 
esi  Jactutn  and  offset,  and  demurred  generally  to  the  9th,  10th, 
11th,  13th,  14th,  and  15th  pleas,  and  generally  and  specially  to 
the  12th  and  16th  pleas. 

The  demurrer  was  overruled  as  to  the  12th  and  16th  pleas, 
and  sustained  to  all  the  rest  ;  the  defendants  abided  by  the  de- 
murrer. 

By  leave,  the  plaintiff  replied  double  to  pleas  12  and  16,  on 
Tvhich  issues  of  fact  were  formed. 

1st.  To  12th  plea ;  that  he  did  not  falsely  and  fraudulently 
represent  to  the  defendant  that  the  debts  due  from  said  firm 
.did  not  exceed  the  sum  of  ^2,100. 

2d.  To  12th  plea ;  that  the  defendant  had  not  been  com- 
pelled by  law  to  pay  $7,000,  or  any  part  thereof  over  the 
sum  of  $2,091.50. 

8rd.  To  16th  plea ;  that  the  plaintiff  did  not  covenant  that 
he,  the  said  plaintiff,  the  title  to  the  said  tract  of  land  would  war- 
rant, and  forever  defend,  against  the  title,  claim,  and  demand  of 
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all  and  every  person  or  persons  whatsoever  claiming  through, 
under,  and  by  said  plaintiff. 

4th.  To  16th  plea  ;  that  there  was  not  a  lien  on  said  land  and 
said  premises  legally  sold  to  satisfy  said  lien,  and  the  said  defen- 
dant ousted  and  ejected  from  said  premises. 

On  these  issues  the  cause  was  tried  by  the  Hon,  Ira  0.  Wil- 
kinson, presiding,  in  Fulton  county,  a  jury  being  waived,  at  the 
May  term  of  1853. 

On  the  trial,  the  plaintiff  offered  one  note  of  $1,000,  being  the 
same  set  out  in  the  19th  count,  which  was  admitted  without  objec- 
tion, and  the  plaintiff  rested  his  cause. 

The  defendant  then  offered  a  deed  dated  3d  of  June,  1839, 
executed  by  the  plaintiff  to  the  defendant,  conveying  in  fee  the 
tract  of  land  described  in  the  16th  plea,  in  consideration  of 
$5,000,  with  a  covenant  corresponding  exactly  with  that  set  out 
in  the  16th  plea,  and  Avith  this  statement  by  way  of  describing 
the  land,  "  the  same  piece  or  parcel  of  land  which  the  said  Rob- 
ert McLagan  and  James  T.  Slack  purchased  of  Thornton  Eas- 
ley,  and  for  which  the  said  Thornton  Easley  executed  his  bond 
on  the  third  day  of  May,  1838,  to  make  a  good  and  sufficient 
title  in  fee- simple,  with  general  Avarranty  when  the  purchase- 
money  specified  in  said  title  bond  shall  be  paid,  and  when  the 
same  and  interest  thereon  shall  be  paid  to  the  said  Easley,  or 
his  assignees,  the  said  Thornton  Easley  is  hereby  authorized  and 
requested  to  execute  a  deed  and  convey  said  piece  or  parcel  of 
land  to  the  said  James  T.  Slack,"  which  deed  was  admitted 
by  the  Court. 

The  defendant  then  offered  an  exemplification  of  a  record,  show- 
ing the  proceedings  in  a  cause  by  Thornton  Easley  against  the 
defendant,  before  the  chancellor  for  the  western  division  of 
the  State  of  Tennessee,  sitting  at  Brownsville,  Haywood 
county,  Tennessee,  commencing  on  the  29th  day  of  October, 
1840.  The  bill  was  filed  for  the  purpose  of  enforcing  the  com- 
plainant's lien  for  the  purchase-money  of  the  tract  of  land 
described  in  the  pleadings  in  this  cause,  and  sold  to  the  plaintiff 
and  defendant,  which  it  was  alleged  was  unpaid.  The  convey- 
ance by  the  plaintiff  to  the  defendant  was  stated  in  the  bill  as 
a  reason  for  not  making  McLagan  a  party.  Personal  service 
was  had  on  Slack,  and  on  the  trial  it  was  proved  by  the  com- 
plainant Easley,  that  he  had  sold  said  tract  of  land  to  the 
plaintiff  and  defendant  in  this  cause,  for  $625,  payable  on  the 
1st  of  January,  1840,  with  interest  from  the  1st  of  January, 
1838  ;  that  Easley  had  executed  a  bond  to  McLagan  and  Slack 
for  title  when  the  money  was  paid,  and  that  Easley  had 
retained   the   legal  title  in  himself  as  security ;    that  MpLagan 
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had  conveyed  to  Slack,  and  that  the  purchase-money  was  wholly 
due  and  unpaid.  On  this  proof  a  decree  was  entered  at  the 
November  term,  18-il,  of  said  court,  that  Slack  pay  the  amount 
due  for  said  purchase-money,  within  ninety  days,  and  in  default 
that  the  "  clerk  and  master"  sell  said  tract  of  land  to  satisfy  the 
claim  of  Easley. 

The  record  further  shows  a  sale  of  the  land  to  Thornton 
Easley,  the  complainant,  and  a  confirmation  of  the  sale  by  the 
chancellor. 

This  record  is  certified  by  the  clerk  of  the  court  and  the  chan- 
cellor, under  the  law  of  Congress  relative  to  judicial  proceedings 
in  foreign  States. 

At  the  same  time,  in  connection  with  the  exemplification,  the 
defendant  offered  the  deposition  of  Thornton  Easley,  taken  by 
virtue  of  a  commission  from  the  clerk  of  Fulton  county,  under 
the  statute  of  this  State.  Due  notice  was  given  and  accepted  by 
the  attorneys  of  the  plaintiff,  and  on  the  trial  no  exceptions  were 
taken  to  the  form  of  the  deposition. 

There  was  attached  to  the  commission  the  original  bond  of 
Thornton  Easley  to  the  plaintiff  and  defendant,  which  was 
examined  and  identified  by  the  witness. 

The  witness  swears  that  he  sold  the  tract  of  land  described  in 
the  bond  exhibited  at  the  time,  and  on  the  terms  mentioned  lU  the 
bond,  to  the  plaintiff  and  defendant ;  that  the  full  names  of  the 
firm  of  McLagan  and  Slack  Avere  Robert  McLagan  aad  James  T. 
Slack  ;  he  identifies  the  bond  attached  to  the  commission  as  his 
original  bond,  and  that  it  contains  the  contract  under  which  the 
purchase  was  made  ;  the  witness  states  that  McLagan  and  Slack 
took  possession  of  the  property  soon  after  the  date  of  the 
bond,  built  a  steam  mill,  and  remained  in  possession  four  or 
five  years  ;  that  the  witness  was  not  paid  the  purchase-money, 
and  that  he  filed  a  bill  for  specific  performance  ;  obtained  a  decree 
of  sale,  and  that  the  same  was  sold  by  the  clerk  and  master  to 
the  witness,  the  precise  time  not  recollected  ;  that  immediately 
after  the  sale  to  the  witness,  he  obtained  possession  by  virtue  of 
such  sale ;  that  he  never  made  a  deed  to  McLagan  and  Slack, 
but  merely  the  bond  referred  to  ;  that  he  had  a  lien  on  the 
land  for  the  purchase-money,  and  the  land  was  sold  to  satisfy 
that  lien. 

The  bond  is  dated  May  3,  1838,  executed  by  Thornton 
Easley,  under  his  seal,  to  Roliert  McLagan  and  James  T.  Slack, 
in  the  penal  sum  of  $1,250,  conditioned  to  be  void  on  the 
making  of  a  warranty  deed,  when  the  obligees  should  pay  $625, 
with   interest  from  the  1st  day  of  January,  1838,  on  the  1st 
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day  of  January,  1840,  conveying  the  premises  described  in  tlie 
pleadings. 

The  phiintiff  objected  to  the  introduction  of  the  exemplifica- 
tion of  the  record,  the  bond  and  the  deposition,  which  was 
sustained,  the  evidence  exckided  and  exception  taken  by  the 
defendant. 

The  defendant  rested  his  cause,  when  the  court  decided 
that  the  plaintiff  was  entitled  to  recover  on  the  note  offered  in 
evidence. 

The  defendant  entered  motions  "  both  for  a  new  trial  and  in 
arrest  of  judgment,  which  were  overruled  by  the  court  and 
exceptions  taken. 

The  court  then  ordered  the  clerk  to  assess  the  damages, 
and  on  his  report  thereof,  judgment  was  entered  for  $1,000 
debt,  and  $720.33  damages  and  costs,  to  which  the  defendant 
excepted. 

The  defendant  below  now  brings  the  cause  to  this  court  to 
reverse  this  judgment,  and  makes  the  following  assignments  of 
error,  to-wit : — 

1st.  The  circuit  court  erred  in  sustaining  the  plaintiff's  demur- 
rer to  pleas,  9,  10,  11, 13,  14,  and  15. 

2d.  The  circuit  court  erred  in  excluding  the  evidence  of  the 
defendant  on  the  trial. 

8d.  The  circuit  court  erred  in  referring  the  assessment  of 
damages  to  the  clerk. 

4th.  The  circuit  court  erred  in  overruling  the  motion  for  a  new 
trial. 

5th.  The  circuit  court  erred  in  overruling  the  motion  in  arrest 
of  judgment ;  and 

6th.  The  circuit  court  erred  in  rendering  judgment  for  the 
plaintiff,  and  refusing  to  render  judgment  for  the  defendant. 

W.  C.  GoUDY,  for  plaintiff  in  error,  ex  par^e. 

ScATES,  J.  The  declaration  contained  nine  special  counts  on 
written  obligations,  with  the  common  counts. 

To  these,  there  were  sixteen  pleas.  Several  demurrers  were 
sustained  to  the  9th,  10th,  11th,  13th,  14th,  and  loth  special 
pleas ;  and  the  first  question  we  notice,  arises  upon  these 
demurrers. 

The  demurrers  to  the  11th  and  13th  pleas,  should  have  been 
overruled.  The  eleventh  sets  up  a  sufficient  defense.  Defend- 
ants conveyed  a  tract  of  land,  which  was  the  consideration  of 
the  obligations  sued  on,  with  covenant  of  warranty  against  all 
persons.     A  breach  of  this   covenant  is  the   defense  set  up.     It 
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shows  that  defendant  ba el  a  title  bond  only,  and  subject  to  a  ven- 
dor's lien  for  the  purchase-money  ;  and  that  the  land  was  sold  under 
that  lien,  on  the  23d  of  April,  1842,  by  virtue  of  an  order  of 
decree  of  the  proper  court  of  Haywood  county,  Tennessee,  where 
the  land  lay,  and  on  account  of  the  default  and  neglect  of 
defendant.  («) 

The  propriety  of  such  a  defense,  where  parties  do  not  clearly 
manifest  an  intention  to  rely  upon  their  covenants  alone,  we 
shall  regard  as  decided  in  Gregory  el  a',  v.  Scott,  4  Scam.  R, 
392. 

In  Tyler  v.  Young  ei  al.  2  Scam.  R.  44G,  a  similar  plea  was 
sustained. 

The  thirteenth  plea  sets  up  the  same  consideration  ;  and  as  a 
defense,  the  fraudulent  and  deceitful  representations  of  defend- 
ant, that  he  had  a  good  title — knowing  that  he  had  no  title 
whatever — and  that  he  has  not  now  and  never  had  any  title. 

The  doctrine  of  caveat  emptor,  applicable  to  sales  of  real 
estate,  leaves  purchasers  to  protect  themselves  by  covenants  of 
warranty,  except  for  the  frauds  of  vendors,  against  which,  courts 
of  law  as  Avell  as  equity  will  give  relief,  by  refusing  an  enforce- 
ment of  the  contract.  Ownigs  v.  Thompson  et  al.  3  Scam.  R. 
502.  Fraud  would  equally  vitiate  a  contract,  whether  by  parol 
or  in  writing,  or  w"ith  or  without  covenants  of  warranty. 

The  only  deficiency  noticed  by  the  court,  in  Waun  v.  McGroon, 
2  Scam.  R.  77,  to  a  similar  plea,  was  a  want  of  a  particular 
description  of  the  land.  This  plea  sets  it  forth  by  metes  and 
bounds.  These  two  pleas  set  up  bars  to  this  action,  and  demur- 
rers should  have  been  overruled. (6) 

The  other  pleas  demui-red  to,  are  insufficient,  for  want  of 
traverses  of  the  facts  represented  to  exist  by  the  defendants,  so 
far  as  fraud  is  attempted  to  be  set  up.  The  ninth  plea  should 
have  alleged  that  the  debts  did  exceed  ^2,100  ;  that  defendant 
well  knew  it,  and  that  plaintiff  was  ignorant  of  the  amount. 
There  is  no  traverse  or  denial  of  the  existence  of  the  facts,  which 
the  plea  alleges  were  fraudulently  represented  as  existing,  unless 
we  hold  it  to  be  a  sufficient  allegation  of  fraud,  to  allege,  in  gen- 
eral terms,  that  certain  fraudulent  representations  were  made. 
This  is  not  sustainable  upon  the  principles  of  pleading  or  of  jus- 
tice. The  facts  constituting  the  fraud,  should  be  set  forth  in  the 
pleading. 

The  10th  plea  offers  an  excuse  for  plaintiff's  ignorance  of  the 
state  of  his  accounts,  but  in  all  other  respects  is  liable  to  the 
same  objections  as  the  ninth. 

{a)  Furness  v.  Williams,  11  111.  R.  288  ;  Scliucliman  i:  Knoebel,   27  111. 
R.  175  ;  Willett  v.  Bui-o-ess,  34  III.  R.  495. 
{h)  Stookey  v.  Hughes,  18  111.  R.  56. 
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The  I4th  and  15tli  pleas  allege  the  consideration  of  the  obliga- 
tions sued  on,  to  be  title  to  a  certain  tract  of  land,  conveyed  with 
■warranty  ;  and  set  up  a  failure  Ox.'  ^he  consideration  to  consist 
on  a  failure  of  title,  by  reason  of  a  deciot  in  chancery,  obtained 
by  the  vendor  to  defendant  and  another,  for  the  sale  of  said 
land  for  the  purchase- money  due  therefor,  and  under  which  it  was 
sold. 

The  15th  plea  sets  up  as  a  failure  of  consideration,  that  the 
land  was  legally  sold  to  satisfy  the  purchase-money  due  for  said 
land,  from  defendant  and  another. 

The  allegations  will  be  taken  most  strongly  against  the  plead- 
er, who  is  supposed  to  set  forth  all  the  facts,  or  enough  to  sus- 
tain his  action  or  defense. 

These  pleas  are  defective  for  want  of  material  allegations. 
There  is  no  allegation  of  a  vendor's  lien,  incumbering  the  title  in 
the  hands  of  the  defendant  or  plaintift". 

A  decree  or  a  judgment  for  the  purchase-money  does  not  nec- 
essarily imply  a  vendor's  lien  ;  nor  Avould  a  sale  without  such 
lien  necessarily  transfer  a  good  title  or  incumber  the  title  pre- 
viously conveyed,  although  it  might  be  under  a  decree  or  judgment 
for  the  purchase-money,  and  might  also  be  legally  made.  It 
might  be  on  notes  secured  by  mortgage  of  other  property,  or  by 
sureties  ;  either  of  which,  if  not  otherwise  agreed,  might  dis- 
charge the  land  of  a  vendor's  lien  for  the  purchase-money.  See 
3  Sugd.  on  Vend.  182,  183,  ch  18. 

Although  such  a  sale  might  be  good  for  such  title  as  defendant 
had  at  the  time,  yet  the  pleas  show  that  he  had  conveyed  long 
before  to  the  plaintiff,  and  are  silent  as  to  a  conveyance  to 
defendant  by  his  vendor.  We  will  presume,  as  against  the  plead- 
er, that  such  conveyance  had  been  made.  There  is  not  even  a 
general  averment  of  a  lien,  nor  that  either  of  these  sales  incum 
bered  the  title  to  plaintiff's  prejudice. 

The  plaintiff,  on  the  trial,  offered  in  evidence  the  transcript  of 
a  record  of  the  chancery  court  of  Haywood  county,  Tennessee, 
between  Thornton  Easley,  complainant,  and  James  T.  Slack, 
defendant  ;  and  which  was  certified  under  the  private  seal  of  the 
clerk  and  master  of  said  court,  there  being  no  public  seal  provi- 
ded :  his  official  character,  and  the  form  of  his  certificate,  are 
duly  certified  to  by  the  presiding  chancellor  of  said  court. 

This  record  was  excluded,  and  we  think  erroneously.  The 
authentication  appears  to  be  conformable  to  the  act  of  Congress 
of  26th  May,  1790.     (See  act  in  App.  R.  S.  45,  p.  624. ) 

The  certificate  in  Craig  v.  Brown,  1  Peters,  C.  C.  R.  353, 
was  held  insufficient,  because  the  judg-e  did  not  certify  that  the 
clerk's  certificate  was  in  due  form.      The  certificate  in  this  case  is 
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full  and  complete  under  the  act ;    and  so  far  as  this  question  is 
concerned  the  record  was  admissible  in  evidence. 

We  also  think  it  clearly  admissible  in  evidence  on  the  issues 
under  the  11th  and  16th  pleas — the  latter  of  which  paaticularly 
connects  the  defendant  as  a  privy  in  the  transaction  passed  upon 
in  the  decree. 

It  is  unnecessary  here  to  determine  how  far  he  is  bound  or  con- 
cluded by  that  decree,  on  account  of  his  privity  in  the  contract. 
It  is  enough  to  entitle  it  to  admission,  that  it  affords  p7'u)iajacie 
evidence  of  facts  material  to  these  issues. 

The  question  as  to  what  effect  the  record  should  have  in  evi- 
dence, does  not  arise  in  this  record,  because  it  was  wholly  exclu- 
ded, and  can  only  be  raised  after  it  is  introduced. 

The  court  should  have  admitted  the  bond  and  deposition  of 
Thornton  Easley,  under  the  issues.  No  valid  objection  to  either 
has  been  made  before  the  court,  and  each  is  admissible,  as  tend- 
ing to  prove  the  issue  for  plaintiff.  The  bond  was  admissible, 
as  tending  to  prove  the  character  of  defendant's  title,  and  that  a 
vendor's  lien  might  or  did  exist  under  it,  as  settled  by  the  law  of 
Tennessee.  Eskridge  v.  McClure  el  al.  2  Yerg.  84.  So,  also, 
of  the  deposition  ;  and  that  there  had  been  an  ouster  by  para- 
mount title. 

All  evidence  tending  to  prove  the  material  facts,  or  either  of 
them,  is  admissible,  although  it  may  not  alone  establish  the  whole 
case.     Rogers  v.  Brent,  5  Gilm.  R.  587. 

The  defendant  having  offered  a  promissory  note  only  in  evi- 
dence, the  court  properly  referred  the  assessment  of  the  damages 
to  the  clerk. 

Judgment  is  reversed,  and  cause  remanded  for  a  new  trial. 

Jads^menl  reversed. 


James  W.  Wihtney  e^<2/.,  plaintiffs  in  error,  v.  Benjamin  Mayo 
etal.,  defendants  in  error. 

'    ERROR  TO  ADAMS. 

Tlie  general  rules  of  equity  require  that  all  persons  material]}' interested 
in  the  subject  or  object  of  a  suit,  however  numerous,  must  be  made 
parties. 
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In  cases  of  voluntary  associations,  equity  will  not  sustain  a  bill  filed  by 
a  portion  of  the  members,  unless  the  others  are  made  defendants. 

The  same  principle  prevails  where  the  officers  or  a  committee  of  a 
church  sue. 

If  parties  in  interest  refuse  to  join  in  bringing  suit,  they  may  be  made 
defendants,  notwithstanding  their  true  interest  may  be  with  the  com- 
plainants. 

Where  it  is  wholly  impracticable  to  make  all  who  are  interested  parties^ 
the  exception  has  its  force ;  justice  will  not  be  denied,  and  the  suit 
may  proceed  without  all  the  parties,  and  against  such  as  may  be  joined. 

The  bill  recites  that  J.  W.  Whitney,  in  1830,  was  seized  in  fee 
of  lot  1,  on  block  8,  Wheelock's  addition  to  Quincy. 

"That  on  the  18th  of  April,  1839,  for  the  consideration  of 
$100  contributed  by  the  Roman  Catholic  church  and  congrega- 
tion of  Quincy,  and  paid  to  him,  conveyed  the  north  100  feet 
wide  of  said  lot  to  the  right  reverend  Joseph  Rosati,  Roman 
Catholic  bishop  of  the  diocese  of  St.  Louis,  and  his  successors  in 
said  diocese,  forever,  for  the  use  and  accommodation  of  a 
Roman  Catholic  church  or  congregation  in  said  Quincy,  as  a 
piece  of  ground  on  which  to  erect  a  church,  in  which  is  to  be 
publicly  taught  and  expounded  the  truths  and  doctrines  of  the 
Christian  religion,  according  to  the  rites,  forms,  and  ceremonies 
of  the  Roman  Catholic  church ;  but  it  is  understood  and  con- 
sented to  by  me,  that  if  at  any  time  hereafter  the  Roman  Cath- 
olics of  Quincy  should  desire  to  make  other  arrangements  for 
their  accommodation,  they  shall  be  at  liberty  to  use  the  afore- 
said piece  of  ground  as  a  site  for  a  literary  institution,  or  any 
institution  of  charitable  purposes,  as  to  them  may  seem  meet 
and  proper  or  in  any  way  to  advance  the  interests  of  religion, 
literature  and  charity. 

"And  afterwards,  on  the  4th  of  April,  1811,  made  a  further 
conveyance  of  the  balance  of  said  lot,  in  which  the  whole  lot  is 
described,  to  said  'Joseph  Rosati,  Roman  Catholic  bishop  of  the 
diocese  of  St.  Louis,'  and  his  successors  in  the  diocese  of  St. 
Louis  forever,  to  have  and  to  hold  said  town  lot  unto  said  party 
of  the  second  part,  and  his  successor  and  successors,  Roman 
Catholic  bishops  in  the  diocese  of  St.  Louis,  forever,  in  trust  to 
and  for  the  use  of  a  Roman  Catholic  church  and  cono-reo'ation 
in  the  city  of  Quincy,  aforesaid,  forever,  and  the  accommodation 
of  the  officiating  priest  or  pastor  of  said  congregation  or  church, 
and  agreeably  to  the  forms,  rules,  and  ceremonies  of  the  Roman 
Catholic  church  forever. 

"That  said.Roman  Catholic  church  and  congregation  of  Quincy 
erected  thereon  a  building  for  worship,  and  one  for  the  officiating 
priest. 

That  at  the  time  of  the  execution  of  said  deeds,  there  was, 
and   still    is,    a   Roman    Catholic    church    and    congregation    at 
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Quincy  aforesaid,  unincorporated,  for  whose  use  said  convey- 
ances were  made ;  and  at  the  time  said  deeds  were  made,  the 
said  church  and  congregation  which  erected  said  buildings,  were 
the  only  Roman  Catholic  church  and  congregation  of  Quincy 
aforesaid. 

That  Derwin,  one  of  the  complainants,  then  was  and  still  is  a 
member  of  said  church  and  said  diocese,  was  and  is  the  officiat- 
ing priest  thereof. 

That  said  buildings  were  erected  by  donations  made  by  the 
members  of  said  church  and  congregation  for  the  erection 
thereof. 

That  said  church  and  congregation  consists  of  several  hundred 
members,  too  numerous  to  be  made  parties. 

That  said  Rosati  was  then  bishop  of  the  diocese  of  St.  Louis, 
and  said  Quincy,  and  said  church,  within  said  diocese  of  St. 
Louis. 

That  on  the  14th  of  September,  1842,  one  Peter  R.  Kenrick, 
who  pretended  to  act  as  attorney  in  fact  of  said  Rosati,  as  such 
bishop,  but  having  no  warrant  of  attorney,  made  deed  of  the 
west  30  feet  wide  of  said  lot,  to  one  Mayo,  in  fee  absolute,  on 
which  was  situated  said  parsonage  or  house  for  the  priest,  said 
Mayo  went  into  possession  and  conveyed  to  Marrs,  who  died, 
and  whose  heirs  claim  the  same,  and  refuse  the  said  priest  posses- 
sion thereof. 

That  after  that  time  said  Rosati  died,  and  said  Peter  R.  Ken- 
rick is  his  successor  as  such  bishop  of  the  diocese  of  St.  Louis. 

That  said  Kenrick  refuses  to  execute  said  trust. 

That  said  church  and  priest  are  entitled  to  the  possession  of 
said  premises,  and  to  have  said  trust  in  said  deeds  specified,  exe- 
cuted. 

The  cause  was  heard  before  0.  C.  Skinner,  Judge,  at  Novem- 
ber term,  1851,  of  the  Adams  Circuit  Court. 

Warren  and  Edmunds,  for  plaintiffs  in  error. 
Browning-  and  Bushnell,  for  defendants  in  error. 

ScATES,  J.  Several  important  questions  raised  and  discussed, 
need  not  be  decided,  upon  the  record  as  now  presented,  under 
the  view  taken  by  the  court.  They  are  of  opinion  that  all  the 
proper  parties  are  not  before  them.  The  following  facts  set 
forth  in  the  bill,  to  which  a  demurrer  was  sustained,  will  clearly 
show  the  propriety  of  dismissing  the  bill.  In  1839  and  1841,  a 
Roman  Catholic  congregation  of  Christians,  composed  of  J.  W. 
Whitney  and  some  three  hundred  others,  communicants,  as  mem- 
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bers,  and  F.  Derwin,  as  officiating  priest  or  pastor  of  the  con- 
gregation associating  together,  unincorporated,  for  the  purposes 
of  public  -worship,  had  become  organized  into  a  church.  The 
merQbers!'of  the  church  contributed  funds,  bought  a  lot  of  said 
Whitney  for  that  purpose,  and  erected  thereon  a  church  building 
for  public  worship,  and  a  parsonage  for  the  residence  and  use  of 
their  pastor.  According  to  customs  and  usages  of  the  Roman 
Catholic  church,  in  relation  to  the  title  of  the  glebe  and  tempo- 
ralities, a  conveyance  in  fee  of  the  lot  was  executed  to  the  right 
reverend  Joseph  Rosati,  bishop  of  the  St.  Louis  diocese,  in  which 
the  lot  in  Quincy  was  situated,  and  to  which  the  congregation 
belonged,  and  in  which  conveyance  it  was  declared  to  be  in  trust 
for  a  Roman  Catholic  church  in  Qnincy. 

Afterwards  the  bishop  conveyed  in  fee  thirty  feet  of  the  lot, 
including  the  parsonage,  to  Ann  Mayo,  and  Ann  Mayo  and  her 
husband  conveyed  to  Elizabeth  P.  Marrs. 

The  bill  complains  of  this  as  a  breach  of  the  trust,  and  seeks 
the  appointment  of  a  trustee  to  execute  the  trust,  and  that  the 
conveyances  be  set  aside,  and  the  bishop  decreed  to  convey  to 
such  trustee  as  the  court  may  appoint. 

Each  communicant  is  alike  and  equally  interested  as  these 
complainants.  All  derive  a  common  interest  from  the  voluntary 
association  ;  and  as  between  the  association  and  strangers  to  it, 
there  is  no  separate,  private,  individual  interest.  Possibly  as 
amongst  themselves,  such  equities  might  arise.  But  no  such 
equity  is  presented  by  this  bill. 

The  general  rules  in  equity  require  all  persons  materially 
interested  in  the  subject  or  object  of  the  suit,  however  numer- 
ous, to  be  made  parties,  complainants  or  defendants,  that  all 
may  be  provided  for,  and  protected  by  the  decree.  Story,  Eq. 
PI.  §  72  et  seq.  ;  Hill  on  Trustees,  519  ;  2  John.  C.  R.  239  ; 
Greenup  v.  Porter  et  al.^  3  Scam.  R.  65;  Scott  v.  Moore 
et  al.,  ib.  315;  Willis  et  al.  v.  Henderson,  4  ib.  20  ;  Spear  v. 
Campbell  et  al.  ib.  426  ;  Montgomery  v.  Brown,  2  Gilm.  R.  581, 
Hoare  v.  Harris,  5  ib.  24 :  Webster  v.  French,  5  ib.  254.  To 
these  rules  there  are  exceptions,  but  no  suggestion  or  averment 
in  this  bill  presents  a  case  for  dispensing  with  the  other  com- 
municant members  of  this  congregation.  There  is  no  averment 
that  they  are  out  of  the  jurisdiction,  nor  are  we  prepared  to  say 
that  an  exception  to  the  rule  is  predicable  here  upon  that 
ground,  under  our  statute  providing  for  service  on  non-residents 
by  publication,  or  by  delivery  of  copies  and  notice.  Rev.  Stat. 
1845,  p.  94,  §§  8-12.  And  the  remark  may  equally  apply  to 
"unknown  persons"  who  may  also  be  sued  and  served  under 
the  statute,  and  whose  interests  are  equally  bound  by  a  decree. 
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lb.  p.  98,  §§  41,  -12.  The  only  averments  in  relation  to  the  other 
communicant  members  of  this  congregation  and  church  are, 
"  that  the  persons  who  contributed,  and  by  whose  charity  the 
same,  was  done,  are  too  numerous  to  be  made  parties  to  this 
bill,  amounting  in  number  to  several  hundred,  and  many  of 
whom  are  unknown  to  your  orators." 

The  foregoing  remarks  would  apply  to  making  parties  de- 
fendants. Non-residents  may  sue  here,  and  no  exception  would 
therefore  arise.  The  only  grounds  presented,  are,  however,  the 
great  number  of  communicant  members  of  the  congregation, 
many  of  whom  are  unknown. 

Those  who  are  unknown  would  of  course  fall  within  the  ex- 
ception as  to  making  them  complainants.  And  so  numerous- 
ness  falls  within  the  same  exception.  Story,  Eq.  PL  §  94  et 
seq.  ;  Cockburn  v.  Thompson,  16  Ves.  R.  329  ;  Wood  v.  Dum- 
mer,  3  Mason,  R.  317. 

But  in  such  cases  it  is  practicable,  and  the  court  'generally 
requires  the  bill  to  be  filed,  not  only  in  behalf  of  the  complain- 
ant, but  also  in  behalf  of  all  other  persons  interested,  who  are 
not  directly  made  parties  (although  they  are  in  a  sense  thus 
made  so),  so  that  they  may  come  in  under  the,  decree,  and 
take  the  benefit  of  it,  or  show  it  to  be  erroneous,  or  entitle  them- 
selves to  a  re-hearing.  Story,  Eq.  PI.  §  96  et  seq.  ;  Martin  v. 
Dryden,  1  Gilm.  R.  209  ;  Montgomery -y.  Brown,  2  26.  581,  And 
in  cases  of  voluntary  associations  like  this,  equity  will  not  sus- 
tain a  bill  by  part,  unless  the  others  be  made  defendants,  or 
they  are  made  parties  by  suing,  also,  for  and  on  their  behalf. 
Story,  Eq.  PI  §  107  et  seq.  for  illustrations  ;  Hill  on  Trustees, 
519,  546  ;  2  Pet.  R.  584.  The  same  principle  is  recognized 
where  the  officers,  or  a  committee  of  a  church  sue,  as  in 
2  Pet.  R.  584  ;  8  B.  Monroe,  R.  70,  212.  And  so  it  was  recog- 
nized in  the  County  of  Pike  v.  The  People,  on  relation  of 
Metz,  11  111.  R.  202.  If  parties  in  interest  refuse  to  join  in 
bringing  suit,  they  may  be  made  defendants,  although  their 
true  interest  may  be  with  the  complainant.  Smith  v.  Sackett, 
5  Gilm.  R.  534.  Where  it  is  wholly  impracticable  to  make  them 
parties,  as  where  the  State  should  be  the  party,  but  by  law  she 
may  not  be  sued,  in  such  case  the  exception  has  its  full  force. 
Parties  in  interest  shall  not  be  denied  justice,  but  may  proceed 
without  and  against  those  who  may  be  joined. 

The  case  before  us  falls  within  the  exception  to  the  general 
rule  on  account  of  the  numbers,  and  part  being  unknown  ;  which 
may  excuse  their  being  made  parties  by  name.  But  the  bill  has 
not  been  framed  within  the  exception.  It  should  have  been 
filed  for  and  on  behalf  of  all  the   other   communicant   members. 
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or  some  grounds  shown  wliy  they  could  not  be  made  com- 
plainants in  this  way.  And  if  prevented  by  their  refusal  they 
should  have  been  made  defendants,  which  could  have  been 
done  even  as  to  those  whose  names  were  "  unknown,"  under 
our  statute. 

So  apparent  is  the  effect  of  any  decree  that  could  be  made 
on  the  merits,  upon  the  interests  of  all  the  other  numerous  mem- 
bers of  this  congregation,  that  we  must  sustain  this  objection, 
even  if  now  taken  for  the  first  time.  Or  taking  a  different  view 
of  it,  in  the  light  that  not  being  before  the  court,  their  rights  and 
interests  could  not  be  affected  by  a  decree,  then  no  valid  and 
effectual  decree  can  be  made  which  would  not  leave  the 
same  question  open  to  be  litigated  in  a  hundred  or  more  similar 
suits   by  different  members  of  the  same  congregation. 

For  want  of  the  necessary  parties,  we  feel  that  it  would  be 
improper  to  decide  the  many  important  questions  presented  in 
the  bill.     Decree  affirmed. 


Decree  affirmed. 


Jefferson  Louk,  appellant,  v.  Ira  Woods,  appellee. 
APPEAL  FROM  McDONOUGH. 

A  party  lias  a  right,  in  an  action  of  trespass  quftre  clnvsvmfrefjii,  to  intro- 
duce such  evidence  of  title  as  he  possesses,  so  as  to  oljtain  a  decision 
upon  the  proper  construction  of  a  deed  under  which  he  claims  right  bj* 
license  from  the  grantees,  to  enter  upon  the  land  and  do  the  acts  com- 
plained of. 

A  deed  which  reserves  a  strip  of  land  seven  and  forty-seven  hun- 
dredths rods  wide,  east  and  west,  and  extending  in  length  across  the 
quarter  section  north  and  south,  will  not  be  construed,  against  the 
manifest  intention  of  the  party  expressed  in  the  deed,  as  reserving  only 
seven  and  forty-seven  hundredths  rods  of  land. 

Where  a  number  of  persons  are  intrusted  with  powers  in  matters  of 
public  concern,  and  all  of  them  are  regularly  assembled  and  consulting, 
the  majority  may  act  and  determine,  if  their  authority  is  not  otherwise 
limited  and  restricted. 

In  such  case  where  a  reijort  is  only  signed  by  two  of  three  viewers  of  a 
road,  it  will  be  presumed  that  the  third  was  present  and  consulting, 
until  the  contrary  is  shown. 

An  inquiry  into  the  acts  and  proceedings  of  a  county  commissioners 
court  by  their  minutes,  files  and  other  proofs,  so  far  as  to  ascertain 
whether  a  road  has  been  legally  laid  and  established  under  the  laws, 
is  proper. 

So  a  petition  in  which  a  certain  road  is  described  over  a  certain  loeun 
in  (^(/o,  may  be  admitted  in  proof  as  an  admission  of  a    fact  therein 
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stated.  And  parol  proof  of  the  actual  location  of  a  road,  is  also 
competent  evidence  to  establish  the  existence  of  a  highway,  if  trav- 
eled, recognized,  and  worked  upon  as  such,  in  order  to  raise  a  pre- 
sumption of  dedication. 

This  is  an  action  of  trespass  quare  clausumfregit,  originally 
commenced  in  the  county  of  Fulton,  and  taken  by  change  ot' 
venue  to  McDonough. 

The  declaration  contains  three  counts, — 

1st.  For  that  defendant,  on  the  2"2d  of  March,  1850,  at  the 
county  of  Fulton,  broke  and  entered  the  plaintiff's  close,  des- 
cribed as  "  a  strip  of  land  T/q'o  rods  wide  ofl"  the  east  side  of  the 
south  half  of  the  northwest  quarter  of  sec.  19,  8  N.  1  E.,"  and 
thrcAv  down  his  fence. 

2d  count  like  the  first  in  all  respects,  except  the  land  is 
described  as  being  a  strip  T^^'q  rods  wide  off  the  east  end  of  the 
northwest  quarter  of  sec.  19. 

od  count  same  as  first  count,  except  the  land  is  described  as 
being  the  south  half  of  the  northwest  quarter  of  sec.  19,  8  N. 
IE. 

The  defendant  filed  five  pleas  to  the  declaration  as  follows  : — 

1st  plea  to  1st  count.  Idherum  tenementum^  alleging  the 
freehold  to  be  in  Orlando  H.  Woods  and  others,  heirs  at  law  of 
Jonas  Woods,  deceased,  and  that  defendant  entered  by  their 
leave. 

2d  plea  to  2d  count  the  same,  alleging  the  freehold  to  be  in 
John  Woods,  and  the  said  Orlando  H.  Woods,  heirs,  &c. 

3d  plea  to  3d  count  the  same,  alleging  the  freehold  to  be  in 
Orlando  H.  Woods,  and  the  other  heirs  at  law  of  Jonas  Woods, 
deceased,  and  entry  by  their  leave. 

4th  plea  to  the  whole  declaration.  That  there  was  a  public 
road  laid  out  over  the  land  where  the  trespass  was  committed,  that 
the  road  was  obstructed  and  defendant  removed  the  obstruction, 
as  he  had  a  right  to  do. 

5th  plea  to  the  whole  declaration.  That  defendant  was  super- 
visor of  roads  for  that  district  where  the  closes  were  situated  ; 
that  there  was  a  public  road  laid  out  over  the  closes  where,  &c.  ; 
that  it  was  his  duty  to  keep  the  road  open  and  in  repair ;  and  as 
such  supervisor  he  did,  in  discharge  of  his  duty,  remove  the 
plaintiff's  fence  which  was  obstructing  the  road,  and  is  the  tres- 
pass complained  of. 

Replications  to  1st  plea,  that  the  close,  &c.,is  not  the  freehold 
of  the  said  Orlando  PI.  Woods  and  others. 

To  2d  and  3d  pleas,  the  same. 

To  4th  and  5th  pleas,  that  there  is  no  such  road. 

Issues  to  the  country  were  joined  on  all  these  pleas. 
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The  defendant,  in  order  to  show  title  in  Orlando  H.  Woods  and 
others,  introduced  a  deed  from  Ira  Woods  to  Jonas  Woods  in  due 
form,  dated  17th  of  January,  1839,  conveying  to  said  Jonas, 
"  the  south  half  of  the  northwest  quarter  of  section  19,  8  N.  1 
E.,  excepting  Tg  rods  off  of  the  east  end  of  section  19."  The 
plaintiff  objected  to  the  introduction  of  this  deed,  but  the  court 
admitted  it  and  plaintiff  excepted. 

The  plaintiff  then  entered  a  nolle  proaequi  to  the  1st  and  3d 
counts  in  his  declaration. 

The  defendant  next  offered  in  evidence  a  deed  from  Ira  Woods 
to  John  Woods,  one  of  the  persons  named  in  defendant's  2d 
plea,  dated  17th  of  January,  1839,  and  duly  executed,  conveying 
to  said  John  "the  north  half  of  the  northwest  quarter  of  section 
19,  8  N.  1  E.  excepting  7  rods  and  joq  of  a  rod  off  of  the  east 
end." 

To  the  reading  of  this  deed  in  evidence,  the  plaintiff  objected  ; 
the  objection  was  sustained,  and  defendant  excepted. 

Defendant  next  proved  that  Jonas  Woods  died  1st  of  October, 
1818,  and  that  the  persons  named  in  plaintiff's  first  plea  were 
his  legal  heirs. 

Defendant  next  offered  a  transcript  of  a  record  of  the  county 
court  of  Fulton  county,  duly  certified  as  follows : — 

1st.  Petition  for  a  road,  dated  August  10,1837,  signed  by  Ira 
Woods  and  38  others,  to  the  county  commissioners'  court  of  Ful- 
ton county,  asking  the  court  to  appoint  viewers  to  lay  out  a  road 
between  St.  Augustine,  in  Fulton  county,  and  Macomb  in 
McDonough  county,  "  beginning  on  section  5,  8  N.  1  E.,  where 
the  Knoxville  road  strikes  the  Fulton  county  line  ;  from  thence 
to  St.  Augustine,  and  on  the  best  and  highest  ground  to  the 
McDonough  county  line,  on  section  31,  8  N.  1  E.,"  which  peti- 
tion was  presented  at  June  term,  1838,  of  said  court.  At  that 
term,  James  Ogden,  Oliver  Spencer,  and  John  Johnson,  were 
appointed  viewers  to  view  and  locate  the  road. 

At  the  September  term,  1838,  of  said  court,  the  viewers  made 
their  report,  to-wit,  John  Johnson  and  James  Ogden  report,  that 
they  were  duly  sworn,  viewed  the  ground,  thought  the  road 
necessary,  and  located  it  as  follows,  namely,  beginning  on  sec- 
tion 5,  8  N.  1  E.  at  the  point  where  the  Knoxville  road  strikes 
the  Fulton  county  line,  thence  south  to  St.  Augustine,  entering 
the  town  on  Prairie  street,  thence  Avith  Prairie  street  through 
said  town,  thence  southerly  leaving  certain  hollows  on  the  left, 
till  the  road  strikes  Cedar  creek,  thence  southwest  up  the  north 
side  of  said  creek  to  a  place  of  crossing,  thence  southwesterly 
on  a  ridge  till  said  road  strikes  the  east  line  of  section  18,  a  few 
rods  south  of  the  northeast  corner  of   said  section,  thence  south- 
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•westerly  to  tlie  middle  of  said  section  18,  a  few  rods  south  of  its 
centre,  thence  south  on  the  middle  line  of  sections  18,  19, 
30,  and  half  of  31,  thence  southwest  to  the  southwest  corner  of 
section  31,  at  the  point  where  McDonough  county  joins  Fulton 
county. 

And  in  connection  with  such  record,  defendant  offered  to  prove 
by  parol,  that  said  road  was  laid  out  over  the  same  land,  for  tres- 
passing upon  which  ihis  suit  is  brought. 

This  evidence  was  all  objected  to  and  excluded,  and  defendant 
excepted. 

The  defendant  next  offered  in  evidence,  a  petition  signed  by 
Ira  Woods  and  48  others,  asking  the  commissioners'  court  of 
Eulton  county  to  vacate  a  part  of  a  road  leading  from  Woodstock 
to  St.  Augustine,  namely,  that  part  running  across  the  north 
half  of  section  19,  in  township  8  N.  IE.,  because  it  cuts  a  strip 
of  land  7i  rods  wide,  for  half  a  mile  in  length,  and  divides 
the  house  and  destroys  a  part  of  the  orchard  and  garden,  and 
relay  it  on  the  line  between  .the  farms,  7ioo  rods  further  west, 
where  the  road  is  open,  worked,  and  traveled  since  the  county 
was  established.  This  petition  is  dated  July  10,  1849  ;  the  sig- 
nature of  '  'Ira  Woods"  was  proved  to  be  his  handwriting.  This 
testimony  was  rejected,  and  defendant  excepted. 

Defendant  next  offered  a  witness  to  prove  by  parol,  that  a  road 
was  laid  out  in  the  year  1838,  over  the  identical  ground  for  tres- 
passing on  which  this  action  was  brought. 

This  evidence  was  rejected  by  the  court,  and  defendant 
excepted. 

It  was  then  admitted  that  the  defendant  was  a  road  supervisor 
for  the  district  where  the  lands  lie  and  the  trespass  committed, 
and  was  acting  in  that  capacity  when  he  committed  the  trespass, 
and  attempting  to  open  a  supposed  public  road  previously  laid 
out. 

It  was  proved  that  the  title  to  the  northwest  quarter  of  section 
19,  8N,  1  E.  was  in  Ira  Woods,  before  the  deeds  above  named 
were  made. 

That  when  the  trespasses  complained  of  were  committed,  and 
for  several  years  before,  he  lived  in  his  house,  situated  on  the 
northeast  quarter  of  section  19,  near  the  centre  of  the  west  line 
of  said  quarter  ;  that  at  that  time  there  was  a  public  traveled 
road  running  north  and  south  through  the  said  northwest  quar- 
ter of  secton  19,  along  the  west  side  of  plaintiff's  fence,  which 
stood  about  7|  rods  west  of  the  east  line  of  northwest  quarter, 
and  which  fence  made  the  west  fence  of  plaintiff's  inclosure, 
which  inclosure  embraced  sard  strip  of  land  To  rods  wide  east 
side,  northwest  of  section  19,   and  the  whole  of  northeast  quarter 
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of  said  section,  all  of  which  premises  were  inclosed  by  an  out- 
side fence,  the  west  fence  thereof  being  along  the  east  side  of 
said  traveled  way.  The  plaintiff  had  a  door  yard  in  front  of 
his  house  extending  to  the  road,  which  was  inclosed  on  north 
and  south  sides  by  fences  extending  to  his  said  west  fence,  and 
crossing  the  71  rod  tract  in  dispute,  and  that  plaintiff's  north 
door  yard  fence  crossed  the  11  rod  strip  of  land  at  a  point 
within  the  north  half  of  northwest  quarter  of  section  19,  and 
that  about  half  way  between  said  fence  and  the  north  line  of  said 
section  19,  plaintiff, had  another  fence  running  from  the  road 
east  across  the  11  rod  tract,  to  the  east  line  of  said  quarter  section; 
and  that  along  said  traveled  way,  and  between  the  said  division 
fence  aud  the  said  north  garden  fence,  the  plaintiff  had  an  orchard 
of  fruit  trees. 

It  was  then  proved,  that  when  the  trespasses  were  committed, 
there  was  a  public  traveled  way  running  north  and  south  on  the 
middle  line  of  section  18  in  8  N.  1  E.  ;  that  when  it  reached  the 
north  line  of  said  section  19,  it  turned  off  diagonally  to  the  west 
along  plaintiff's  west  fence  till  it  reached  the  distance  of  about  7"', 
rods  west  of  the  east  line  of  the  northwest  quarter  of  section  19, 
when  it  turned  south  along  plaintiff's  west  fence,  and  so  contin- 
ued till  it  reached  near  the  south  line  of  the  northwest  quarter  of 
section  19,  when  it  turned  diagonally  east  along  the  plaintifi's 
said  fence  till  it  reached  the  centre  of  the  north  line  of  the  south 
half  of  said  section,  from  which  point  it  continued  south  through 
the  centre  of  said  tract. 

Defendant  then  proved  that,  as  supervisor,  he  opened  the  road 
by  throwing  plaintiff's  fences    down,    about  the  middle  of  the  7 
rod  strip. 

It  was  then  proved,  that  from  the  year  1837  there  had 
always  been  a  public  traveled  road  running  north  and  south 
through  sections  18  and  19,  on  the  centre  line  of  said  sections, 
and  that  in  1837,  1838,  it  passed  on  the  centre  of  section  19 
(being  the  line  on  which  the  alleged  trespasses  were  committed) 
for  80  rods  from  the  north  line  of  said  section.  That  plaintiff 
built  a  fence  on  west  side  of  his  cloor  yard  in  1837,  by  side  of  the 
road,  and  in  1839  he  extended  that  fence  north  to  his  north  orchard 
fence. 

Defendant  introduced  several  witnesses,  whose  evidence 
tended  to  prove,  that  when  the  fence  west  of  the  orchard  was 
built,  in  1837,  it  was  built  two  or  three  rods  further  west  than 
the  old  door  yard  fence,  so  as  to  throw  the  road  west,  and  that 
the  plaintiff'  then  moved  his  door  yard  fence  further  west  two  or 
three  rods  so  as  to  throw  the  road  that  distance  further  west, 
where  it  has  since  continued.     Also  tending  to  prove  that  plain- 
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tiff's  fence  along  the  road  between  the  northwest  corner  of  the 
orchard  and  the  north  line  of:  section  19,  was  moved  out  west 
by  plaintiff  two  or  three  rods  in  1841  or  1842,  so  as  to  throw 
the  road  along  that  part  of  his  fence  two  or  three  rods  further 
west. 

Plaintiff  then  introduced  evidence  tending  to  prove  that  said 
road  was  substantially  on  the  same  ground  as  in  1837  and  1838, 
and  that  plaintiff  had  not  moved  his  fence  west  in  1839  and  1841 
or  1842. 

Defendant  next  proved  by  two  witnesses,  that  plaintiff  told  them 
before  the  commencement  of  this  suit,  that  there  was  a  laid 
out  road  over  the  place  where  the  alleged  trespasses  were  com- 
mitted. 

The  jm-y  found  a  verdict  for  plaintiff,  whereupon  the  defendant 
moved  for  a  new  trial,  for  the  following  reasons  : — 

1.  Because  the  court  erred  in  excluding  from  the  jury  legal 
evidence  offered  by  defendant. 

2.  That  the  court  erred  in  giving  to  the  jury  the  instructions 
asked  for  by  plaintiff. 

3.  Because  the  verdict  was  against  law  and  evidence. 

Which  motion  was  overruled,  and  defendant  excepted  ;  where- 
upon judgment  was  rendered  for  plaintiff,  and  defendant 
appealed. 

This  cause  was  heard  before  Minshall,  Judge,  and  a  jury  at 
April  term,  1851,  of  the  McDonough  Circuit  Court. 

H.  M,  Wead,  for  appellant. 
0.  H.  Browning,  for  appellee. 

ScATES,  J.  Trespass  quaredausuinfrcgit.  Plea  (^i  liheruvi 
tenenientum  in  John  Woods,  Orlando  H.  Woods,  and  others, 
heirs  of  Jonas  Woods,  and  by  leave,  &c.  Also,  that  the  locus  in 
quo  was  a  highway,  and  plaintiff  supervisor,  and  as  such,  he  re- 
moved obstruction,  which,  &c.  Upon  these  pleas  issues  were 
joined. 

The  first  question  raised  is  upon  the  exclusion  of  a  deed  from 
Ira  Woods  to  John  Woods,  for  the  north  half  of  the  northwest 
quarter  of  section  nineteen,  in  township  eight  north,  range  one 
east,  "excepting  seven  rods,  and  /oo  of  ^  I'od,  off  of  the  east 
end,"  dated  17th  January,  1839.  An  exception,  in  the  same 
language,  is  contained  in  a  deed  from  Ira  Woods  to  Jonas 
Woods  for  the  south  half  of  the  same  quarter  section,  dated  same 
day  and  year,  and  which  was  admitted  in  evidence. 

This  deed  should  have  been  admitted  in  evidence,  as  show- 
ing title  to  part  of  the  quarter  section,  and  tending  to  show 
ILL.    R.    VOL.   XV.  18 
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what  title  the  party  might  set  up  and  claim  bj  construction  of 
the  deed,  to  the  seven  lo^  rods  in  controversy.  He  had  a  right  to 
introduce  such  evidence  of  title  as  he  possessed,  and  so  as  to 
raise  a  question  and  obtain  a  decision  upon  the  proper  construc- 
tion of  a  deed,  under  which  he  claimed  rights  by  license  from  the 
grantees  to  enter  upon  the  excepted  strip  of  land,  and  do  the  acts 
complained  of.  Every  exception  in  a  deed  may  not  be  good  ; 
and  those  who  have  interests  to  challenge  them  should  have  the 
opportunity  and  privilege  of  being  heard.  See  2  Hilliard  on 
Real  property,  p.  352,  §§  134-147. 

The  objection  to  the  exception  for  uncertainty  is  not  well  taken. 
The  true  construction  of  the  deed  reserves  a  strip  of  land  seven 
/oo  rods  wide,  east  and  west,  and  extending  in  length  across  the 
quarter  section  north  and  south,  and  will  amount  to  seven  ^Jq  acres 
in  quantity.  To  construe  it  as  reserving  only  seven  ^oo  rods  of 
land  in  quantity,  would  be,  in  our  opinion,  against  the  manifest 
intention  of  the  party  expressed  in  the  deed.  13  Illinois  R.  715; 
10  Maine  R.  396  ;  10  Mass.  R.  186. 

The  record  and  proceedings  of  the  county  court  in  relation  to 
the  location  and  establishing  a  highway  over  the  premises,  were 
improperly  rejected.  The  proceedings  took  place  under  the  act 
of  1835.  The  11th  section  provides  that  three  viewers  shall  be 
appointed,  who  shall  view  the  ground,  and  upon  oath  shall  de- 
termine whether  they  believe  the  road  applied  for  to  be  neces- 
sary ;  and  if  so,  they  are  to  locate  and  report.  Here  a  judg- 
ment and  discretion  are  to  be  exercised.  The  general  rule  laid 
down  on  this  subject  is,  that  where  a  number  of  persons  are  in- 
trusted with  powers  in  matters  of  public  concern,  and  not  of 
mere  private  confidence,  and  all  of  them  are  regularly  assembled 
and  consulting,  the  majority  may  act  and  determine,  if  their 
authority  is  not  otherwise  limited  and  restricted.  Grindley  v. 
Barker,  1  Bos.  &  Pull.  R.  236  ;  Doughty  v.  Hope,  3  Denio,  R. 
598  ;  S.  C.  353. 

But  although  the  report  in  this  case  is  signed  by  only  two  of 
the  viewers,  and  does  not  show,  nor  is  there  any  evidence,  that 
the  third  viewer  was  present  and  consulting  ;  yet  according  to 
the  presumption  held  in  Doughty  against  Hope,  we  shall  pre- 
sume that  he  was  present  and  consulting,  until  the  contrary  is 
shown,  (a) 

This  presumption  is  consistent  with  the  principles  of  evidence 
applied  in  establishing  the  existence  of  highways  and  their  par- 
ticular location,  by  parol  evidence,  in  Lyman  et  al.  v.  The  Peo- 
ple, 1  Oilman,  R,  8,9;  Nealy  v.  Brown  ei  al.  ib.  12  to  14. 

(^0  Dennis  v.  Maj-nard,  pod  478  ;  Trustees  of  Schools  r.  Allen,  21  111- 
K  124;  Scotield  c. 'Watkius,  22  111.  Ii.  (3(3;  Commissionrs  etc.  v.  Baum- 
^•arten,  41  111.  11.  249. 
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The  objection  urged  against  an  inquiry  into  tlie  acts  and  pro- 
ceedings of  the  county  commissioners'  court,  in  a  collateral  pro- 
ceeding has  no  foundation,  under  that  well  settled  principle,  in 
this  case.  In  this  case  it  extends  only  so  far,  as  to  ascertain  by 
their  minutes,  files,  and  other  proofs,  whether  the  road  had  been 
legally  laid  and  established  under  the  law  ;  and  does  not  pro- 
pose to  revise  the  propriety  of  its  establishment.  These  courts 
have  general  supervision  over  county  roads ;  and  yet  are,  to  a 
certain  extent,  of  limited  jurisdiction.  Although  required  to 
keep  written  entries  of  their  acts  and  determinations,  they  are 
not  required  to  preserve  in  writing  all  the  evidence  on  which 
they  exercise  their  jurisdiction.  In  this  connection  may  be 
noticed  the  next  question  raised  in  relation  to  the  rejection  of  a 
petition  by  defendant  and  others,  in  which  the  location  of  the 
road  over  the  locus  in  quo  is  described  and  set  forth  ;  and  also, 
of  parol  proof  of  the  actual  location  on  the  same  place.  Both 
should  have  been  admitted.  The  first  we  think  competent  evi- 
dence of  defendant's  admission ;  and  the  last  competent  evi- 
dence to  establish  the  existence  of  a  highway,  if  traveled,  recog- 
nized, and  worked  upon  as  such,  to  raise  a  presumption  of  dedi- 
cation. These  proofs  should  all  have  been  sent  to  the  jury,  as 
■competent,  and  tending  to  prove  the  issues. 

Judgment  reversed,  and  cause  remanded, 

Juds)nent  reversed. 


David  Crouch,  appellant,  v.  John  Hall,  appellee. 

APPEAL  FROM  SANGAMON, 

The  liability  of  an  assignor  of  a  note  assigned  in  the  State,  will  be  gov- 
erned by  our  laws. 

To  excuse  a  want  of  diligence,  by  suit  against  the  maker  of  a  note,  the 
declaration  should  show  why  a  suit  would  have  been  unavailable. 

On  a  common  law  question,  the  courts  of  one  State  will  assume  that  the 
common  law  is  in  force  in  a  sister  State. 

At  common  law,  want  of  consideration  is  a  good  defense  to  a  note  in  the 
hands  of  the  payee,  or  an  indorsee,  after  maturity. 

This  cause  was  heard  before  Davis,  Judge,  at  November  term, 
1853,  of  the  Sangamon  Circuit  Court.  The  opinion  furnishes 
a  statement  of  the  case. 
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S.  T.  Logan,  for  appellant. 
J.  C.  CoNivLiNG,  for  appellee. 

Treat,  C.  J.  This  was  an  action  of  debt,  brought  by  Hall 
against  Crouch.  The  first  count  of  the  declaration  alleged  in 
substance,  that  H.  and  A.  Crouch  made  a  promissory  note  to 
the  defendant,  bearing  date  the  16th  of  September,  1837,  and 
payable  on  the  20th  of  October,  1838  ;  that  the  note  was  as- 
signed by  the  defendant  to  McCoy,  on  the  22d  of  September, 
1841,  and  by  McCoy  to  the  plaintiff,  on  the  10th  of  May,  1851  ; 
that  the  note  was  executed  in  the  State  of  Kentucky,  where  the 
makers  then,  and  ever  since,  have  resided,  and  that  the  assign^ 
ments  were  made  in  this  State  ;  whereby  the  defendant  became 
liable  to  pay  the  plaintiff  the  amount  of  the  note.  The  second 
count  was  like  the  first,  with  the  additional  averment,  that  fi'om 
the  maturity  of  the  note  to  the  commencement  of  this  action, 
the  institution  of  a  suit  against  the  makers  would  have  been 
unavailing.  The  third  count  was  similar  to  the  first,  with  an 
additional  averment,  that  the  note  was  made  without  any  con- 
sideration whatever.  The  court  sustained  a  demurrer  to  the  first 
and  second  counts,  and  overruled  a  demurrer  to  the  third  count. 
The  defendant  abided  by  his  demurrer,  and  the  plaintiff  had  judg- 
ment for  the  amount  due  on  the  note. 

The  note  having  been  assigned  in  this  State,  the  liability  of 
the  assignor  must  be  governed  by  our  laws.  By  the  statute, 
there  are  three  contingencies  in  which  the  assignor  may  be  held 
liable.  1.  Where  the  assignee,  by  the  exercise  of  due  diligence, 
prosecutes  the  maker  to  insolvency.  2.  Where  the  institution 
of  a  suit  against  the  maker  would  be  unavailing.  3.  Where 
the  maker  has  absconded  or  left  the  State,  when  the  note  falls 
due.  By  the  contract  of  assignment,  the  assignor  undertakes 
to  pay  the  note  on  the  happening  of  either  of  these  contingen- 
cies. It  is  not  pretended  in  this  case,  that  the  assignee  has 
made  use  of  any  diligence  by  suit  to  obtain  payment  from  the 
makers.  The  second  count  of  the  declaration  alleges,  that  the 
bringing  of  a  suit  against  the  makers  would  have  been  unavail- 
ing. This  averment  is  too  general.  It  ought  to  show  why  a 
suit  would  have  been  unavailable  ;  as  that  the  makers  were  in- 
solvent, or  there  was  no  consideration  for  the  note.  It  should 
state  the  special  cause,  so  that  the  assignor  might  come  pre- 
pared to  meet  it.  Leaving  this  averment  out  of  the  case,  the 
two  first  counts  are  precisely  alike.  They  seek  to  excuse  the 
want  of  diligence,  because  the  makers  were  non-residents  of  this 
State.     According   to   the   rulini?    of  this  court  in  Schuttler  v. 
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Piatt,  12  111.  417,  if  tlie  note  liad  been  assigned  before  maturity, 
the  assignee  might  have  recourse  against  the  assignor,  without 
making  any  attempt  in  a  foreign  jurisdiction  to  coerce  payment 
from  the  makers.  But  this  is  not  such  a  case.  The  note  was 
over  due  when  the  assignment  was  made,  and  the  makers  have 
never  been  within  this  State.  The  case  is  not  within  that 
clause  of  the  statute  which  holds  the  assignor  liable  if  the 
maker  is  not  within  the  State  when  the  note  matures.  The  as- 
signee received  the  note  long  after  it  was  due,  and  when  the 
contingency  contemplated  by  that  portion  of  the  statute  could 
never  arise.  The  parties  must  therefore,  have  contracted  solely 
in  view  of  the  other  provisions  of  the  statute.  The  assignor 
assumed  to  pay  the  note,  if  it  could  not  be  collected  by  the  use 
of  due  diligence,  or  if  the  bringing  of  the  suit  would  prove 
unavailing.  This,  we  doubt  not,  was  the  real  understanding  of 
the  parties.  It  can  hardly  be  supposed  that  the  payee  would 
assign  the  note  under  the  circumstances,  if  the  assignee  could 
hold  him  liable,  without  first  endeavoring  to  enforce  payment 
from  the  makers,  or  showing  that  the  effort  would  be  ineffec- 
tual. In  our  opinion,  the  plaintiff  must  show  that  he  has  prose- 
cuted the  makers  to  insolvency,  or  that  the  institution  of  legal 
proceedings  against  them  would  have  proved  unavailable.  It 
follows  that  the  first  and  second  counts  were  properly  held  bad 
on  demurrer. 

It  is  insisted  that  the  third  count  is  defective,  because  it  fails 
to  allege  that  a  want  of  consideration  is  a  good  defense  to  the 
note  by  the  laws  of  Kentucky.  The  note  having  been  executed 
in  that  State,  the  liability  of  the  makers  is  to  be  determined  by 
its  laws.  If  they  can  avail  themselves  of  such  a  defense,  the 
plaintiff  has  a  good  excuse  for  not  suing  upon  the  note.  As  a 
general  principle,  courts  will  not  take  judicial  notice  of  the  laws 
of  another  country,  but  they  must  be  alleged  and  proved  as 
facts.  Especially  is  this  the  case  as  to  the  statutes  and  local 
usages  of  such  country.  But  the  rule  is  not  without  qualification. 
In  the  absence  of  all  proof  to  the  contrary,  the  common  law 
is  presumed  to  prevail  in  the  States  of  the  Union.  On  a  com- 
mon law  question,  the  courts  of  one  State  will  assume  that  the 
-common  law  is  in  force  in  a  sister  State.  Maxwell  v.  Max- 
well, 1  Mass.  104  ;  Legg  v.  Legg,  8  ib.  99  ;  Thurston  v.  Perci- 
val,l  Pick.  415  ;  Sherrill  v.  Hopkins,  1  Cowen,  103  ;  Holmes t;. 
Broughton,  10  Wend.  75  ;  Abel  v.  Douglass,  4  Denio,  305  ;  Stout 
V.  Wood,  1  Blackf .  71  ;  Titus  ?'.  Scantlings,  4  ib.  89  ;  Shepherd 
V.  Neighbors,  6  Ala.  631 ;  High's  Appeal,  2  Doug.  Mich.  515  ; 
Bernard  v.  Bany,  1  G.  Greene,  383.  By  the  common  law,  a 
want  of  consideration  is  a  good  defense  to  a  note   in   the  hands 
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of  the  payee,  or  an  indorsee  after  maturity.  The  presumption 
here  being  that  the  common  law  prevails  in  Kentucky,  the 
makers  have  a  perfect  defense  to  the  note,  and  the  bringing  of 
a  suit  upon  it  would  be  useless  and  unnecessary.  This  count 
states  a  good  cause  of  action  against  the  defendant. 
The  judgment  must  be  affirmed. 

Judgment  affirmed. 


Benjamin  F.  Morris,  plaintiff  in  error,  v.  The   Trustees  of 

Schools,  &c.,  defendants  in  error. 

ERROR  TO   HANCOCK. 

Objections  that  an  attaclament  bond  is  defective,  cannot  be  raised  for 

the  first  time  in  this  court.      They  should  first  be  made   in  the    court 

below. 
Two  writs  of  attachment  may  be  issued  at  the  same  time  to  difierent 

counties. 
The  sheriflf  executing  an  attachment  should  make  a  return  as  to  the 

defendant,  or  the  plaintift"  cannot  properly  proceed  to  judgment. 
Sheriffs  may  make  amendments  to  their  returns,  without  notice  to  the 

opposite  party,  even  after  their  term  of  office  has  expired. 
It  is  not  necessary  in  advertising  notice  to  defendants  in  attachment,  to 

state  what  counties  the  writs  were  issued  to,  or  give  a  descri^jtion  of 

the  property  attached. 
It  is  not  necessary  in  an  action  of  this  kind,  to  allege  in  the  declaration 

that  the  township  had  been  regularly  incorporated,if  the  suit  is  brought 

in  the  coi-porate  name  of  the  tOAvnship. 

This  cause  was  heard  before  Woodson,  Judge,  and  the  facts 
will  be  found  in  the  opinion  of  the  court. 

Browning  and  Bushnell,  for  plaintiff  in  error. 

Wheat  and  Grover,  for  defendants  in  error. 

Treat,  C.  J.  This  was  a  proceeding  by  attachment,  sued 
out  in  the  name  of  the  "Trustees  of  Schools  of  township  four 
north,  of  range  six  west,  in  Hancock  county,  Illinois,"  against 
B.  F.  Morris.  It  was  comL^enced  in  the  Hancock  Circuit  Court, 
on  the  30th  of  April,  1851.  The  affidavit  stated  that  the  de- 
fendant was  justly  indebted  to  the  plaintiffs,  "in  the  sum  of 
about  seven  hundred  and  twenty-one  dollars  and  twenty-seven 
cents  ;  that   said  indebtedness  is  by  a  promissory  note,  signed 
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and  sealed  by  the  said  Benjamiu  F.  Morris,  bearing  date  the 
fifth  day  of  June,  1840,  and  payable  two  years  after  date,  for 
the  sum  of  seven  hundred  and  ninety-six  dollars  and  fifty  cents, 
with  interest  thereon,  at  the  rate  of  twelve  per  cent,  per  annum, 
until  paid  ;  on  which  sealed  note  there  is  indorsed  a  payment 
of  six  hundred  and  fifty-four  dollars,  dated  August  22d,  1842," 
The  attachment  bond  was  executed  by  Cannon,  Burner,  New- 
ingham,  and  Lionberges,  the  three  first  being  described  in  the 
condition,  as  the  trustees  of  schools  of  the  township.  Writs  of 
attachment  were  issued  at  the  same  time  to  the  counties  of 
Hancock  and  Adams,  returnable  to  the  June  term,  1851.  The 
sheriff  of  the  former  county  returned,  that  he  had  levied  on  cer- 
tain tracts  of  land  ;  and  the  sheriff  of  the  latter  county  made 
return,  that  he  had  levied  on  certain  real  estate,  and  that  he 
could  not  find  the  defendant  in  the  county.  In  August,  1851, 
notice  of  the  pendency  of  the  proceeding  w^as  regularly  pub- 
lished in  a  newspaper  of  Hancock  county.  It  stated  "  that  a 
writ  of  attachmeat  had  been  sued  out  of  the  clerk's  office  of  the 
circuit  court  of  said  county,  at  the  suit  of  the  above-named 
plaintiffs,  against  the  estate  of  you,  the  said  defendant,  dated 
the  30th  day  of  April,  1851,  for  the  sum  of  seven  hundred  and 
twenty- one  dollars  and  twenty- seven  cents,  directed  to  the  sheriff 
of  said  county  to  execute,  which  said  writ  has  been  returned 
into  the  clerk's  office,  by  the  said  sheriff,  as  levied  upon  the 
following  real  estate  of  you,  the  said  defendant,  to-wit :  the 
northeast  quarter  of  the  northwest  quarter  of  section  nineteen, 
in  township  four  north,  range  eight  west ;  also  west  half  of  the 
southwest  quarter  of  section  nineteen,  township  four  north, 
range  nine  west,  Hancock  county,  Illinois  ;  now  unless  you,  the 
said  Benjamin  F,  Morris,  shall  be  and  appear  before  the  judge 
of  our  said  circuit  court,  on  the  first  day  of  the  next  term  there- 
of, to  be  holden  at  the  court  house  in  Carthage,  on  the  first 
Monday  of  October  next,  give  bail  and  plead  to  the  said  plain- 
tiffs' action,  judgment  will  be  rendered  against  you  by  default, 
for  the  above  amount,  and  the  premises  attached  ordered  to  be 
sold  to  satisfy  the  same  with  costs,"  The  declaration  was  filed 
on  the  fourth  of  October,  1851,  It  was  in  debt  upon  a  promis- 
sory note,  bearing  date  the  5th  of  June,  1840,  by  which  the 
defendant  and  two  other  persons  jointly  and  severally  promised 
to  pay,  two  years  after  date,  to  "  Benjamin  F.  Marsh,  school 
commissioner  and  agent  for  the  inhabitants  of  the  county  of 
Hancock,  for  the  use  of  township  four  north,  of  range  six  west, 
the  sum  of  seven  hundred  and  ninety-six  dollars  and  fifty  cents, 
with  interest  thereon  at  the  rate  of  twelve  per  cent,  per  annum, 
half-yearly  in  advance,  from    this  date."     It  alleged,  generally, 


SPRINGFIELD. 


Morris  v.  Trustees  of  Schools. 


that  the  defendant  thereby  became  liable  to  pay  the  plaintiffs  the 
amount  of  the  note  ;  and  that  he  had  not  paid  the  same  to  them, 
or  the  school  commissioner.  There  was  no  averment  that  the 
inhabitants  of  the  township  had  become  incorporated.  On  the 
8th  of  October,  1851,  the  default  of  the  defendant  was  entered, 
and  judgment  rendered  against  him  for  $353.55  debt,  and 
$387.13  damages,  with  an  order  for  execution  against  the  pro- 
perty. In  February,  1853,  the  defendant  sued  out  a  writ  of  error 
from  this  court ;  and  at  the  October  term,  1853,  of  the  Hancock 
circuit  court,  leave  was  given  to  the  sheriff  who  levied  the  writ 
of  attachment  issued  to  that  county,  to  amend  his  return  thereto, 
which  he  thereupon  did  by  adding,  "  and  I  cannot  find  the  within 
named  Benjamin  F.  Morris  in  my  county."  The  sheriff's  term 
of  oflBce  had  previously  expired.  This  leave  was  granted  at  the 
instance  of  the  plaintiffs  in  attachment,  and  without  notice  to  the 
defendant. 

1.  It  is  assigned  for  error  that  the  bond  was  defective,  because 
not  executed  by  the  plaintiffs  in  attachment.  Such  an  objection 
cannot  be  made  for  the  first  time  in  this  court.  The  statute  pro- 
vides that  an  attachment  shall  be  dismissed  for  any  insufficiency 
of  the  bond,  if  the  plaintiff  will  cause  a  sufficient  bond  to  be  filed. 
The  objection  should  have  been  made  in  the  court  below,  and  an 
opportunity  afforded  the  plaintiffs  to  obviate  it  by  giving  another 
bond.  Unless  made  and  overruled  in  that  court,  it  cannot  be 
insisted  on  here.  The  case  of  Miere  v.  Bursh,  3  Scammon,  21, 
is  to  the  point.  That  was  a  writ  of  error  brought  by  a  defend- 
ant in  attachment,  and  the  error  relied  on  was  the  insufficiency 
of  the  attachment  bond.  This  court  held  the  bond  to  be 
defective,  but  affirmed  the  judgment,  because  the  objection  was 
not  raised  in  the  circuit  court.  It  said:  ''This  defect  cannot 
now  be  assigned  for  error ;  the  party  should  have  taken  the 
objection  in  the  court  below,  where  the  plaintiff  in  the  attachment 
could  have  availed  himself  of  the  provisions  of  the  statute  by 
filing  a  new  bond." 

2.  It  is  objected  that  two  writs  of  attachment  were  issued  at 
the  same  time  to  different  counties.  ^The  statute  provides  : 
"  Where  any  attachment  has  issued  out  of  the  circuit  court  in 
any  county,  it  shall  be  lawful  for  the  plaintiff,  at  any  time 
before  judgment,  to  cause  an  attachment  to  be  issued  to  any  other 
county  of  this  State,  where  the  defendant  may  have  lands, 
goods,  chattels,  rights,  credits,  or  effects,  which  writ  of  attach- 
ment the  sheriff  to  whom  it  shall  be  directed  shall  levy  on  the 
lands,  goods,  chattels,  rights,  credits,  and  effects  of  the  defend- 
ant in  such  county,  and  make  return  thereof  as  in  other  cases." 
It  is  insisted  that  an    attachment  should  not  issue  to  a  foreign 
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county,  until  the  writ  issued  to  the  county  in  which  the  pro- 
ceeding is  pending  has  been  returned,  and  it  appears  from  the 
sheriff's  return  that  the  levy  is  not  sufficient  to  secure  the  pay- 
ment of  the  plaintift"'s  demand.  But  the  statute  does  not  admit 
of  such  a  construction.  It  expressly  authorizes  the  plaintiff  to 
sue  out  a  second  attachment  at  any  time  before  judgment.  He 
is  not  bound  to  wait  until  the  first  writ  is  returned.  He  may 
sue  out  writs  of  attachment  to  different  counties  at  the  same  time. 
If  he  causes  more  property  to  be  attached  in  this  way,  than  is 
reasonably  necessary  to  secure  the  payment  of  his  debt,  he  may 
be  held  liable  by  the  defendant  for  an  excessive  levy. 

3.  It  is  assigned  for  error  that  the  sheriff  of  Hancock  county 
made  no  return  on  the  writ,  as  to  the  defendant.  The  statute 
requires  the  sheriff"  to  "  serve  said  writ  upon  the  defendant 
therein  if  he  can  be  found,  by  reading  the  same  to  him  or  de- 
livering a  copy  thereof."  It  is  the  design  of  the  law  that  a 
defendant  in  attachment  shall  have  personal  no+ice  of  the  pro- 
ceeding, whenever  that  is  practicable.  It  is  the  duty  of  the 
officer  to  search  for  the  defendant  in  his  bailiwick,  and  make 
return  of  the  writ  as  in  other  cases.  And  the  plaintiff  cannot 
properly  proceed  to  judgment,  until  the  return  is  made.  This 
objection  must  prevail,  unless  it  was  removed  by  the  return 
subsequently  made.  This  question  was  in  effect  settled  in  the 
case  of  Moore  v.  Purple,  3  Gilm,  149.  It  was  there  assigned 
for  error  that  the  sheriff"  had  made  no  return  to  a  writ  of 
inquir^f,  and  this  court  continued  the  cause  to  enable  the 
appellee  to  apply  to  the  circuit  court,  for  leave  to  the  sheriff  to 
indorse  the  proper  return  on  the  process.  On  leave  obtained  in 
the  court  below,  and  without  notice  to  the  appellant,  the  sheriff 
made  a  return  showing  a  due  execution  of  the  writ,  and  that 
return  was  certified  into  this  court.  It  was  contended  in  that 
case,  as  it  is  in  the  present,  that  notice  of  the  application  should 
have  been  given.  But  the  court  answered:  "We  think  not. 
Amendments  by  sheriffs  to  their  returns  to  process,  are  of  course. 
No  resistance  could  have  been  made  to  the  application  to 
amend.  Should  the  sheriff  make  a  false  return,  he  is  responsi- 
ble for  the  consequences."  Jhat  decision  is  conclusive  of  this 
case,  except  in  one  particular.  Here  the  official  term  of  the 
sheriff  had  expired.  Bat  that  did  not  prevent  him  from  perfect- 
ing the  return.  He  amended  the  return  as  sheriff,  and  he  may 
be  held  liable  in  that  character  if  it  Avas  false.  It  was  not  the 
doing  of  a  new  act,  but  merely  furnishing  the  legal  evidence  of 
an  act  done  while  in  office.  This  position  is  sustained  by 
adjudged  cases.  In  Adams  v.  Robinson,  1  Pick.  461,  a  sheriff 
was    allowed  to   sign   a   return   to   an  attachment,  after  he  had 
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ceased  to  be  an  officer.  In  Gray  v.  Caldwell,  Hardin,  63,  a 
sheriff  was  permitted  to  indorse  a  return  on  a  writ  of  ad  quod 
damnum,  several  years  he  was  out  of  office.  See  also 
Childs  V.  Barrows,  9  Mete.  413  ;  Gilraan  /•.  Stetson,  16  Maine 
124 :  Rucker  v.  Harrison,  6  Munf.  181  ;  Hutchins  v.  Brown,  4 
Harris  &  McHenry,  498  ;  and  Brown's  Admr.  v.  Hill,  5  Pike, 
78.(a) 

4.  It  is  insisted  that  the  advertisement  was  defective.  The 
statute  makes  it  the  duty  cf  the  clerk,  on  the  return  of  a  Avrit 
of  attachment,  "  to  give  notice  for  four  weeks  successively,  in 
some  newspaper  published  in  this  State,  most  convenient  to  the 
place  where  the  court  is  held,  of  such  attachment,  and  at  whose 
suit,  against  whose  estate,  for  what  sum,  and  before  what  court 
the  same  is  pending  ;  and  that  unless  the  defendant  shall 
appear,  give  bail,  and  plead  within  the  time  limited  for  his  or 
her  appearance  in  such  a  case,  judgment  will  be  entered,  and  the 
estate  so  attached  will  be  sold."  The  notice  in  question  was  a 
full  compliance  with  this  requirement  of  the  statute.  It  con- 
tained every  thing  that  the  statute  prescribes.  It  stated  by 
whom  and  against  whose  estate  the  attachment  was  sued  out, 
the  court  in  which  it  was  pending,  the  time  when  the  defendant 
should  appear,  and  the  amount  claimed  by  the  plaintiffs  ;  and 
that  is  all  that  the  statute  contemplates.  It  was  not  necessary 
to  state  to  what  counties  the  writs  of  attachment  issued,  or  to 
give  any  description  of  the  property  attached. 

5.  It  is  alleged  that  the  declaration  was  defective,  in  not 
averring  the  incorporation  of  the  township.  The  statute  pro- 
vides that  a  township,  upon  the  election  of  trustees,  "  shall  be  a 
body  corporate  and  politic,  by  the  name  and  style  of  trustees  of 
schools,"  &c.  This  suit  was  brought  in  the  corporate  name  of 
the  township,  and  the  declaration  was  upon  a  note  made  to  the 
use  of  the  township,  with  an  averment  that  the  defendant  be- 
came liable  to  pay  the  same  to  the  plaintiffs.  That  was  suffi- 
cient. It  was  not  necessai-y  to  allege,  that  the  township  had 
been  regularly  incorporated.  It  was  enough  to  sue  in  the  name 
of  the  corporation,  without  showing  on  the  face  of  the  declara- 
tion how  it  came  into  existence.  Even  if  the  suit  had  been 
contested,  it  would  have  required  a  plea  of  nul  tiel  corporation, 
to  put  in  issue  the  incorporation  of  the  township.  Mclntire  v. 
Preston,  5  Gilm.  48. 

6.  It  is  contended  that  judgment  was  entered  for  a  larger 
amount  than  the  affidavit  showed  to  be  due  to  plaintiffs.  This 
is  not  true  in  point  of  fact.  A  calculation  of  the  amount  due 
on  the  note  described  in  the   affidavit,  will  show  that  there  was 

(a)  Johnson  v.  Donnel,  ante  100 ;  Montgomery  v.  Brow^n,  2  Gil.  584 ; 
Johnson  v.  Alderman,  35  111.  K.  281  ;  Dunn  v.  Rogers,  43  111.  R.  203. 
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no  excess  in  the  assessment.  The  aggregate  of  principal  and 
interest  due  on  the  22nd  of  August,  1842,  was  $1,007.57.  De- 
duct from  this  amount  the  payment  made  on  that  day,  it  leaves 
$353.57,  a  fraction  more  than  the  debt  recovered.  The  interest 
on  this  balance,  until  the  judgment  was  rendered,  Avas  fully 
equal  to  the  damages  awarded. 

On  the  whole  record,  the  judgment  must  be  affirmed. 

Judgine7it  affirmed. 


Nancy  J.  Tueney,  plaintiff  in  error,  v.  Tdiothy  Chamberlain, 
defendant  in  error. 

ERROR  TO  SCOTT. 

Adverse  possession,  sufficient  to  defeat  the  legal  title,  must  be  hostile 
in   its   inception,   and   continued  uninterruptedly  for  twenty  years. 

Such  possession  must  be  actual,  visible,  and  exclusive,  acqi:ired  and 
retained  under  claim  of  title  inconsistent  with  that  of  the  true  owner. 
It  need  not  be  under  a  rightful  claim  or  muniment  of  title. 

If  entry  is  not  made  under  a  paper  title,  the  possession  is  considered 
adverse  to  that  portion  only  of  the  premises  actually  occupied.  If 
entry  is  made  under  a  conveyance,  occupation  of  a  part  Avill  be  an 
adverse  possession  of  the  whole  tract  conveyed. 

This  case  was  originally  commenced  in  Morgan  Circuit  Court, 
but  was  removed  to  Scott  county  by  change  of  venue.  It  was 
tried  at  October  term,  1853,  before  Woodson,  Judge. 

M.  McCoNNEL  and  W.  A.  Turney,  for  plaintiff  in  error. 
D.  A.  Smith  and  W.  Brown,  for  defendant  in  error. 

Treat,  C.  J.  This  was  an  action  of  ejectment  brought  by  Tur- 
ney against  Chnmberlain,  on  the  20th  of  February,  1852,  to  recover 
possession  of  lot  one  hundred  and  sixty,  in  the  town  of  Jackson- 
ville. 

It  was  admitted  on  the  trial,  that  Thomas  Arnett  was  the 
patentee  of  the  half-quarter  section,  of  which  the  lot  in  dispute 
formed  a  part ;  and  that  the  defendant  was  in  the  possession  of 
the  lot  when  the  suit  was  commenced.  The  plaintiff  read  in 
evidence  a  quit-claim  deed  of  the  half-quarter  section  from 
Arnett  to  McConnel,  dated  the    21st    of    March,    1835,    and 
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recorded  the  same  day ;  also  a  quit-claim  deed  of  the  same 
tract  from  McConnel  and  wife  to  the  plaintiiF,  dated  the  9th  of 
February,  1852.  It  was  proved  by  a  witness,  that  Arnett  died 
several  years  since,  and  that  the  plaintiff  was  one  of  his  heirs  at  law. 
The  defendant  introduced  a  deed  of  the  lot  in  question  from 
Mason  and  wife  to  Eleazer  Keath,  dated  the  I6th  of  January, 
1832,  acknowledged  the  24th  of  March,  and  recorded  the  4th 
of  April,  of  the  same  year;  also,  a  deed  of  the  lot  from  Keath 
and  wife  to  the  defendant,  dated  the  29th  of  March,  1847,  and 
recorded  the  17th  of  May  follovfing.  Both  of  these  deeds  con- 
tained covenants  of  warranty.  He  then  read  in  evidence  the 
depositions  of  Gabriel  Keath  and  James  Whitehurst.  Keath 
stated,  that  Eleazer  Keath  built  a  house  on  the  lot  in  the  spring 
of  1832,  and  moved  into  it  during  the  fall  of  that  year;  he 
occupied  the  house  until  the  fall  of  1833,  when  he  removed  to 
Kentucky ;  according  to  the  best  of  his  recollection,  the  mate- 
rials for  the  house  were  upon  the  lot  as  early  as  the  1st  of 
February,  1832  ;  the  witness,  on  behalf  of  Eleazer  Keath,  em- 
ployed Brown  to  get  out  the  timber  for  the  house  early  in  1831, 
Whitehurst  stated,  that  Eleazer  Keath  told  him  in  January 
1832,  that  he  was  going  to  build  a  house  on  the  lot;  there  was 
then  a  good  deal  of  lumber  on  the  lot,  and  Keath  was  at  work 
upon  it ;  there  was  no  building  on  the  lot,  and  no  fence  around 
it.  The  defendant  then  called  Brown,  McCarley,  Patterson, 
and  Bansdell.  Brown  testified  that  he  hewed  the  logs  for  the 
house  during  the  summer  of  1831.  McCarley  testified,  that  the 
logs  were  hauled  by  himself  and  Brown,  on  or  near  the  lot,  in 
the  fall  of  1831.  Patterson  testified,  that  he  had  resided  on 
the  opposite  side  of  tlie  street  to  the  lot  ever  since  1830,  except 
during  the  winter  and  spring  of  1834,  when  he  was  absent  from 
the  State ;  that  the  logs  were  on  the  lot  previous  to  the  spring 
of  1832,  and  Keath  erected  a  log  house  on  the  lot  during  that 
spring  and  summer ;  the  brother  of  the  witness  moved  into  the 
house,  and  died  there  the  following  winter ;  Keath  then  occu- 
pied the  house  till  the  next  summer,  when  he  removed  to  Ken- 
tucky ;  he  left  a  man  to  attend  to  his  business,  and  rent  the 
house  ;  the  house  was  occupied  by  some  one  under  Keath,  until 
the  defendant  took  possession  under  his  purchase  in  1845  ;  the 
lot  was  inclosed  by  a  post  and  rail  fence  in  the  spring  of  1833  ; 
Mason  lived  in  the  country,  and  claimed  to  own  the  lot,  when 
he  sold  it  to  Keath ;  Keath  claimed  to  be  the  owner  of  the  lot 
when  the  logs  were  hauled  upon  it ;  Mason  removed  to  Ten- 
nessee, and  died  there  many  years  since.  Ransdell  testified, 
that  the  logs  were  pat  upon  the  lot  in  the  fore  part  of  1832,  and 
the  house  was  built  in  the  summer  following  ;  according   to   the 
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recollection  of  the  witness,  the  house  was  constantly  occupied  after 
Keath  removed  to  Kentucky. 

The  plaintiff  then  called  McConnel,  the  grantor  of  the  plain- 
tiff, who  testified,  that  there  were  no  improvements  on  the  lot  in 
the  spring  of  1832,  but  that  house  logs  were  then  lying  on  or 
near  it ;  the  house  was  built  during  the  summer  of  that  year,  and 
occupied  until  Keath  removed  to  Kentucky  ;  during  the  winter 
and  spring  of  1834,  the  house  and  lot  were  unoccupied  ;  the 
witness  had  often  seen  the  house  vacant,  and  the  fence  down  ; 
Arnett  resided  in  the  neighborhood  of  Jacksonville  from  the 
time  the  improvements  were  made  until  his  death  ;  the  witness 
was  asked  why  he  had  not  asserted  a  claim  to  the  lot  under  his 
deed  from  Arnett,  and  he  answered,  that  he  knew  nothing 
about  it. 

The  jury  returned  a  verdict  in  favor  of  the  defendant,  and  the 
court  refused  to  grant  a  new  trial. 

The  plaintiff,  having  deduced  title  from  the  patentee  was  enti- 
tled to  recover,  unless  Keath  and  the  defendant  held  the  lot 
adversely  for  twenty  years  before  the  bringing  of  the  suit.  The 
law  on  this  subject  is  well  settled.  To  constitute  an  adverse  pos- 
session, sufficient  to  defeat  the  right  of  action  of  the  party  w^ho 
has  the  legal  title,  the  possession  must  be  hostile  in  its  inception, 
and  so  continue  without  interruption  for  the  period  of  twenty 
years.  It  must  be  an  actual,  visible,  and  exclusive  possession, 
acquired  and  retained  under  claim  of  title  inconsistent  with  that  of 
the  true  owner.  It  need  not,  however,  bounder  a  rightful  claim  ; 
nor  even  under  a  muniment  of  title.  It  is  enough  that  a  parry 
takes  possession  of  premises  claiming  them  to  be  his  own  ;  and 
that  he  holds  the  possession  for  the  requisite  length  of  time,  with 
the  continual  assertion  of  ownership.  If  he  does  not  make  the 
entry  under  a  paper  title;  his  possession  is  considered  as  adverse 
only  to  the  portion  actually  occupied.  In  such  case,  he  acquires 
no  interest  beyond  the  limits  of  his  inclosure.  But  where  a  party 
enters  under  a  conveyance  of  a  single  tract  of  land,  his  actual 
occupancy  of  a  part,  with  a  claim  of  title  to  the  whole,  will  inure 
as  an  adverse  possession  of  the  entire  tract ;  and  such  occupa- 
tion and  claim,  if  regularly  continued  for  twenty  years,  will  bar 
the  right  of  entry  of  the  real  owner.  In  such  case,  the  posses- 
sion is  regarded  as  co-extensive  with  the  description  in  the  deed  ; 
and  the  original  entry  as  a  disseizin  of  the  owner  to  the  same 
extent.(a)  Lessee  of  Clark  v.  Courtney,  5  Peters,  318  ;  Elli- 
cott  V.  Pearl,  10  ib.  412  ;  Jackson  v.  Woodruff,  1  Cowen,  276  ; 
Jackson  t^.  Halstead,  5  ib.  217  ;  Jackson  v.  01tz,8  Wend.  440  ; 
Jackson  v.  Warford,  7  ib.  62  ;  Humbut  v.    Trinity  Church,  24 

(a)  Davis  v.  Easley,  13  111.  R.  200  ;  Bowman  v.  Wettig,  39  111.  R.  426,  &c.  ; 
Dills  V.  Hubbard,  31  111.  R.  328. 
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ih.  587  ;  Noyes  v.  Dyer,  25  Maine,  468  ;  Bailey  v.  Carleton,  12 
New  Hamp.  9  ;  Crowell  v.  Beebee,  10  Ver.  33  ;  Davis  v.  Easley, 
13  111.  192. 

In  the  present  case,  we  think  the  evidence  warranted  the  con- 
clusion, that  Keath  and  the  defendant  were  in  the  adverse  posses- 
sion of  the  lot  for  twenty  years  prior  to  the  commencement  of  the 
action.  It  is  evident  that  Keath  entered  upon  the  lot  before  the 
20th  of  February,  1832.  He  received  a  conveyance  of  the  lot  in 
January  of  that  year,  and  avowed  his  purpose  of  erecting  a  house 
thereon.  He  had  previously  procured  the  materials,  and  had 
them  delivered  on  the  lot.  His  entry  was  co-extensive  with  the 
description  in  the  deed.  It  was  also  clearly  hostile  to  the  title  of 
Arnett.  He  claimed  the  lot  as  the  grantee  of  Mason,  and  not  as 
the  tenant  of  Arnett.  Neither  his  possession,  nor  that  of  the 
defendant,  was  subservient  to  the  title  of  Arnett  or  his  assignee. 
The  possession  of  Keath  was  also  visible  and  exclusive.  He  took 
all  the  possession  of  the  lot  that  the  circumstances  permitted. 
The  delivery  of  the  building  materials,  the  erection  and  occupau' 
cy  of  the  house,  and  the  inclosure  of  the  entire  lot,  were  unequiv- 
ocal and  connected  acts  of  possession.  They  clearly  indicated 
that  he  claimed  the  lot  as  his  own.  They  fully  apprised  Arnett  that 
the  lot  was  in  the  adverse  possession  of  another.  The  evidence  was 
indeed  contradictory  upon  the  question,  whether  Keath,  by  his 
tenants,  continued  in  the  actual  possession  of  the  lot,  from  the 
time  of  his  removal  to  Kentucky  until  the  purchase  by  the  defend- 
ant. But  it  was  the  province  of  the  jury  to  pass  upon  this  evi- 
dence, and  we  are  not  prepared  to  say  that  their  decision  was 
erroneous. 

Some  exceptions  were  taken  to  the  giving  and  refusing  of  cer- 
tain instructions  ;  but  upon  a  careful  consideration  of  the  instruc- 
tions, we  are  satisfied  that  the  court  committed  no  error  to  the 
prejudice  of  the  plaintiff. 

The  judgment  is  afl&rmed. 

Judgment  affirmed. 
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Alexander  B.  V.  Humphreys,   appellant,  v.  D.   Spear,   et  al. 

appellees. 

APPEAL  FROM  SANGAMON. 

Books  of  account  are  admissible  in  evidence  in  connection  Avitli  the  tes- 
timony of  tlie  cleric  wlio  kept  them,  who  gave  testimony  tending  to 
prove  the  correctness  of  the  entries. ('0 

This  cause  was  heard  by  Davis,  Judge,  at  March  term,  1853, 
ol:  the  Sangamon  Circuit  Court.  The  opinion  furnishes  a  full 
statement  of  the  case. 

Lincoln  &  Herndon,  for  appellant. 

B.  S.  Edwards  and  E.  B.  Herndon,  for  appellees. 

Treat,  C.  J.  This  was  an  action  of  assumpsit,  brought  by 
D.  &  T.  P.  Spear  against  Humphreys.  The  declaration  con- 
tained a  count  for  goods  sold.  The  plea  was  rxOn-assumpsit. 
It  appeared  in  evidence  that  the  plaintiffs  were  merchants, 
and  had  books  in  which  their  accounts  with  customers  were 
kept  ;  and  that  they  had  a  merchandise  account  against  the 
defendant,  consisting  of  entries  in  their  books  amounting  to 
^135.71.  By  witnesses  speaking  from  memory,  and  by  orders 
drawn  by  the  defendant,  they  proved  the  correctness  of  their 
account  to  the  extent  of  ^57.33,  and  leaving  it  unproved  as  to 
the  remainder,  consisting  of  numerous  items.  They  then  proved 
by  their  clerk,  that  he  and  the  plaintiffs  were  the  only  attendants 
of  the  store ;  that  they  served  their  customers  promiscuously, 
each  entering  upon  a  slate  the  credit  sales  made  by  him  during 
the  day,  and  they  all  assembled  together  at  night,  and  the  clerk 
transcribed  the  entries  from  the  slate  into  the  book,  called  the 
blotter  or  daybook  ;  that  most  generally,  when  transcribing  the 
entries,  he  would  remember  having  seen  at  the  store,  during 
the  day,  the  persons  against  whom  the  plaintiffs  made  the  slate 
entries,  but  could  not  say  he  so  remembered  in  all  cases,  and 
rather  presumed  there  were  some  in  which  he  did  not ;  that  he 
remembered  selling  goods  to  the  defendant,  but  could  not  recol- 
lect the  items  ;  that  sometimes  Avhen  transcribing  entries  against 
the  defendant,  he  remembered  seeing  him  during  the  day.  The 
plaintiffs  then  proved  by  several  of  their  customers,  that  they 
had  settled  with  the  plaintiffs  by  their  books,  and  found  them 
to  be  correct ;  and  they  thereupon  offered  to   submit    the  books 

0/)  Laws  of  186T  p.  184,  sec.  3  ;  Boyer  v.  Sweet,  3  Scam.  R.  120  and  note. 
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to  the  jury,  as  evidence  of  the  correctLess  of  the  remainder  o£ 
their  account.  The  court  permitted  the  books  to  go  to  the  jury, 
and  the  defendant  excepted.  The  jury  found  a  verdict  in  favor 
of  the  plaintiffs  for  the  amount  of  the  account,  and  judgment 
was  rendered  thereon. 

This  court  decided  in  the  case  of  Boyer  v.  Sweet,  3  Scam. 
120,  that  the  books  of  account  of  a  party  were  admissible  in 
evidence  to  prove  an  account  of  various  items,  in  connection 
with  proof  that  some  of  the  articles  were  delivered  about  the 
time  the  entries  purported  to  have  been  made  ;  that  the  entries 
were  in  the  handwriting  of  the  party ;  that  he  kept  no  clerk  at 
the  time ;  and  that  persons  having  dealings  with  him,  had  set- 
tled by  the  books,  and  found  them  to  be  fair  and  correct.  All 
of  these  elements  appear  in  the  present  case,  except  that  the 
plaintiffs  kept  a  clerk,  by  whom  the  entries  in  the  books  were 
made.  But  they  introduced  the  clerk  as  a  witness,  and  he  gave 
testimony  tending  to  prove  the  correctness  of  the  account.  It 
is  very  clear  that  the  books  were  admissible  in  evidence,  in  con- 
nection with  the  testimony  of  the  clerk.  It  is  well  settled  in 
this  country,  that  entries  made  by  a  clerk,  in  the  regular  and 
usual  course  of  business,  are  admissible  in  evidence  after  his 
death,  on  proof  of  his  handwriting  ;  and  during  his  life,  if  au- 
thenticated by  him.  Such  entries  form  part  of  the  res  gestse, 
and  are  admissible  as  original  evidence.  This  subject  is 
thoroughly  examined  in  the  notes  of  Hare  &  Wallace  to  the 
case  of  Price  v.  Torrington,  in  1  Smith's  Lead.  Gas.  282.  See, 
also,  1  Greenl.  on  Evid.  §§  115  to  120.  The  books  are  ad- 
mitted with  the  testimony  of  the  clerk,  or  in  case  of  his  death 
with  proof  of  his  handwriting  ;  and  the  jury  are  to  determine 
what  weight  shall  be  given  them,  in  connection  with  all  the 
circumstances  of  the  case.  If  it  appears  that  some  of  the 
goods  were  delivered  contemporaneous  with  the  entries  made 
by  the  clerk,  and  that  the  books  were  fairly  and  honestly  kept, 
the  jury  may  reasonably  conclude  that  the  entire  account  is 
correct.  In  the  case  of  a  runnino;  account  at  a  store,  consistins; 
of  numerous  items,  better  evidence  is  not  generally  attainable. 
It  can  hardly  be  expected,  that  a  merchant  will  be  able  to  prove 
the  delivery  of  every  article  charged  to  a  customer.  The  proof 
in  this  case  was  probably  as  full  as  can  ordinarily  be  made. 
There  was  nothing  in  the  case  calculated  to  cast  suspicion  on 
the  books,  or  to  impute  to  the  plaintiffs  a  want  of  fairness  or 
honesty  in  their  dealings  as  merchants.  We  think  the  jury  were 
justified  in  allowing  them  the  whole  of  their  account. 

The  judgment  is  affirmed. 

Judgment   affirmed. 
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ZiMRi  A.  Enos,  plaintiff  in  ciTor,  v.  Jabez  Capps,  defendant  in 

error. 

ERROR  TO  SANGAMON. 

A  party  having  a  right  of  action  against  the  ancestor,  is  not  (in  tliis 
State)  to  be  delayetl  in  his  remedy  because  of  tlie  non-age  of  those  on 
whom  the  law  casts  the  liabilit3^ 

Legal  and  equitable  remedies  stand  upon  the  same  footing  in  tliis 
respect. 

The  facts  of  tliis  case  appear  in  the  opinion  of  the  court. 

W.  H.  Herndon,  for  plaintiff  in  error. 

S.  T.  Logan,  for  defendant  in  error. 

Treat,  C  J.  Capps  filed  a  bill  in  chancery  against  the  heirs 
at  law  of  P.  P.  Enos,  alleging  that  their  ancestor  acquired  the 
title  to  a  tract  of  land  in  trust  for  the  complainant,  and  prajing 
that  they  might  be  compelled  to  convey  the  same  to  him.  A 
decree  was  entered  in  September,  1836,  requiring  the  heirs  to 
convey  the  land  to  the  complainant.  They  were  then  all  minors. 
In  July,  1853.  Z.  A.  Enos,  one  of  the  heirs,  sued  out  a  writ  of 
error  to  reverse  the  decree.  The  complainant  pleads  that  the 
same  was  not  sued  out  within  five  years  after  the  entering  of  the 
decree.     There  is  a  demurrer  to  the  plea. 

The  common  law  gave  an  infant,  who  was  sued  in  respect  of 
land  derived  from  his  ancestor,  the  right  to  resort  to  his  parol 
demurrer,  the  effect  of  which  was  to  stay  the  action  until  he 
arrived  at  full  age,  when  the  cause  might  be  proceeded  with, 
upon  his  being  re-summoned  into  court.  In  equity,  he  could 
not  insist  upon  his  non-age  to  suspend  the  suit,  but  it  proceeded 
to  a  hearing  and  decree.  It  was,  however,  the  established  prac- 
tice to  insert  a  clause  in  the  decree,  giving  him  a  day  to  show 
cause  against  it  after  his  coming  of  age ;  and  he  was  to  be 
summoned  into  court  for  that  purpose  after  attaining  his 
majority.  The  decree  was  of  no  force  against  him,  until  made 
absolute  by  his  failure  to  show  cause  against  it.  1  Daniel's  C. 
P.  ch.  4,  §  7  ;  1  Smith's  C.  P.  418  ;  McClay  v.  Norris,  4  Gilm. 
370.  That  practice  is  unquestionably  applicable  here,  unless  it 
has  been  changed  by  statute. '  It  is  insisted  by  the  plaintiff  in 
error  that  the  decree  below  was  erroneous,  because  no  day  was 
given   him   to   show   cause  against  it  after  coming  of  age ;  and 
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that  the  statute  of  limitations  does  not  run  as  to  a  decree 
against  an  infant,  until  he  is  again  brought  before  the  court, 
and  the  decree  is  made  absolute  against  him.  Our  statute  pro- 
Aades  that  persons  having  legal  or  equitable  causes  of  action 
against  heirs  or  devisees,  in  respect  of  real  estate  descended  or 
dev'ised  to  them,  ''shall  not  be  delayed  for  the  non-age  of  any  of 
the  parties."  See  R.  S.  ch.  44.  It  was  the  intention  of  the 
legislature  to  change  the  existing  law,  and  render  remedies 
against  heirs  and  devisees  more  summary  and  effective.  A 
party  having  a  right  of  action  against  the  ancestor  is  not  to  be 
delayed  in  his  remedy,  because  of  the  non-age  of  those  on 
whom  the  law  casts  the  liability.  This  provision  takes  away 
not  only  the  common  law  privilege  of  the  heir  to  stay  the  action 
until  he  comes  of  age,  but  his  right  in  equity  to  show  cause 
against  a  decree  after  attaining -his  majority.  In  this  respect, 
it  puts  legal  and  equitable  remedies  against  heirs  on  the  same 
footing.  The  cause  is  to  proceed  without  delay,  and  the 
judgment  or  decree  is  binding  from  its  rendition.  There  was 
as  much  practical  delay  and  inconvenience  in  enforcing  an  equit- 
able as  a  legal  demand  against  an  heir.  The  complainant  could 
not  derive  any  benefit  from  his  decree,  until  the  heir  became  of 
age ;  and  he  was  again  brought  before  the  court,  and  the  decree 
made  absolute  against  him.  It  was  this  very  delay  and  incon- 
venience that  this  statute  was  designed  to  obviate.  If  this  view 
be  correct,  the  decree  in  question  was  in  force  against  the  heirs 
on  its  rendition.  The  law  gave  them  no  day  to  show  cause 
against  it.  Instead  thereof,  it  gave  them  the  right  to  sue  out  a 
writ  of  error  for  its  reversal,  at  any  time  within  five  years  after 
arriving  at  full  age.  If  the  plaintiff  in  error  obtained  his  majority 
within  five  years  before  this  writ  of  error  issued,  he  should  have 
replied  that  fact  to  the  plea.  As  he  does  riot  show  himself 
entitled  to  maintain  the  writ,  it  will  not  be  necessary  to  pass  upon 
the  various  objections  taken  to  the  decree.  However  erroneous 
the  decree  may  be,  it  is  irreversible  on  error.  Unless  absolutely 
void,  it  is  now  conclusive  upon  the  parties.  The  demurrer  must 
be  overruled,  and  the  writ  of  error  dismissed. 

jr?'il  of  erro7'  disndssed. 
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Ira  B.  Pickett,  appellant,  v.  Joseph  Hartsock,  appellee. 
APPEAL  FROM  GREENE. 

Upon  the  demise  of  a  judgment  debtor,  if  an  execution  issue  upon 
the  judgment,  and  tiie  decedent's  real  estate  is  sold  tiiereon,  and  a 
sheriti"'s  deed  obtained  witliout  a  notice  liaving  been  first  given  totlie 
executor  or  administrator  of  said  estate,  as  required  bj'Uie  statute, 
no  title  passes. 

"When  property  is  sold  under  execution,  and  a  sheriff's  deed  thereon 
is  offered  in  evidente,  but  no  judgment  is  proved  to  support  such  exe- 
cution, no  title  passes  to  the  purchaser. 

Quare,  whether  a  judgment  obtained  against  the  conservator  of  an 
insane  person,  becomes  a  lien  upon  the  real  estate  of  such  insane 
person  which  can  be  enforced  by  execution. 

A  judgment  rendered  for  taxes  on  a  day  prior  to  the  day  named  in  the 
notice  of  the  collector,  is  void. 

Also  a  judgment  rendered  for  taxes,  when  the  report  of  the  collector 
does  not  substantially  comply  with  the  statute,  is  equally  void. 

This  cause  was  heard  and  decided  by  Woodson,  Judge,  at 
..September  term,  1853,  of  Greene  Circuit  Court. 

J.  M.  Palmer  and  A.  W.  Cavarly,  for  appellant. 

D.  A,  Smith,  for  appellee. 

Treat,  C.  J.  This  was  an  action  of  ejectment,  brought  by 
Pickett  against  Hartsock,  to  recover  the  possession  of  the  east 
half  of  the  northeast  quarter  of  section  29,  and  the  east  half  of 
the  southeast  quarter  of  section  33,  both  in  township  eleven 
north,  of  range  ten  west;  and  lot  15  in  the  town  of  Greenfield  ; 
all  situated  m  Greene  county. 

It  was  admitted  on  the  trial,  that  the  defendant  was  in  the  pos- 
session of.  the  premises  when  the  suit  was  commenced ;  that 
Ichabod  Valentine  was  the  patentee ;  that  by  an  inquisition  of 
the  Greene  circuit  court,  in  1841,  he  Avas  found  to  be  a  lunatic,  and 
George  J.  Valentine  was  appointed  conservator  of  his  estate ; 
that  he  remained  insane  till  his'  death,  in  1845,  when  George  J. 
Valentine  was  appointed  administrator,  and  still  continued  to  act 
as  such ;  and  that  the  heirs  at  law  were  George  J.  Valentine, 
James  M.  Valentine,  Emily  Boring,  Esther  H.  Goode,  Eliza  A. 
Boring,  Nancy  Loftow,  and  Mrs.  Gillham. 

The  plaintiff  then  introduced  the  following  evidence,  in  refer- 
ence to  the  east  half  of  the  northeast  quarter  of  section  29.  A 
judgment  of  the  Greene  circuit  court,    rendered  on  Friday,  the 
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4tli  day  of  April  1845,  for  the  taxes  on  this  tract  of  land  for  the 
previous  year.  A  precept  issued  on  the  judgment.  A  sheriff's 
deed  to  Coonrod,  and  a  deed  from  Coonrod  to  the  plaintiff.  The 
notice  published  by  the  collector  stated  that  he  would  apply  for 
judgment  on  the  first  Monday  of  April,  which  was  the  seventh 
day  of  that  month. 

He  also  adduced  the  following  evidence,  as  to  the  east  half  of 
the  southeast  quarter  of  section  33.  A  judgment  of  the 
Greene  circuit  court,  rendered  at  the  October  term,  1848,  for 
the  taxes  on  this  tract  for  the  previous  year.  A  precept  issued 
thereon.  A  sheriff's  deed  to  Orr  ;  a  deed  from  Orr  to  Yates  ; 
and  a  deed  from  Yates  to  the  plaintiff.  The  collector's  report  was 
in  these  words  : — 

"State  of  Illinois,  Greene  county. 

Collector's  Office,  .August  8,  1843. 
To  the  honorable  judge  of  the  circuit  court  of  Greene  county. 
The  collector  of   public  revenue  do  ask  of   your  honor,  judgment 
on  the  following  lands  and  town  lots,  situated  in  said  county,  for 
the  vear  1842. 

S.  Valentine,  80  acres  E.  ^  S.  E.  i  33, 11,  10.  Valuation,  320 
Tax,  144.     Costs,  22  cents. 

David  Pinkertox,  Collector  of  Greene  county." 

The  plaintiff  also  exhibited  a  tax  title  to  the  lot  in  Greenfield, 
but  as  the  title  is  conceded  to  be  defective,  it  will  not  be  further 
noticed. 

He  also  introduced  a  quit-claim  deed  to  himself,  for  the  prem- 
ises in  controversy,  from  George  G.  Valentine,  James  M. 
Valentine,  Emily  Boring,  Esther  H.  Goode,  and  Eliza  A.  Boring, 
bearing  date  the  1st  of  January,  1851. 

The  defendant  introduced  the  following  items  of  evidence  : — 

1.  A  judgment  of  the  Greene    circuit  court,   rendered  at    the 
April  term,  1843,  as  follows  : 
"F.  T.  Bostick  v.  George  J.  Valentine.    T.  C.  on  promises. 

"•It  appearing  that  the  defendant  has  been  duly  served  with 
process,  he  was  solemnly  called  and  came  not,  but  made  default  : 
whereupon  it  is  adjudged,  that  the  plaintiff  recover  of  the  defen- 
dant the  damages,  in  the  declaration  mentioned,  and  because 
the  amount  of  the  damages  are  unknown  to  the  court,  the  clerk 
is  ordered  to  asses  the  same ;  and  the  clerk  having  assessed  the 
damages  to  one  thousand  five  hundred  and  fourteen  dollars  and 
twenty-seven  cents,  as  appears  by  his  report  which  is  approved ; 
it  is  adjudged,  that  the  plaintiff  recover  the  amount  of  damages 
aforesaid,  together  with  her  costs  herein,  and  she  have  execution 
hereof." 
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2.  That  an  execution  Avas  issued  on   this  judgment   in  April, 

1843,  and  returned  in  July,  by  order  of  the  plaintiff. 

3.  Amended  judgment  of  the  August  term,  1844,  in  these 
words : 

•*'  Frances  T.  Bostick,  executrix  of  ManoahBostick,  v.  George  J. 
Valentine,  conservator  of  the  estate  of  Ichabod  Valentine,  an 
insane  person.  Trespass  on  the  case  on  promises. 
"  Now  at  this  day  came  the  plaintiff,  by  Doyle,  her  attorney, 
and  the  defendant,  George  J.  Valentine,  in  his  own  proper  per- 
-son  ;  and  it  being  suo-orested  to  the  court  that  there  is  error  in 
-entering  the  judgment  of  this  court  in  the  said  cause,  at  the 
April  term,  1843,  and  the  court  being  satisfied  that  there  is  error 
in  the  entering  of  said  judgment,  to  wit,  the  judgment  is  ren- 
dered against  the  said  George  J.  Valentine  in  his  individual 
capacity,  and  not  as  conservator  of  the  estate  of  said  Ichabod 
•Valentine,  an  insane  person,  as  it  should  have  been,  and  the  said 
George  J.  Valentine  consenting  thereto  ;  it  is  considered  and 
adjudged  by  the  court  that  the  said  judgment  be  amended  and 
corrected,  and  that  the  said  plaintiff  recover  of  the  said  George 
J.  Valentine,  conservator  of  the  estate  of  Ichabod  Valentine,  an 
insane  person,  the  damages  in  the  said  judgment  mentioned,  and 
that  she  have  execution  therefor  against  the  goods  and  chattels, 
lands  and  tenements  of  the  said  Ichabod  Valentine,  in  the 
hands  of  the  said  George  J.  Valentine,  as  conservator  of  his 
estate." 

4.  That  an  execution   was    issued  on   the  27th  of  August, 

1844,  and  returned  in  November  by  order  of  the  plaintiff.  The 
■execution  described  the  judgment  as  rendered  at  the  April  term, 
1843. 

5.  A  notice  in  these  words  :  "To  George  J.  Valentine  admin- 
istrator of  Ichabod  Valentine,  deceased.  You  will  please  take 
notice  that  I  hold  a  judgment  against  ycu  in  the  Greene  circuit 
court.  State  of  Illinois,  as  conservator  of  the  estate  of  your 
father,  Ichabod  Valentine ;  said  judgment  in  my  favor  for 
.^1,514.27  and  costs,  rendered  April  4, 1843  ;  your  father  having 
died,  and  you  having  taken  out  letters  of  administration  on  his 
estate,  I  shall  proceed  to  cause  an  execution  to  issue  upon  said 
judgment  until  the  same  is  satisfied. 

Frances  T.  Bostick. 
August  10,  1847." 

■"  I  acknowledge  service  of  the  Avithin  notice. 

George  J.  Valentine,  Administrator. 
August  10,  1847." 
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6.  An  execution  issued  on  the  judgment  on  the  19th  of 
March,  1851,  under  which  the  premises  in  contoversy  were  sold 
and  conveyed  by  the  sheriff  to  the  defendant.  This  execution 
described  the  judgment  as  entered  at  the  August  term,  1844. 

On  the  foregoing  state  of  facts  the  court  found  the  issue  for 
the  defendant,  and  rendered  judgment  in  his  favor. 

The  tax  judgment  of  the  4th  of  April,  1845,  was  clearly  void. 
It  was  rendered  prior  to  the  day  named  in  the  notice  of  the  col- 
lector. The  action  of  the  court  was  premature  and  unauthorized. 
It  had  no  jurisdiction  over  the  case  before  the  7th  of  April.  Up- 
to  that  day  owners  had  the  right  to  pay  the  taxes  charged  against 
their  property,  or  to  make  preparations  to  resist  the  application 
for  judgment. 

The  judgment  for  taxes    entered   at   the   October  term,  1843, 
was  equally  invalid.     The  report  of  the    collector   was   substan- 
tially defective.     It  was  not  sufficient  to  invest  the  court  with,^ 
jurisdiction.     The  statute  required  the  report  to  commence :  "List 

of  lands  and  other  real  estate,  situated  in  the  county  of , 

and  State  of  Illinois,  on  which  taxes  remain  due  and  unpaid  for 
the  year  herein  set  forth."  The  collector  made  no  attempt  to 
comply  with  this  direction.  It  is  noAvhere  stated  in  the  report  for 
what  year  the  taxes  Avere  assessed.  This  court  said,  in  Spellman 
V.  Curtenius,  12  111.  409  :  "  To  give  the  court  jurisdiction,  it  is 
essential  that  the  collector  should  make  a  report  and  give  notice 
of  the  application  for  judgment,  substantially  as  required  by  the 
statute.  The  report  and  notice  are  the  foundation  of  the  whole 
proceeding,  and  without  them  the  court  would  have  no  authority 
to  enter  judgment. "(a) 

The  plaintiff  obtained  no  title  under  these  judgments.  But 
he  acquired  title  to  five-sevenths  of  the  premises  by  the  deed  of 
the  1st  of  January,  1851,  unless  that  title  was  divested  by  the 
proceedings  on  the  judgment  against  the  conservator  of  Ichabod 
Valentine.  In  the  absence  of  all  proof  to  the  contrary  the  pre- 
sumption is  that  he  was  a  bona  fide  purchaser  from  the  heirs. 

The  statute  declares  that  a  ''judgment  shall  be  a  lien  on  such 
lands,  tenements  and  real  estate,  from  the  last  day  of  the  term 
in  which  the  same  may  be  rendered,  for  the  period  of  seven  years; 
provided,  that  execution  be  issued  at  any  time  within 
one  year  on  such  judgment,  and  from  and  after  the  said  seven 
years  the  same  shall  cease  to  be  a  lien  on  any  real  estate,  as 
against  bona  fide  purchasers  or  subsequent  incumbrancers  by 
mortgage,  judgment  or  otherwise."  If  the  judgment  should  be 
considered  as  entered  at  the  April  term,  1843,  more  than  seven 
years  intervened  between   its    rendition    and    the    issuing  of  thfr 

(fl)  Morgans  r.  Camp,  16  111.  R.  176  and  notes.     Post  449. 


i 


DECEMBER  TERM,  1853.  283 


Pickett  V.  Hartsock. 


execution  under  ■\vliicli  the  defendant  purchased  the  premises. 
The  judgment  in  the  mean  time,  ceased  to  be  a  lien,  as  against 
bona  fide  purchasers  and  subsequent  incumbrancers.  It  couhl 
not,  therefore,  be  enforced  to  the  prejudice  of  the  plaintiff.  The 
defendant  could  not  acquire  title  to  more  than  two-sevenths  of 
the  premises.  But  the  execution  purports  to  have  issued  on  a 
judgment  recovered  in  184-4  ;  and  the  sheriff's  deed  sould  not 
be  supported  by  the  production  of  a  judgment  rendered  in  a  pre- 
vious year. 

If  the  judgment  should  be  regarded  as  rendered  at  the  August 
term,  1841,  there  is  still  a  fatal  objection  to  the  detendaiU's 
title.  The  statute  provides,  that  on  the  death  of  a  party  against 
whom  a  judgment  has  been  obtained,  "it  shall  be  lawful  for 
execution  to  issue  against  the  lands  and  tenements  of  said 
deceased  person  or  persons,  without  first  reviving  the  judgment 
against  their  heirs  or  legal  representatives ;  provided,  however, 
the  plaintiff  or  plaintiffs  in  execution,  or  his  or  their  attorney, 
shall  give  to  the  executor  or  administrator,  if  there  be  any,  of 
said  deceased  person  or  persons,  at  least  three  months'  notice 
in  writing,  of  the  existence  of  said  judgment  before  the  issuing 
of  execution."  In  this  case,  the  judgment  creditor  gave  notice 
of  a  judgment  obtained  in  1843.  That  did  not  authorize  an 
execution  to  issue  on  a  judgment  recovered  in  a  subsequent 
year.  This  provision  of  the  statute  dispensing  with  the  neces- 
sity of  reviving  a  judgment  by  scire  Jacias,  must  be  substan- 
tially complied  with. 

It  is  clear  that  the  defendant  cannot  assert  title  under  the 
sheriff's  deed.  If  the  judgment  was  rendered  in  1843,  the  ex- 
ecution did  not  issue  upon  it.  If  rendered  in  1844,  the  execu- 
tion was  issued  without  authorit3^  In  any  point  of  view,  he 
acquired  no  title. (a) 

The  case  has  been  treated  as  if  the  judgment  against  the 
conservator  was  a  lien  on  the  lands  of  Ichabod  Valentine,  and 
the  lien  might  be  enforced  by  execution.  The  court  must 
be  understood  as  intimating  no  opinion  on  this  question. 

The  judgment  must  be  reversed,  and  the  cause  remanded. 

Juds;ment  reversed. 

{n)  Pod  307.  Stone  et  al.  v.  ^\^ood,  16  111.  R.  176  ;  Lafliu  r.  Herring- 
ton,  16  111.  R.  303  ;  Finch  ct  al.  i\  Martin  et«L  19  111.  R.  Ill  ;  Scamuion  d 
(d.  V.  Swartwout,  35  111.  R.  343  ;  Ransom  v.  Williams,  2  Wal.  U.  S.  R.  318  ; 
Mitchell  V.  St.  Maxeut's  Lessee,  4  Wal.  U.  S.  R.  243;  Littler  r.  People 
&c.  43  111.  R.  194  ;  where  one  defendant  dies — Erwin's  Lessee  v.  Dundas, 
4  How.  U.  S.  R.  58  ;  Littler  v.  People,  43  111.  R.  194. 
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Benjamin  F.  Marsh  et  al.^  appellants,  v.   The  People,   appel- 
lees. 


APPEAL  FROM  IIAXCOCK. 


An  administrator  dc  bonis  non,  appointed  to  succeed  an  administrator 
Avhose  letters  have  been  revoked,  has  authority  to  call  upon  the 
removed  administrator  to  account  fully  for  his  administration  of  the 
estate  ;  and  may  maintain  all  necessary  actions  for  the  purpose,  and 
may  moreover  make  him  answer  in  damages,  for  any  mal-administra- 
tion  of  the  estate.    Aliter,  Avhere  the  former  administrator  dies. 

The  acceptance  of  the  probate  court  of  the  resignation  of  an  adminis- 
trator, amounts  to  a  revocation  of  his  letters  ;  and  if  there  are  other 

•    administrators,  the  burden  of  administration  is  cast  upon  them. 

The  refusal  of  an  administrator  to  perform  the  duties  of  his  trust,  is  a 
sutficient  cause  for  revoking  his  authority. 

One  of  several  administrators,  is  liable  for  the  acts  done  by  either, 
Avhile  they  all  continue  in  office.  This  liability  ceases  to  attach  to 
such  of  them  as  are  removed  from  office,  for  all  acts  done  after  the 
removal. 


This  cause  was  heard  before  0.  C.  Skinner,  Judge,  at  Octo- 
ber term,  1853,  of  the  Hancock  Ch-cuit  Court. 

C.  B.  Lawrence  and  S.  T.  Logan,  for  appellants. 

G.  Edmunds  and  0.  H.  Browning,  for  appellees. 

Treat,  C.  J.  This  was  an  action  of  debt,  brought  in  the 
name  of  the  people  to  the  use  of  English,  administrator  dc  bonis 
7ion  of  Wilcox  against  Marsh,  Felt,  and  Mellen,  former  admin- 
istrator of  Wilcox,  and  Chandler,  Robinson,  and  Morris,  their 
sureties,  upon  the  administration  bond.  The  declaration  set 
forth  the  grant  of  administration  to  Marsh,  Felt,  and  Mellen  on 
the  12th  of  October,  1839,  the  execution  of  the  bond  in  question 
by  the  defendants  on  the  same  day,  the  revocation  of  the  letters 
of  administration  on  the  20'th  of  May,  1846,  and  the  appoint- 
ment and  qualification  of  English  as  administrator  de  bonis  non 
on  the  21st  of  July,  1846  ;  and  it  averred  that  a  large  amount  of 
property,  belonging  to  the  estate  of  Wilcox,  came  to  the  hands 
of  the  former  administrators  between  the  grant  and  revocation 
of  the  letters  of  administration  ;  and  it  assigned  as  breaches  of 
the  condition  of  the  bond,  the  failure  of  the  administrators  to 
make  an  inventory  of  the  property,  the  conversion  of  the  same 
to  their  OAvn  use,  their  neglect  to  collect  and  pay  the  debts  due  to 
and  from  the  estate,  and  their  refusal  to  account  for  and  deliver 
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to  English  the  property  and  effects  of  the  estate.  The  declara- 
tion also  alleged  that  Marsh  and  Felt  sold  the  real  estate  of 
Wilcox,  under  a  license  obtained  by  them  from  the  circuit  court 
in  May,  1842  ;  and  assigned  as  a  breach  of  the  condition  of  the 
bond,  their  refusal  to  account  for  and  pay  over  the  proceeds  to 
English. 

The  defendants  filed  several  pleas,  on  some  of  -which  issues  of 
fact  were  formed,  and  to  others  demurrers  were  sustained.  Of 
the  latter,  it  will  only  be  necessary  to  notice  the  19th  and  20th 
pleas,  which  were  mterposed  by  the  defendant  Mellen,  alone. 
These  pleas  related  only  to  the  breaches  assigned  for  acts  done 
by  Marsh  and  Felt  subsequent  to  the  22d  of  March,  1842,  and 
they  alleged  in  substance,  that  Mellen  executed  the  bond  as  prin- 
cipal,, and  not  as  security  for  his  co-administrator  ;  that  on  the 
22d  of  March,  1842,  he  tendered  his  resignation  as  administra- 
tor, which  was  on  that  day  accepted  by  the  probate  court ;  and 
that  he  had  not  since  intermeddled  with  the  estate. 

On  the  trial,  the  plaintiff  read  in  evidence  an  order  of  the  pro- 
bate court,  entered  on  the  22d  of  March,  1842,  accepting  the 
written  resignation  of  Mellen  as  one  of  the  administrators  ;  also 
an  order  of  the  same  court,  entered  on  the  20th  of  May,  1846, 
revoking  the  letters  of  administration  as  to  Marsh  and  Felt  ;  also 
the  proceedings  in  a  case  of  the  application  of  Marsh  and  Felt 
for  leave  to  sell  the  real  estate  of  Wilcox,  commenced  in  1843, 
and  concluded  in  1844,  wherein  an  order  of  sale  was  made  by 
the  circuit  court,  and  under  which  order  Marsh  and  Felt  sold  and 
conveyed  the  real  estate  ;  and  also  the  proceedings  in  several 
cases  in  the  circuit  court,  commenced  by  Marsh  and  Felt  as 
administrators  of  Wilcox,  after  the  22d  of  March,  1842,  and  in 
which  they  recovered  judgments. 

On  the  the  foregoing  and  other  evidence,  the  court  found  the 
issues  for  the  plaintiff,  and  assessed  the  damages  upon  the 
breaches  to  $2,204.60  ;  and  judgment  was  rendered  against  the 
defendants  for  the  penalty  of  the  bond,  to  be  discharged  by  the 
payment  of  the  damages  and  costs. 

First.  Had  the  administrator  de  bonis  non  the  right  to 
assign  breaches  of  the  condition  of  the  bond  ?  It  was  held  by 
this  court,  in  Cowan  v.  Kirkpatrick,  14  Illinois,  1,  and  Newhall 
V.  Turney,  ib.  338,  that  an  administrator  de  bonis  non  could  not 
compel  the  personal  representative  of  a  deceased  administrator 
to  accounts  for  assets  already  administered  upon  ;  but  that  the 
creditors  or  distributees  of  the  estate  could  alone  maintain  such 
an  action.  We  are  entirely  content  with  the  decision  made  in 
those  cases.  In  both  of  them  an  administrator  de  bonis  non  had 
been  appointed  upon  the  death  of  the  first   administrator.     It  is 
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undoubtedly  the  law,  irrespective  of  statutory  regulation,  that 
the  authority  of  an  administrator  de  bonis  non  only  extends  to 
such  property  and  effects  of  the  intestate  as  remain  in  specie, 
and  have  not  been  administered  by  the  former  administrator. 
Bat  this  principle  is  not  applicable  to  the  prcoent  case.  The 
statute  has  prescribed  a  different  rule  for  such  cases.  The  75th 
^,  ch.  109,  R.  S.,  provides  :  "  and  in  all  cases  Avhere  any  such 
executor  or  administrator  shall  have  his  letters  revoked  as  afore- 
said, he  shall,  nevertheless,  be  liable  on  his  bond,  to  such  subse- 
quent administrator  or  administrators,  or  to  any  other  person  or 
persons  aggrieved,  for  any  mismanagement  of  the  estate  thus 
committed  to  his  care  as  aforesaid  ;  and  such  subsequent  admin- 
istrator or  administrators  may  have  and  maintain  actions  of 
trover,  debt,  detinue,  account,  and  on  the  case,  against  such 
former  executor  or  administrator,  for  all  such  goods,  chattels, 
debts,  and  credits  as  shall  have  come  to  the  possession  of  him  or 
her,  and  "which  shall  be  withheld,  or  may  have  been  wasted, 
embezzled,  or  misapplied,  and  no  satisfaction  made  for  the 
same."  This  provision  enlarges  the  powers  of  an  administrato'- 
de  bonis  non,  appointed  to  succeed  an  administrator  whose  let- 
ters have  been  revoked.  It  gives  him  authority  to  call  upon  the 
removed  administrator  to  account  fully  for  his  administration  of 
the  estate.  It  expressly  authorizes  him  to  maintain  all  neces- 
sary actions  for  the  purpose.(a)  But  this  provision  has  no  appli- 
cation to  the  case  of  the  death  of  the  former  administrator. 
It  leaves  such  cases  to  be  governed  by  the  rules  of  the  common 
law.  Without  in  the  least  questioning  the  propriety  of  the 
decisions  to  which  reference  has  been  made,  we  hold  that  where 
the  letters  of  an  administrator  are  revoked,  the  administrator 
de  bonis  non  may  maintain  the  appropriate  actions  against  him, 
and  compel  him  not  only  to  account  for  all  the  property  and 
effects  of  the  intestate  that  has  come  to  his  hands,  but  to 
answer  in  damages  for  any  mal-administration  of  the  estate. 
English,  therefore,  had  the  right  to  assign  breaches  of  the  bond, 
and  enforce  any  liability  of  the  former  administrators,  incurred 
by  their  laches,  fraud,  or  default  in  the  administration  of  the 
estate. 

Second.  Did  Mellon  cease  to  be  administrator  on  the  accept- 
ance of  his  resignation?  The  law  in  force  at  the  time  gave 
him  no  right,  as  a  matter  of  course,  to  resign  his  trust.  With- 
out the  sanction  of  the  probate  court,  his  resignation  would 
have  been  unavailing.  He  would  still  have  been  one  of  the 
administrators,  competent  to  exercise  the  functions  and  subject 
to  the  responsibilities  of  the  office.  But  we  are  inclined  to 
hold  that  the  acceptance  of  his  resignation  by  the  probate  court, 

(a)  Short  v.  Johnson,  25  111.  R.  496  ;  State  v.  People,  25  111.  R.  602. 
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amounted  to  a  revocation  of  the  grant  of  administration  as  to 
liim,  and  from  that  time  cast  upon  Marsh  and  Felt  the  burden 
of  the  administration.  The  court  had  power  to  remove  him 
from  office,  and  the  acceptance  of  his  resignation  may  be  con- 
sidered as  an  exercise  of  that  power.  The  refusal  of  an  admin- 
istrator to  perform  the  duties  of  his  trust,  is  a  sufficient  cause 
for  revoking  his  authority,  and  conferring  it  upon  another  ;  and 
the  removal  of  one  of  several  administrators,  without  appoint- 
ing another  in  his  place,  devolves  upon  the  others  the  entire 
management  of  the  estate.  The  resignation  may  be  regarded 
as  a  declaration  by  Mellen  that  he  would  no  longer  participate 
in  the  administration  of  the  estate,  and  the  acceptance  of  the 
resignation  by  the  court  as  a  revocation  of  his  authority.  In 
the  opinion  of  the  court,  Mellen  ceased  to  be  administrator  on 
the  22d  of  March,  1842. 

Third.  Is  Mellen  liable  for  the  acts  of  Marsh  and  Felt, 
done  after  he  ceased  to  be  administrator?  The  three  were  ap- 
pointed joint  administrators  of  the  estate,  and  gave  a  joint  bond 
for  the  performance  of  their  duties.  They  executed  the  obliga- 
tion as  principals,  aud  other  persons  became  responsible  as  their 
sureties.  It  is  clear  that  Mellen  is  liable  for  the  acts  of  either, 
done  while  they  all  continued  to  be  administrators.  They  had 
a  joint  interest  in  the  property  and  effects  of  the  estate,  and 
were  jointly  bound  to  discharge  the  duties  of  the  trust.  Mellen 
had  as  much  authority  over  the  estate  as  either  of  the  other  ad- 
ministrators, and  was  equally  answerable  for  its  management. 
But  this  common  authority  and  liability  ceased  on  his  removal 
from  office.  His  control  over  the  estate  was  gone,  and  he 
ceased  to  be  responsible  for  its  future  management.  All  the 
powers  and  duties  of  the  administration  then  devolved  upon 
Marsh  and  Felt,  who  alone  became  responsible  for  their  exer- 
cise. Mellen  ought  not  to  be  held  liable  for  their  subsequent 
maladministration  of  the  estate.  This  question  arose  in  the  case 
of  Brazer  v.  Clark,  5  Pickering,  96  ;  and  it  was  decided  that  the 
estate  of  a  joint  executor  was  not  liable  for  the  defaults  of  the 
surviving  executor,  arising  after  the  death  of  the  former.  The 
court  said  :  "By  the  tenor  of  their  bond,  the  executors  are 
bound  only  for  the  joint  executorship  ;  they  may  be  answerable 
for  all  defalcations  which  accrue  during  that  trust,  and  their 
estates  be  liable  for  the  deficiencies,  notwithstanding  they  have 
had  no  participation  in  the  negligence  or  fraud;  but  they  are 
not  bound  in  this  manner  for  acts  or  neglects  which  take  place 
after  their  power  has  ceased.  The  survivor  succeeds  to  the 
whole  authority  and  power,  and  he  alone  and  those  who  are  sure- 
ties for  hmi,  are  responsible."     Again,    "It    has  been  urged, 
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however,  that  Clark's  estate,  if  not  answerable  as  principal  for 
the  default  of  Winship  after  Clark's  death,  is  at  least  liable  on 
the  ground  of  suretyship,  Clark  being  to  be  considered  in  the 
light  of  a  surety ;  but  this  would  be  changing  the  character  of 
his  engagement.  He  was  principal  in  the  bond  and  liable  as 
such,  and  when  discharged  from  that  liabilty,  he  incurred  no 
other."  The  case  of  Towne  v.  Ammidown,  20  Pick.  535, 
asserts  the  same  doctrine. 

The  court  erred  in  sustaining  the  demurrers  to  the  nineteenth 
and  twentieth  pleas.  For  all  defaults  in  the  administration  of 
the  estate,  happening  before  the  22d  of  March,  1842,  Mellen  is 
■jointly  liable  with  Marsh  and  Felt.  But  for  those  arising  sub- 
s  equent  to  that  time,  English  must  look  exclusively  to  Marsh 
and  Felt,  and  the  sureties  on  the^  administration  bond.  Mellen 
is  not  liable  on  account  of  the  real  estate,  for  it  was  converted 
into  assets  after  the  determination  of  his  authority. 

The  judgment  must  be  reversed,  and  the  cause  remanded. 

Judgment  reversed. 


Brutus  Guinard,  appellant,  v.  Barent  Heysinger  et  al., 
appellees. 

APPEAL  FROM  GREENE. 

In  an  action  on  a  judgment,  a  defendent  cannot   interpose  a   defense 

wliich  he  might  have  made  in  the  original  suit. 
If  a  party  suffers  a  judgment   to  pass  against  him  by  a  wrong  name, 

lie  is  estopped  from  availing  himself  of  the  misnomer  in  an  action  on 

that  judgment. 

The  opinion  shows  the  facts  of  the  case.  The  cause  was 
heard  before  Woodson,  Judge,  at  April  term,  1853,  of  the 
Greene  Circuit  Court. 

J.  M.  Palmer,  for  appellant. 

D.  A.  Smith,  for  appellees. 

Treat,  C.  J.  This  was  an  action  of  debt,  brought  by  Gui- 
nard against  Barent  and  Henry  Heysinger.  The  declaration 
was  upon  the  record  of  two  judgments,  obtained  in  the  supreme 
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court  o£  the  State  of  New  York,  by  the  plaintiff  against  the 
defendants.  Barent  He,ysinger  pleaded  in  abatement  of  the 
action,  that  he  was  called  and  known  by  the  name  of  Barney 
Heysinger.  The  plaintiff  filed  two  replications  to  the  plea.  1. 
That  the  defendant  was  the  same  person  against  whom  the  judg- 
ments were  recovered  by  the  name  of  Barent  Heysinger.  2. 
That  the  process  in  the  original  actions  was  personally  served  on 
the  defendant  by  the  name  of  Barent  Heysinger,  and  that  the 
plaintiff  recovered  therein  the  judgments  in  question  against  the 
defendant  by  that  name.  The  court  sustained  a  demurrer  to  the 
replications,  and  quashed  the  writ. 

The  replications,  presented  a  perfect  answer  to  the  plea  in 
abatement.  The  defendant  should  have  taken  advantage  of  the 
misnomer  in  the  original  actions.  He  might  then  have  success- 
fully urged  the  objection.  But  he  is  conclued  from  the  assertion 
of  any  such  defense  in  this  suit.  The  rights  of  the  parties  were 
determined  in  the  former  actions,  and  cannot  be  inquired  into  in 
this  proceeding.  In  an  action  on  a  judgment,  the  defendant  can- 
not interpose  any  defense  which  he  might  have  made  in  the  orig- 
inal suit.  All  such  matters  are  res  ac/judicata.  This  principle 
is  amply  sustained  by  authority.  The  case  of  West  v.  Sutton,  2 
Lord  Raymond,  853,  may  be  referred  to  as  peculiarly  applicable. 
That  was  scire  Jacias  on  a  judgment,  and  the  defendant  pleaded 
in  abatement,  that  the  plaintiff  was  an  alien  enemy.  The  court 
held  the  plea  to  be  bad,because  the  matter  should  have  been  plead- 
ed in  abatement  of  the  original  action.  Numerous  other  cases 
might  be  cited  in  support  of  the  position. 

There  is  another  rule  of  law  equally  applicable  to  this  case. 
If  a  party  execute  an  obligation  by  a  wrong  Christian  name,  he 
should  be  sued  on  the  instrument  in  that  name  ;  and  if  be  plead 
the  misnomer  in  abatement,  the  plaintiff  may  state  the  facts  spe- 
cially in  a  replication,  or  reply  generally  that  the  defendant  is  as 
well  known  by  that  name  as  the  other  ;  and,  in  either  case,  the 
replication  will  be  sustained  by  the  production  of  the  instrument. 
Field  V.  Winlow,  Croke's  Eliz.  897  ;  Hackman  v.  Shotbolt, 
Dyer,  279  ;  Linch  v.  Hooke,  1  Salkeld  PL  17  ;  Gould  v. 
Barnes,  3  Taunt.  504  ;.  Wooster  v.  Lyons,  5  Blackford,  60.  It 
was  therefore,  incumbent  on  the  plaintiff  to  sue  the  defendant  in 
the  name  in  which  the  judgments  were  rendered  against  him. 
The  latter  suffered  the  judgments  to  pass  against  him  by  a 
wrong  name,  and  he  is  estopped  by  the  record  from  availing 
himself  of  the  misnomer  in  an  action  on  the  judgments. (a) 

The  judgment  must  be  reversed,  and  the  cause  remanded. 

Judgment  reversed. 

{a)  Hammond  v.  The  People,  32  111.  R.  473. 
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Jonathan  L.  Bingham,    appellant,   v.    John    A.  Maxcy, 

appellee. 

APPEAL  FROM  MACOUPIN. 

A  sheriff,  wherever  practicable,  should,  before  he  levies  an  execution, 
notify. the  defendant;  and  the  defendant,  upon  such  notice,  if  he 
claims  the  benefit  of  the  statute  which  exempts  the  land  on  which  he 
lives,  and  his  personal  property  from  sale,  should  furnish  the  officer 
with  a  description  of  his  other  property  liable  to  sale  on  execution,  or 
he  will  be  considered  to  have  waived  his  rights  under  the  statute. (») 

This  cause  was  heard  before  Woodson,  Judge,  at  April  term, 
1853,  of  the  Macoupin  Circuit  Court. 

W.  Week,  for  appellant. 

J.  M.  Palmer,  for  appellee. 

Treat,  C.  J.  Maxcy  obtained  a  judgment  against  Bingham, 
and  sued  out  an  execution  thereon.  Bingham"  was  then  the 
owner  of  an  undivided  half  of  two  tracts  of  land,  which  he  had 
inherited  from  his  mother,  but  the  records  of  the  county  did  not 
show  any  title  in  him.  One  tract  adjoined  the  land  on  which  he 
resided,  and  was  within  the  same  inclosure  ;  the  other  tract 
was  unoccupied  woodland.  When  the  sheriff  went  to  levy  the 
execution,  Bingham  told  him  that  he  would  like  to  put  land  on 
the  plaintiff.  The  sheriff  levied  on  personal  property,  for  which 
Bingham  gave  a  delivery,  bond.  Bingham  did  not  offer  land  to 
the  sheriff,  nor  did  he  object  to  the  levy  on  personal  property. 
On  this  state  of  case,  Bingham  moved  the  circuit  court  to  set 
aside  the  levy.  The  motion  was  denied,  and  he  appealed  to  this 
court. 

The  statute  declares,  that  "the  plaintiff  in  execution  may 
elect  on  what  property  he  will  have  the  same  levied,  except 
the  land  on  which  the  defendant  resides,  and  his  personal  proper- 
ty, which  shall  be  last  taken  in  execution."  R.  S.  ch.  57,  §  9. 
By  this  statute,  a  defendant  may  insist  that  his  personal  property 
and  the  land  on  which  he  resides,  shall  not  be  taken  in  execu- 
tion until  the  rest  of  his  property  in  the  county  is  exhausted. 
This  provision  is  made  for  his  benefit,  and  he  may  waive  any 
right  under  it.  It  is  the  duty  of  a  sheriff,  before  he  proceeds  to 
levy  an  execution,  whenever  practicable,  to  notify  the  defendant  ; 

(a)  Thorp  v.  Wheeler,  23  111.  R;  546  ;  Tuttle  v.  Willson,  24  111.  R.  559 ; 
Pitts  V.  Magie,  24  111.  R.  612  ;  People  v.  Palmer,  46  111.  R.  402. 
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and  ic  then  becomes  the  duty  of  the  latter,  if  he  claims  the  ben- 
efit of  this  statute,  to  furnish  the  officer  with  a  description  of 
his  other  property  liable  to  sale  on  execution.  If  he  has  notice, 
and  fails  to  furnish  such  description,  he  must  be  considered  as 
waiving  his  rights  under  the  statute ;  and  the  sheriff  may  pro- 
ceed to  levy  on  any  of  his  property  not  otherwise  exempt  from 
execution.  If  a  sheriff  levies  upon  the  personal  property  or 
homestead  of  the  defendant  without  giving  him  notice  of  the 
execution,  the  latter  may  still  insist  upon  his  right  to  have  the 
judgment  satisfied  out  of  his  other  property.  But  he  must,  in 
such  case,  furnish  the  sheriff  with  a  list  of  that  property  at  the 
earliest  opportunity.  See  the  case  of  Cook  v.  Scott,  1  Gilm. 
333,  where  this  court  put  the  same  construction  upon  a  similar 
statute. 

In  this  case,  the  sheriff  gave  the  requisite  notice  of  the  execu- 
tion, and  the  defendant  failed  to  insist  upon  his  rights  under  the 
statute.  He  permitted  the  sheriff  to  seize  personal  property, 
without  requiring  him  to  satisfy  the  execution  by  the  sale  of  real 
estate.  He  did  not  give  the  sheriff  a  list  of  his  real  estate  or 
even  inform  him  that  he  had  such  estate.  He  must  be  held  to 
have  waived  all  benefit  under  the  statute.  It  was  too  late  to  insist 
upon  this  right  after  the  making  of  the  levy  and  the  execution  of 
the  delivery  bond.  The  court  very  properly  refused  to  set  aside 
the  levy. 

The  judgment  is  affirmed. 

Judgment  affirmed. 


Joel  Solomon,  appellant,  v.  The  People,  appellees. 
APPEAL  FROM  FULTON. 

A  recognizance  taken  before  an   officer  not  having  judicial  power,  is 
without  any  binding  force. 

This   case  was   heard  before  Wilkinson,   Judge,  at   January 
term,  1853,  of  the  Fulton  Circuit  Court. 

Browning  &  Bushnell,  for  appellant. 

W.  C.  GouDY,  State's  Attorney,  for  appellees. 

Treat,  C.  J.     In  August  1851,  Holden  was  examined  before 
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the  president  of  the  town  of  Canton,  on  a  charge  of  larceny, 
and  was  required  to  give  security  in  the  sum  of  ^300  for  his 
appearance  in  the  circuit  court,  or  stand  committed.  He  failed 
to  give  the  security,  and  was  committed  to  jail.  In  October, 
he,  with  Solomon  as  surety,  acknowledge  a  recognizance  before 
the  circuit  judge,  in  the  penalty  of  $300,  conditioned  for 
his  appearance  to  answer  the  charge,  and  was  thereupon  released 
from  custody.  In  November,  an  indictment  for  larceny  was 
found  against  him,  and  the  recognizance  was  declared  forfeited. 
A  scire  facias  was  afterwards  issued  upon  the  recognizance, 
and  a  judgment  was  entered  against  Solomon  for  the  amount 
thereof. 

The  people  were  not  entitled  to  judgment  on  the  recog- 
nizance. According  to  the  decision  of  this  court  in  the  case  of 
The  People  v.  Maynard,  14  111.  419,  the  president  of  the  town 
of  Canton  possessed  no  judicial  power.  He  had  no  authority 
to  investigate  the  charge  against  Holden,  and  require  him  to 
give  security  for  his  appearance  in  the  circuit  court,  or  commit 
him  to  jail  in  default  of  giving  security.  He  had  no  jurisdic- 
tion of  the  case.  Holden  was  therefore  illegally  restrained  of 
his  liberty.(<a!)  It  follows  that  the  recognizance  entered  into,  to 
procure  his  release,  was  without  any  binding  force.  It  was  an 
involuntary  obligation,  taken  without  authority  of  law,  and  can- 
not be  enforced,  It  is  the  duty  of  a  magistrate  committing  a 
person  to  jail  on  a  criminal  charge,  to  indorse  on  the  warrant  in 
what  sum  bail  may  be  given  ;  and  a  judge,  or  two  justices  of 
the  peace,  may  take  such  bail  from  the  accused,  and  discharge 
him  from  imprisonment.  R.  S.  ch.  30,  §  206.  In  such  case, 
there  is  no  inquiry  into  the  truth  of  the  charge,  by  the  judge  or 
justices.  Their  duty  is  simply  to  take  a  recognizance  in  the 
amount  indorsed  on  the  warrant  of  commitment,  and  discharge 
the  prisoner.  They  proceed  on  the  ground  that  the  charge  has 
been  duly  preferred  and  established.  The  circuit  judge  acted 
under  this  provision,  in  taking  the  recognizance  in  question. 
He  made  no  inquiry  respecting  the  truth  of  the  charge,  or  the 
validity  of  the  previous  proceedings.  If  Holden  had  been 
brought  before  him  on  habeas  co7yus,  the  result  of  his  action  in 
the  case  might  have  been  different.  It  might  then  have  been 
his  duty  to  inquire  into  the  facts  of  the  case,  and  either  remand 
the  accused  into  the  custody  of  the  sheriff,  or  take  a  recogni- 
zance for  his  appearance  to  answer  the  charge.  R.  S,  ch.  48, 
§  3. 

The  judgment  must  be  reversed. 

Judgmeiit  reversed. 


{(()  Town  of  Lewiston  v.  Proctor,  23  111.  R.  535. 
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Francis  Whittaker  et  al.,  appellants,  v.  Samuel  Murray  et  al., 

appellees. 

APPEAL  FROM  MORGAN. 


In  an  action  upon  a  record  which  shows  that  an  appearance  was 
entered  for  several  defendants,  one  only  being  served,  the  plaintiffs  are 
entitled  prima  facie  to  a  judgment.  A  recovery  might  be  defeated  by 
showing  a  want  of  authority  on  the  part  of  the  attorneys  who  entered 
an  appearance. 

This  cause  was  heard  before  Woodson,  Judo^e,  at  the  Morgan 
Circuit  Court,  in  November  term,  1853. 


D.  A,  Smith,  for  appellants. 
M.  McCoNNEL,  for  appellees. 

Treat,  C.  J.  This  was  an  action  of  debt  brought  by  Whit- 
taker and  Palmer  against  Murray  and  Saunders.  The  declar- 
ation was  on  the  record  of  a  judgment,  rendered  in  the  court 
of  common  pleas  for  the  county  of  St.  Louis  and  State  of 
Missouri,  in  favor  of  the  plaintiffs  and  against  the  defendants. 
The  defendants  craved  oyer  of  the  record,  and  demurred  to  the 
declaration.  The  court  sustained  the  demurrer,  and  rendered 
judgment  for  the  defendants. 

The  only  question  in  the  case  is,  whether  the  record  as  set  out 
on  oyer  showed  a  valid  judgment  against  the  defendant  Murray. 
The  suit  in  Missouri  was  commenced  by  attachment,  certain  per- 
sons being  summoned  as  garnishees.  There  was  no  service  of 
process  on  the  defendants.  The  court  made  an  order  for  the 
publication  of  notice  to  the  defendants,  but  it  does  not  appear 
that  any  notice  was  ever  given.  The  cause  of  action,  as  set  forth 
in  the  petition  or  declaration,  was  for  money  lent  and  advanced  by 
the  plaintiffs  to  the  defendants  ;  and  for  damages  sustained  by 
the  plaintiffs  by  reason  of  a  breach  of  contract  on  the  part  of  the 
defendants.  An  answer  was  filed  in  the  name  of  Saunders,  de- 
nying all  the  allegations  of  the  petition.  It  was  signed  by 
"Strother  &  Leslie  for  defendants,"  and  sworn  to  by  Saunders. 
This  order  was  then  made :  "On  motion  of  the  defendants,  a  dedi- 
7nus  is  awarded  to  them  to  take  depositions  in  the  State  of  Illinois." 
The  plaintiffs  subsequently  moved  "to  suppress  the  depositions 
taken  for  defendants  ;"  and  the  court,  after  hearing  "  the  parties 

ILL.    R.  VOL.  XV.  20 
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by  their  attorneys,"  sustained  the  motion.  The  record  then  recites 
that  the  parties  came  again  by  their  attorneys  and  submitted  the 
cause  to  a  jury,  who  found  the  issue  for  the  plaintiffs,  and  asses- 
sed their  damages  at  $780.  A  paper  was  then  filed  in  these 
words :  "  Defendants,  by  their  attorneys,  move  for  a  new  trial  for 
the  following  reasons:  1.  The  verdict  is  against  the  evidence. 
2.  It  is  against  the  weight  of  evidence.  3.  It  is  against  law. 
4.  It  is  against  law  and  evidence.  5.  The  damages  are  excessive. 
Strother  and  Leslie,  attorneys  for  defendants."  The  court  refus- 
ed to  grant  a  new  trial,  and  rendered  judgment  against  the  defen- 
dants for  the  amount  of  the  verdict.  The  case  throughout  the 
record  is  entitled  against  both  defendants. 

It  is  manifest  from  the  record,  that  the  attorneys  appeared  for 
both  of  the  defendants.  They  assumed  to  act  for  them  in  every 
stage  of  the  case.  This  appears  as  well  from  the  entries  made  by 
the  clerk,  as  from  the  positive  acts  of  the  attorneys  themselves. 
They  entered  motions  on  behalf  of  the  defendants  generally,  and 
signed  the  papers  of  the  case  in  the  same  manner.  There  is 
nothing  in  the  record  to  indicate  that  they  intended  to  appear  for 
Saunders  only.  The  fact  that  the  answer  was  not  the  joint  act 
of  the  defendants,  was  probably  because  Murray  was  not  present 
to  verify  the  truth  of  its  statements.  Even  it  was  subscribed  by 
Strother  and  Leslie,  as  attorneys  for  the  defendants.  It  was  not 
necessary  for  the  protection  of  Murray,  that  he  should  be  a  party 
to  the  answer.  The  plaintiffs  were  bound  to  establish  a  joint 
cause  of  action  against  the  defendants.  He,  therefore,  had  the 
full  benefit  of  the  denials  of  the  answer,  and  of  all  evidence  intro- 
duced on  the  part  of  the  defense.  If  the  attorneys  had  authority 
to  appear  for  Murray,  the  judgment  is  conclusive  against  him. 
And  the  presumption  clearly  is,  that  they  had  such  authority. (a) 
^imeler  v.  Dawson,  4  Scam.  536  ;  Welsh  v.  Sykes,  3  Gilm.  197. 
He  may,  perhaps,  defeat  a  recovery  on  the  record,  by  showing 
that  they  had  no  authority  to  enter  an  appearance  for  him.  It 
was  intimated  in  Welsh  v.  Sykes,  that  such  a  defense  may  be  in- 
terposed. But  this  want  of  authority,  if  such  be  the  fact,  must 
be  distinctly  alleged  and  proved  by  Murray.  The  court  erred  in 
sustaining  the  demurrer.  Prima  facie  ^  the  plaintiffs  are  entitled 
to  judgment  on  the  record. 

The  judgment  is  reversed,  and  the  cause  is  remanded. 

Judgment  reversed. 

(a)  Thompson  et  al.  v.  Euimert  et  al.,  x>ost  41G  ;  Lawrence  v.  Jarvis,  33 
lU.  R.  310. 
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J.  L.  Bingham  el  al.,  plaintiffs  in  error,  v.  J.  A.  Maxcy,  admin- 
istrator of  Preston,  defendant  in  error. 

ERROR  TO  MACOUPIN. 

The  rule  of  raveat  emptor  is  strictly  applicable  to  sales  by  administrators. 
The  purchaser  must  inquire  into  title  and  quality  before  purchasing. 

This  cause  was  heard  before  Woodson,  Judge,   at  October 
-term,  1850,  of  the  Macoupin  Circuit  Court. 

W.  Week,  Jr.,  for  plaintiffs  in  error. 

J.  M.  Palmer,  for  defendant  in  error. 

Treat,  C.  J.     This  was  an  action  of  assumpsit,   brought  by 
Maxcy,  adminiatrator  of  Preston,  against  Bingham  and  others. 
The  declaration  was  on  a  promissory  note  made  by  the   defend- 
ants to  the  plaintiff"  in   his    character   of    administrator.     The 
defendants  pleaded  non-assumpsit,   and  gave   notice  that  they 
would  prove  on  the  tr-ial  as  a  defense  to  the  action,  "  that  the 
note  sued  on  was   given   to  the  said  plaintiff  as    administrator, 
ior  the  assignment  and  transfer  to  the  said  defendants  of  the 
patent  right  to  make,  use,  vend,  and  sell  in  the  State  of  Mich- 
igan, Eaton's  improved  grain  thresher  and  cleaner  ;  the  right  of 
which  was  patented  to  William  Eaton,  on  the  28th  day  of  July, 
18-13,  and  the  right  of  the  State  of  Michigan  being,  or  pretended 
to    have   been,    assigned   to    the  intestate  Noah  Preston ;  said 
defendants   herewith   file   the   specifications  accompanying  said 
patent  right,  and  make  them  part  of  this  notice,  in   which  are 
set  forth  the  pretended  combinations  and  improvements  in   the 
machinery  aforesaid,  and  which  said  defendants  say  were  neither 
new  nor  useful,  but  that  the  same  parts  of  machinery  had  all 
been   used  for  like  purposes  and  in  different  combinations,  and 
producing  the  same  effect ;  said  defendants  also  give  notice,  that 
they  will  prove  that  said   combinations  which   are    denominated 
in  the  patent  as  new  and  useful,  were  only  new  things  made  out 
of  old   materials,    and   that  the  same  were  frivolous ;  and  also 
that   threshing  and  cleaning  machines  made  in  accordance  with 
the  specifications  and  under  the  directions  of  said   Eaton,  were 
not  adapted  to  the  purposes  contemplated  in  the  patent,  and  were 
greatly  inferior   to    other  machines  then   at   the   time    of    said 
patent  known  and  in  use  ;  the  will  also  prove  in  defense,  that  the 
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whole  of  said  combination  was  in  use  with  like  effect  anterior 
to  the  pretended  combinations  made  by  said  Eaton,  who  is  not 
the  inventor,  discoverer,  or  combiner  of  the  several  parts  alleged 
to  be  new  and  useful ;  and  so  the  defendants  say,  that  the  con- 
sideration of  the  note  has  wholly  failed."  The  court  excluded 
this  notice,  because  it  did  not  constitute  a  sufficient  defense  to  the 
action,  the  cause  was  then  heard  by  the  court,  and  a  judgment 
rendered  in  favor  of  the  plaintiff  for  the  amount  of  the  note. 

The  notice  was  properly  excluded.  It  presented  no  legal  de- 
fense to  the  action.  If  all  of  its  allegations  were  true,  the 
plaintiff  was  still  entitled  to  judgment.  As  a  general  principle 
a  purchaser  at  an  administrator's  sale  acts  at  his  peril.  He  must 
inquire  into  the  title,  and  ascertain  the  quality  of  the  property 
before  he  makes  a  purchase.  The  administrator  only  sells  the 
interest  that  was  vested  in  the  intestate  ;  and  he  makes  no 
warranty  either  for  himself,  or  the  estate  which  he  represents. 
The  rule  of  caveat  emptor  is  strictly  applicable.  (<z)  Ricks  v. 
Dillahunty,  8  Porter,  134  ;  Mellen  v.  Boarman,  13  Smedes  & 
Marshal,  100  ;  Bashex  v.  Whisler,3  Watts,  490  ;  Toxi^.Mensch, 
3  Watts  &  Sergeant,  444 ;  King  v.  Gunnison,  4  Barr,  171. 
Ray  V.  Virgin,  12  111.  216,  is  not  in  conflict  with  this  principle. 
In  that  case,  the  purchaser  of  property  at  an  administrator's 
sale,  was  allowed  to  show  in  defense  of  an  action  on  the  note 
given  for  the  price,  that  the  administrator  made  fraudulent  rep- 
resentations as  to  the  soundness  of  the  property.  But  the 
decision  was  put  solely  on  the  ground  of  fraud,  the  court  dis- 
tinctly recognized  the  general  principle.  It  said,  "in  the  absence 
of  fraud,  the  purchaser  at  such  sales  must  not  only  look  out  for 
the  title,  but  for  the  quality  of  the  article  which  he  purchases," 
In  this  case,  it  is  not  pretended  that  there  was  any  unfairness 
at  the  sale,  or  any  fraud  on  the  part  of  the  administrator.  It 
was  the  fault  of  the  defendants,  if  they  bid  more  for  the 
property  than  it  was  worth.  It  was,  at  most,  an  improvident 
bargain,  against  which  the  law  affords  them  no  relief.  They  must 
abide  the  consequences  of  their  purchase. 

The  judgment  is  affirmed. 

Judgment  affirmed. 

{a)  If  an  administrator  takes  upon  himself  to  warrant  personal  prop- 
erty sold  by  him,  the  maker  of  a  note  given  for  such  property  must  show- 
failure  of  consideration  vmder  the  warranty.  Welch  v.  Gale,  24  111.  R. 
1x8. 
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Isaac  N.  Reeve,  plaintiff  in  error,  v.  Fielding   Mitchell, 
defendant  in  error. 


ERROR  TO  GREENE. 

The  evidence  upon  which  .^  decision  is  founded,  must  appear  of  record, 
in  order  to  have  it  reviewed  in  this  court. 

The  submission  of  a  pending  action  to  arbitration  operates  as  a  discon- 
tinuance of  it. 

This  cause  was  heard  by  Woodson,  Judge,  at  October  Term, 
1852,  of  the  Greene  Circuit  Court. 

M.  McCoNNEL,  for  plaintiff  in  error. 

D,  A.  Smith  and  J-.  M.  Palmer,  for  defendant  in  error. 

Treat,  C.  J.  This  state  of  case  appears  from  the  record. 
In  April,  1852,  Reeve  obtained  a  judgment  against  Mitchell  in  a 
justice's  court,  and  Mitchell  prosecuted  an  appeal.  A  summons 
issued  out  of  the  circuit  court,  but  the  sheriff  made  no  return 
thereon.  An  agreement  is  copied  into  the  record,  bearing  date 
in  September,  1852,  purporting  to  be  executed  by  the  parties, 
which  recites  the  recovery  of  the  judgment  before  the  justice 
and  the  pendency  of  the  cause  in  the  circuit  court  by  appeal,  and 
concludes  as  follows :  "  The  parties  agree  to  arbitrate  the  said 
suit,  by  each  party  choosing  one  good  and  lawful  man  and  having 
them  duly  sworn,  aud  then  decide  the  matter  agreeable  to  justice 
between  said  parties,  according  to  the  testimony  offered  in  the 
■case ;  and  each  party  fully  agrees  to  abide  the  decision  of  the 
arbitrators  and  withdraw  their  said  suit  from  the  circuit  court." 
-A  paper  is  also  copied  into  the  record,  purporting  to  be  the  award 
■of  arbitrators,  which  requires  Mitchell  to  return  a  mare  and  colt 
to  Reeve,  and  each  party  to  pay  one-half  the  costs  of  the  suit. 
Then  follows  an  order  made  by  the  circuit  court,  in  October,  1852, 
in  these  words  :  "Ordered,  that  this  case  be  dismissed  according 
to  agreement  on  file,  eash  party  to- pay  half  the  costs."  This 
•order  of  dismissal  is  assigned  for  error  by  Reeve. 

The  judgment  n^ust  be  affirmed,  unless  it  affirmatively  appears 
that  error  has  intervened  to  the  prejudice  of  the  plaintiff.  We 
cannot  say  that  the  circuit  court  erred  in  dismissing  the  suit.  The 
presumption  is  that  the  decision  was  correct  ;  and  there  is  nothing 
in  the  record  to  rebut  this  presumption.  The  evidence  upon 
which  the  decision  was  founded  does  not  appear  in  the  record.     It 
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may  have  required  the  dismissal  of  the  case.  If  the  evidence  did 
not  warrant  the  ruling  of  the  circuit  judge,  it  should  have  been 
incorporated  into  a  bill  of  exceptions.  This  court  might  then 
review  his  action  in  the  case.  It  may  be  that  the  submission  and 
award  were  in  evidence  before  him.  If  so,  they  clearly  author- 
ized the  order  of  dismissal.  If  these  papers  are  genuine,  the 
parties  had  selected  another  tribunal  to  adjust  their  differenceSy 
and  the  decision  of  that  tribunal  effectually  concluded  them  from 
any  further  litigation  in  this  case.  The  submission  of  a  pending 
action  to  arbitration  operates  as  a  discontinuance  thereof,  even 
though  the  arbitrators  do  not  take  upon  themselves  the  burden  of 
the  Bubmission.(a)  Larkin  v.  Robbins,  2  Wend.  505  ;  Town  v. 
Wilcox,  12  ib.  503.  If  there  was  such  a  submission  by  these 
parties  it  amounted  to  a  withdrawal  of  the  case  from  the  circuit 
court,  and  fully  justified  the  court  in  making  the  order  of  dis- 
missal. The  division  of  the  costs  could  not  prejudice  the  plain- 
tiff. If  he  had  done  an  act  that  prevented  him  from  prosecuting 
the  suit,  he  could  not  complain  that  a  part  of  the  costs  was 
adjudged  against  him.  The  dismissal  of  the  case  did  not  deter- 
mine the  validity  of  the  award.  The  plaintiff'  may  still  show 
that  the  award  is  not  binding,  and,  therefore,  no  bar  to-  another 
suit  on  the  same  cause  of  action. 
The  jadgment  is  affirmed. 

Judgment  affirmed. 

{a)  But  see  K.  S.  1845,  p.  56,  sec.  3.     Thorpe  i-.  Starr,  17  111.  R.  199. 


William  Weer,  Jr.,  appellant  v.  Mary  Hahx,  appellee. 

APPEAL  FROM  MACOUPIN. 

The  constitutional  provisions  requiring  the  publication  of  notice  to  the 
owners  of  real  estate,  where  lands  have  been  sold  for  taxes,  demand 
that  the  notice  shall  be  published  in  the  nearest  newspaper  to  the 
connty  ;  and  this  question  as  to  which  is  the  nearest  newspaper,  must 
be  determined  by  comparing  the  distance  between  the  places  of  pub- 
lication and  the  county  line.(«) 

This    cause   was   heard    before  Woodson,     Judge,    at  Sep- 
tember term,  1853,  of    the  Macoupin  Circuit  Court. 

(a)  Holbrook  v.  Fellows,  38  HI.  R.  440. 
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W.  Weer,  Junior,  /;?'o  se. 
D.  A.  Smith,  for  appellee. 

Treat,  C.  J.  This  was  an  action  of:  ejectment,  brought  hj 
Hahn  against  Weer,  to  recover  the  possession  of  a  tract  of  land 
situated  in  Macoupin  county.  On  the  trial,  the  plaintiff  intro- 
duced the  following  evidence.  A  patent  for  the  land  in  ques- 
tion from  the  United  States  to  Carson.  A  deed  for  the  same 
from  Carson  and  wife  to  Schaffer.  A  deed  for  the  same 
from  Schaffer  and  wife  to  the  plaintiff.  This  deed  was  ac- 
knowledged before  an  alderman  of  the  city  of  Philadelphia,  on 
the  10th  of  October,  18-10.  It  was  accompanied  by  proof  of 
his  official  character.  The  deed  was  again  acknowledsied  before 
an  alderman  of  the  same  city,  on  the  27th  of  June,  1853. 
The  prothonotary  of  the  supreme  court  of  Pennsylvania  certi- 
fied under  the  seal  of  the  court,  in  reference  to  this  acknowl- 
edgment, that  the  deed  was  executed  and  acknowledged  in 
conformity  with  the  laws  of  that  State.  The  defendant  object- 
ed to  the  introduction  of  this  deed. 

The  defendant  proved  that  a  judgment  was  entered  against 
the  land,  at  the  June  term,  1850,  of  the  county  court,  for 
the  taxes  for  the  year  1819  ;  that  the  same  was  purchased  by 
him  at  the  sale  under  the  judgment,  on  the  lOtli  of  June, 
1850  ;  and  conveyed  to  him  by  the  sheriff,  on  the  16th  of 
March,  1853.  The  deed  contained  a  reference  to  an  affidavit 
of  the  defendant,  made  on  the  same  day. 

The  plaintiff  then  offered  the  affidavit  in  evidence.  It  set 
forth  the  purchase  of  the  land  by  the  defendant,  and  proceed- 
ed to  state  ''that  said  land  was  listed  in  the  name  of  Mary 
Hahn  and  that  she  was  and  is  a  non-resident ;  that  affiant 
caused  a  notice  of  said  sale,  and  of  the  time  when  the  redemp- 
tion expired,  to  wit,  the  10th  of  June,  1852,  to  be  published 
in  a  newspaper  called  the  Greene  County  Banner,  no  newspa- 
per being  published  in  this  county,  and  which  was  the  near- 
est newspaper  in  this  State  to  this  county,  to  wit,  being  in 
Carrolton ;  that  no  person,  as  affiant  was  then  informed  and 
believed,  was  in  possession  of  said  premises  three  months  before 
said  10th  of  June,  1852  ;  in  said  notice,  published  as  afore- 
said, it  was  stated  that  said  land  was  purchased  hj  him,  on 
the  10th  day  of  June,  1850  ;  that  the  same  was  described  as 
the  east  half  of  section  No.  31,  T.  11  N.,  R.  7  W.  and  the 
time  of  redemption  would  expire  June  10,  1852 ;  that  said 
notice  was  published  three  times  successively,  the  last  insertion 
being  three  months  before  said  time  of  redemption  expired, 
to  wit,  on  the  27th  of  December,  1851." 


300  SPRINGFIELD. 


Weer  v.  Halin. 


The  plaintiff  then  proved  that  during  the  entire  month  o£ 
December,  1851,  newspapers  were  regularly  published  in  each  of 
the  towns  of  Hillsboro,  Jerseyville,  Edwardsvilie,  and  Alton;  and 
that  each  of  those  towns  was  nearer  to  the  line  of  Macoupin 
county,  than  the  town  of  Carrolcon  in  which  the  Greene  County 
Banner  was  published,  the  differeace  in  favor  of  Alton  being 
nearly  seven  miles. 

On  this  evidence,  the  court  rendered  judgment  for  the  plain- 
tiff ;  and  the  defendant  prosecuted  an  appeal. 

1.  It  will  not  be  necessary  to  pass  upon  the  validity  of  the 
first  acknowledgment  of  the  deed  from  Schaffer  and  wife  to  the 
plaintiff.  There  is  no  good  objection  to  the  second  acknowl- 
edgment. The  statute  declares  that  deeds  may  be  "executed 
and  acknowledged  or  proved  without  this  State  and  within  the 
United  States  or  their  territories,  or  the  District  of  Columbia,  in 
conformity  Avith  the  laws  of  such  State,  territory,  or  district  : 
Provided,  that  any  clerk  of  a  court  of  record  within  such  State, 
territory,  or  district,  shall,  under  his  hand  and  the  seal  of  such 
court,  certify  that  such  deed  or  instrument  is  executed  and 
acknowledged  or  proved  in  conformity  with  the  laws  of  such 
State,  territory,  or  district."  R.  S.  ch.  24,  §  16.  This  provision 
was  literally  complied  with  in  reference  to  the  second  acknowl- 
edgment of  the  deed.  The  officer  taking  the  acknowledgment 
made  a  full  certificate  of  the  facts  on  the  deed  ;  and  the  clerk  of 
the  highest  court  in  Pennsylvania  then  certified  under  his  official 
seal,  that  the  deed  was  executed  and  acknowledged  in  conformity 
to  the  laws  of  that  State. 

2.  Objection  is  made  to  the  tax  title,  because  the  notice  to 
the  owner  was  not  published  in  the  nearest  newspaper  to  the 
county.  The  constitution  declares  that  "Hereafter  no  purchaser 
of  any  land  or  town  lot,  at  any  sale  of  land  or  town  lots  for 
taxes  due  either  to  this  State  or  any  county,  or  incorporated 
town  or  city  within  the  same,  or  at  any  sale  for  taxes  or  levies 
authorized  by  the  laws  of  this  State,  shall  be  entitled  to  a  deed 
for  the  lands  or  town  lots  so  purchased  until  he  or  she  shall 
have  complied  with  the  following  conditions,  to  wit  :  Such  pur- 
chasers shall  serve,  or  cause  to  be  served,  a  written  notice  of 
such  purchase  on  every  person  in  possession  of  such  land  or 
town  lot,  three  months  before  the  expiration  of  the  time  of 
redemption  on  such  sale  ;  in  which  notice  he  shall  state  when  he 
purchased  the  land  or  town  lot,  the  description  of  the  land  or 
town  lot  he  has  purchased,  and  when  the  time  of  redemption 
will  expire.  In  like  manner  he  shall  serve  on  the  person  or  per- 
sons in  whose  name  or  names  such  land  or  lot  is  taxed,  a  simi- 
lar written  notice,  if   such  person  or  persons   shall  reside  in  the 
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county  where  such  land  or  lot  shall  be  situated  ;  and  in  the 
event  that  the  person  or  persons  in  whose  name  or  names  the 
land  or  lot  is  taxed  do  not  reside  in  the  county,  such  purchaser 
shall  publish  such  notice  in  some  newspaper  printed  in  such 
county  ;  and  i£  no  newspaper  is  printed  in  the  county,  then  in 
the  nearest  newspaper  that  is  published  in  this  State  to  the 
county  in  which  such  land  or  lot  is  situated  ;  which  notice  shall 
be  inserted  three  times,  the  last  time  not  less  than  three  months 
before  the  time  of  redemption  shall  expire.  Every  such  pur- 
chaser, by  himself  or  agent,  shall,  before  he  shall  be  entitled  to 
a  deed,  make  an  affidavit  of  his  having  complied  with  the  con- 
ditions of  this  section,  stating  particularly  the  facts  relied  on  as 
such  compliance  ;  which  affidavit  shall  be  delivered  to  the  per- 
son authorized  by  law  to  execute  such  tax  deed,  and  which 
shall  by  him  be  filed  with  the  officer  having  custody  of  the 
records  o£  lands  and  lots  sold  for  taxes  and  entries  of  redemp- 
tion in  the  county  where  such  land  or  lot  shall  lie,  to  be  by  such 
officer  entered  on  the  records  of  his  office,  and  carefully  pre- 
served among  the  files  of  his  office  ;  and  which  record  or  affi- 
davit shall  be  /*r^;/^a  facie  evidence  that  such  notice  has  been 
given." 

These  constitutional  provisions  are  clearly  designed  for  the 
benefit  of  the  owner  of  real  estate.  The  principle  is,  that  he 
shall  not  be  divested  of  his  title  by  a  sale  for  taxes,  unless  he 
has,  when  practicable,  personal  notice  of  the  sale,  and  of  the 
time  when  his  right  to  redeem  will  expire.  To  secure  this 
object,  the  purchaser  is  required  to  serve  a  written  notice  of 
those  facts  on  every  person  in  possession  of  the  land,  and  on 
the  party  in  whose  name  it  was  listed  for  taxation,  at  least 
three  months  before  the  time  of  redemption  will  expire.  If  the 
latter  is  not  a  resident  of  the  county,  a  similar  notice  must  be 
published  in  a  newspaper  oi:  the  county ;  and  if  there  is  no 
newspaper  within  the  county,  the  notice  must  be  published  in 
the  nearest  newspaper  to  the  county.  These  requirements  being 
intended  for  the  protection  of  the  owner,  must  be  strictly  com- 
plied with  in  order  to  divest  him  of  title.  They  are  imperative, 
and  cannot  be  disregarded.  The  purchaser  is  not  entitled  to  a 
deed  until  these  precedent  conditions  are  strictly  performed ; 
and  if  he  succeeds  in  obtaining  a  deed  without  such  perform- 
ance, the  title  of  the  owner  will  not  thereby  be  defeated.  In 
this  case,  the  plaintiff"  in  whose  name  the  land  was  assessed,  did 
not  reside  in  the  county,  and  no  newspaper  was  published 
therein.  It  was  therefore  incumbent  on  the  defendant  to  give 
notice  in  the  "  nearest  newspaper  published  in  this  State  to  the 
county."     The  question   is,  has   he  complied  with  this  requisi- 
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tion  ?  It  is  clear  that  the  answer  must  be  in  the  negative.  The 
notice  is  to  be  published  in  the  nearest  newspaper  to  the  county. 
That  is  a  matter-of-fact,  which  is  easily  ascertained.  A  news- 
paper of  an  adjoining  county  may  not  be  the  nearest  newspaper 
to  the  county  in  which  the  land  is  situated.  And  the  news- 
papers of  the  adjoining  counties  may  not  be  equally  near  to  the 
county  where  the  land  lies.  The  question  which  is  the  nearest 
newspaper  to  the  county,  must  necessarily  be  determined  by 
comparing  the  distances  between  the  places  of  publication  and 
the  county  line.  That  is  the  only  way  of  ascertaining  the  paper 
in  which  to  give  the  notice.  In  this  case,  there  were  four  news- 
papers published  nearer  to  the  county  than  the  one  in  which 
the  notice  was  inserted.  The  notice  should  have  appeared  in 
the  Alton  paper,  its  office  of  publication  being  several  miles 
nearer  to  the  county  than  that  of  the  Carrolton  papers.  The 
fact  that  the  latter  paper  had  a  respectable  circulation  in  the 
county,  has  nothing  to  do  with  the  question.  The  owner  has 
the  right  to  insist  upon  a  strict  execution  of  this  requirement  of 
the  constitution.  He  is  not  to  be  deprived  of  his  estate,  except 
in  the  mode  prescribed.  The  affidavit  of  the  defendant  was  only 
prima  facie  evidence  that  the  notice  was  published  in  the  nearest 
newspaper.  It  was  competent  for  the  plaintiff  to  prove  that  the 
fact  was  otherwise.  And  when  that  was  done,  the  sheriff's  deed 
necessarily  fell  for  the  want  of  foundation  upon  which  to 
stand. 

The  judgment  is  affirmed. 

Judgment  affirmed. 


Claborn  Ham,  appellant,  v.  The  People,  appellees. 
i.PPEi.L  FROM  PIKE. 

Appeals  from  penalties  for  assault  and  battery,  should  be  entered  before 
the  clerk  of  the  circuit  court.  The  act  of  the  9th  February,  1853,  did 
not  change  existing  acts,  as  to  the  mode  of  taking  an  appeal ;  but  ex- 
tended the  right  to  appeal,  to  cases  not  previously  provided  for,  and 
authorized  the  amendment  of  appeal  bonds.(«) 

This  case  was  heard  before  P.  H.  Walker,  Judge,  at  Sep- 
tember term,  1853,  of  the  Pike  circuit  court. 

(or)  L.  of  1853,  p.  125. 
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C.  L.  HiGBEE,  for  appellant. 

J.  S.  Bailey,  State's  Attorney,  for  the  people. 

Treat,  C.  J.  In  July,  1853,  a  justice  of  the  peace  imposed 
a  fine  upon  Ham  for  assault  and  battery.  Within  five  days, 
Ham  and  a  surety  executed  an  appeal  bond,  which  was 
approved  by  the  justice.  It  was  conditioned  for  the  due  prosecu- 
tion of  the  appeal,  and  for  the  payment  of  whatever  judgment 
might  be  rendered  on  the  trial  or  dismissal  of  the  appeal.  In 
the  circuit  court,  the  State's  attorney  entered  a  motion  to  dis- 
miss the  appeal,  and  Ham  made  a  croes-motion  to  amend  the 
bond.  The  court  refused  the  motion  to  amend,  and  sustained 
the  motion  to  dismiss.     That  decision  is  assigned  for  error. 

The  Revised  Statutes  give  a  party  convicted  of  an  assault  and 
battery  an  appeal  to  the  cii'cuit  court,  on  his  entering  into 
bond  before  the  clerk  within  five  days  from  the  rendition  of  the 
judgment,  conditioned  for  the  payment  of  whatever  judgment 
the  court  may  render  in  the  case.  R.  S.  ch.  59,  §  99.  Under 
this  provision,  it  was  decided  in  Stephens  v.  The  People,  13 
111.  131,  that  a  bond  with  a  condition  like  the  one  executed  in 
this  case,  was  not  a  compliance  with  the  statute,  and  could  not 
be  amended.  See  also  Swafi"ard  v.  The  People,  1  Scam.  289, 
and  Walsh  v.  The  People,  12  111.  77.  It  was  held  in  the  cases 
of  Edwards  v.  Vaudemark,  13  111.  633,  and  Ward  v.  The  People, 
ib.  635,  that  where  jurisdiction  over  fines  and  penalties  is  con- 
ferred on  justices  of  the  peace,  appeals  will  not  lie  from  their 
decisions  unless  expressly  given  by  statute.  The  act  of  the  9th 
of  February,  1853,  provides  :  "  That  in  all  cases  where  jurisdic- 
tion has  been  heretofore,  or  shall  be  hereafter  given  to  any 
justice  of  the  peace,  mayor  of  a  city,  or  other  officer  in  this 
State,  over  any  fine  or  penalty  imposed  for  the  violation  of  any 
law  of  this  State,  appeals  shall  be  allowed,  and  may  be  taken 
to  the  circuit  court  of  the  county  in  the  same  manner  that 
appeals  by  law  are  authorized  to  be  taken,  and  prosecuted  from 
judgments  of  justices  of  the  peace  in  other  cases.  That  in  all 
cases  of  appeals  from  justices  of  the  peace,  mayors  of  cities,  or 
other  officers,  no  appeal  shall  be  dismissed  for  any  informality 
in  the  appeal  bond.  But  it  shall  be  the  duty  of  the  court  before 
whom  the  appeal  may  be  pending,  to  allow  the  party  to  amend 
the  same,  so  that  a  trial  may  be  had  on  the  merits  of  the  case." 
The  object  of  this  act  was  to  authorive  appeals  to  be  taken  in 
cases  not  provided  for  by  previous  laws,  and  to  allow  appeal 
bonds  to  be  amended  in  cases  where  that  right  did  not  already 
exist ;  and  thus  obviate  the  eftect  of    the   decisions   referred  to. 
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This  was  tlie  full  scope  of  its  provisions.  It  was  not  tlie  design 
to  repeal  existing  statutes,  but  only  to  supply  defects  in  them. 
The  former  part  of  the  act  has  no  application  to  this  case,  for 
the  law  already  gave  an  appeal.  Ham  had  only  to  go  before 
the  clerk  and  execute  a  bond,  in  order  to  secure  the  full  benefit 
of  an  appeal.  But  he  did  not  avail  himself  of  this  right.  The 
attempt  to  take  an  appeal  before  the  justice,  was  a  mere  nullity. 
That  officer  had  no  jurisdiction  of  the  matter.  Nor  has  the  lat- 
ter part  of  the  act  any  application  to  the  case.  It  relates  to 
cases  in  which  appeal  bonds  are  informal  or  defective,  and  not 
to  cases  where  appeals  are  not  taken  within  the  time,  or  before 
the  officers  specified  in  the  statute.  Here,  no  appeal  was  taken, 
and  there  was  no  bond  to  be  amended.  If  the  obligation  in 
question  had  been  approved  by  the  clerk  within  five  days  from 
the  entering  of  the  judgment,  this  provision  of  the  act  would 
be  applicable,  and  the  defect  could  be  cured  by  amendment. 
To  permit  the  amendment  to  be  made,  would  be  equivalent  to 
allowing  an  appeal  to  be  taken  after  the  expiration  of  the  time 
limited  by  law. 

The  judgment  is  affirmed. 

Judgment  affirmed. 


The  People  of  the  State  of  Illinois,    appellants,  v.  Alden 
Rhodes,  appellee. 

APPEAL  FROM  THE  GREENE  COUNTY  COURT. 

A.  sells  a  tract  of  land  to  B.  tor  a  specific  sum,  and  gives  a  bond  for  a 
deed,  and  receives  but  a  portion  of  the  purcliase-money  in  hand,  and 
takes  notes  for  the  payment  of  the  residue  in  annual  installments  ;  B. 
went  into  possession  of  the  land,  and  listed  it  for  taxation  ;  A.  was  also 
assessed  for  the  amount  due  upon  the  notes  given  by  B.  Held,  that 
this  was  not  subjecting  the  same  property  to  double  taxation,  and  that 
A.  must  pay  the  assessment. 

The  facts  of  this  case  appear  in  the  opinion  of  the  court. 

D.  B.  Campbell,  State's  attorney,  for  the  people. 

Treat,  C.  J.  Rhodes  sold  a  tract  of  land  to  Walker  for 
$1,400,  and  gave  him  a  bond  for  a  deed.  Walker  paid  $200 
of  the   purchase-money,  and  gave  notes  for  the  payment  of  the 


DECEMBER  TERM,  1853.  305 

The  People  v.  Rhodes. 

residue  in  annual  installments  of  $100.  He  went  into  possession 
of  the  land,  and  listed  it  for  taxation  in  his  own  name  for  the 
year  1853.  Rhodes  was  assessed  for  the  same  year  $1,000  on 
account  of  the  notes.  He  moved  the  county  court  to  set  aside 
this  assessment.  The  court  sustained  the  application,  because 
the  notes  were  not  taxable.  The  county  clerk  transmitted  a 
statement  of  the  facts  to  the  auditor,  and  he  notified  the  clerk 
that  he  should  move  this  court  to  reverse  the  order  of  the  county 
court.  The  clerk  gave  Rhodes  due  notice  of  this  application  of 
the  auditor. 

The  case  is  brought  before  this  court  under  the  o4th  section 
of  the  "Act  for  the  assessment  of  property,"  approved  on  the 
12th  of  February,  1853.  It  authorizes  a  person  assessed  on  ac- 
count of  property  which  he  believes  is  not  subject  to  taxation,  to 
apply  to  the  county  court,  at  its  September  term,  to  set  aside  the 
assessment.  If  the  court  sustains  the  application,  the 
decision  is  not  to  be  final  unless  approved  by  the  auditor,  to 
whom  the  county  clerk  certifies  a  full  statement  of  the  case.  If 
the  auditor  approves  the  decision,  the  clerk  corrects  the 
assessment  accordingly.  If  he  does  not  approve  the  decision,  he 
notifies  the  clerk  of  his  objections  thereto,  and  that  he  will 
move  the  supreme  court,  at  its  next  term,  to  reverse  the  decision  ; 
and  the  clerk  thereupon  informs  the  party  interested,  of  the 
application  to  the  supreme  court.  The  auditor  files  a  certified 
statement  of  the  facts,  upon  which  the  supreme  court  decides  the 
case. 

A  reference  to  some  other  provisions  of  the  same  act  will  be 
necessary,  in  order  to  determine  whether  the  property  in  question 
was  liable  to  taxation.  The  1st  section  provides  "that  all  prop- 
erty, whether  real  or  personal,  in  this  State,  all  moneys,  credits, 
investments  in  bonds,  stocks,  joint-stock  companies,  or  other- 
wise of  persons  residing  in  this  State,  or  used  or  controlled 
by  persons  residing  in  this  State,  shall  be  subject  to  tax- 
ation." The  2d  section  declares  that  "the  term  'credits,' 
Avherever  used  in  this  act,  shall  be  held  to  mean  and  include 
every  claim  or  demand  for  money,  labor,  or  other  valuable 
thing,  due  or  to  become  due."  The  3d  section  exempts  from 
taxation  the  property  of  the  State  and  counties,  and  property 
deemed  necessary  for  school,  religious,  and  charitable  purposes. 
The  same  section  provides,  that  "  no  person  shall  be  required  to 
list  a  greater  portion  of  any  credits,  than  he  believes  will  be 
received  or  can  be  collected." 

It  is  manifest  fi'om  these  and  various  other  provisions  of  the 
same  law,  that  the  legislature  designed  to  tax  every  species  of 
property  belonging  to  individuals  and  private  corporations.     This 
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is  the  positive  requirement  of  the  constitution.  It  directs  the 
legislature  to  "provide  for  levying  a  tax  by  valuation,  so  that 
every  person  and  corporation  shall  pay  a  tax  in  proportion  to  the 
value  of  his  or  her  property."  The  principle  is,  that  all  prop- 
erty shall  contribute  to  the  support  of  government.  A  man's 
wealth  may  consist  of  credits  exclusively.  He  is  as  much  pro- 
tected in  the  enjoyment  of  that  kind  of  property,  as  one  "whose 
property  is  entirely  in  lands  or  chattels.  As  he  participates  in 
the  public  benefits,  he  is  bound  to  share  in  the  public  burdens. 
We  entertain  no  doubt  that  Rhodes  was  properly  assessed,  to  the 
extent  of  the  present  value  of  his  demands  against  Walker.  The 
notes  "were  credits,  -within  the  express  definition  of  that  term  by 
the  legislatui-e.  They  "were  "  demands  for  money  to  become 
due."  They  formed  as  much  a  part  of  the  payee's  estate  as  the 
house  in  "which  he  resided.  He  had  converted  land  into  this  kind 
of  property.  It  is  true,  the  land  had  not  been  conveyed,  but  he 
held  the  naked  legal  title  merely  to  secure  the  payment  of  the 
purchase-money.  This  indebtedness  "was  as  much  the  subject- 
matter  of  taxation,  as  the  same  amount  of  money  loaned  oa 
bond  and  mortcrage,  or  invested  in  stocks  or  other  secm-ities. 
There  is  no  force  in  the  objection,  that  the  same  property  "was 
t"wice  subjected  to  taxation.  The  land  "was  the  property  of 
Walker,  and  "was  by  him  listed  for  taxation  ;  the  notes  "were  the 
property  of  Rhodes,  and  "were  assessed  to  him.  A  person  having 
property  in  possession  is  assessed  for  its  full  value,  although  he 
may  at  the  time  be  indebted  for  it.  A  man  pays  as  much  tax  on 
a  farm  that  is  under  mortgage,  as  does  his  neighbor  on  a  farm 
equally  valuable  and  free  from  incumbrance.  The  tax  is  levied 
on  the  land,  irrespective  of  the  indebtedness  of  the  0"wner.  So 
a  tax  is  levied  on  the  credits  of  a  party,  "without  reference  to  the 
transaction  out  of  which  the  indebtedness  arose. 
The  order  of  the  county  court  is  reversed. 

Judg7ne7it  reversed. 
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George  T.  Brown,  plaintiff  in   error,  v.  William  R.  Parker, 
defendant  in  error. 


ERROR  TO  MADISON. 

In  this  State,  if  a  plaintiff  dies  after  judgment  rendered,  bis  personal 
representative,  on  recording  in  court  the  letters  of  administration, 
may  sue  out  an  execution  in  his  own  name. 

If  a  defendant  dies  after  judgment,  the  plaintiff  may  sue  out  an  exe- 
cution against  his  lands  and  tenements,  on  giving  his  personal  repre- 
sentative three  months'  notice  of  the  existence  of  the  judgment.  These 
are  concurrent  remedies  with  the  common  law  proceeding  by  scire 
facias. 

All  process  must  bear  teste  of  the  day  on  which  it  is  issued,  and  an 
execution  does  not  relate  back  to  the  entry  of  judgment. 

"Where  either  party  to  a  judgment  dies  before  execution  issues,  the 
judgment  must  be  revived  by  scire  facias,  or  execution  must  be  sued 
out  in  the  mode  prescribed  by  the  statute. 

Where  an  execution  was  sued  out  in  the  name  of  a  deceased  plain- 
tiff long  after  the  death  of  a  judgment  creditor,  without  reviving  the 
judgment  in  favor  of  his  personal  representative,  or  recording  his 
letters  of  administration,  the  execution  and  all  the  proceedings  under 
it  will  be  absolutely  void. 

Tins  cause  was  tried  at  March  term,  1852,  of  the  Madison  Cir- 
cuit Court,  Underwood,  Judge,  presiding.  The  opinion  of  the 
court  embodies  a  statement  of  the  case. 

R.  S.  Blackwell  and  S.  T.  Sawyer,  for  plaintiff  in  error. 

H.  W.  Billings  and  Levi  Da\i:s,  for  defendant  in  error. 

Treat,  C.  J.  This  was  an  action  of  ejectment,  brought  by 
Brown  against  Parker,  to  recover  an  undivided  half  of  lots  twelve 
and  thirteen,  in  block  ninety-two,  in  the  city  of  Alton,  Madison 
county. 

It  appeared  on  the  trial  that  both  parties  claimed  title  to  the 
premises  through  William  Manning  ;  that  Manning  conveyed  an 
undivided  third  part  of  lot  thirteen  to  Cowles  and  Kram  on  the 
10th  of  June,  1837,  and  that  the  deed  was  recorded  on  the  26th 
of  June,  L838  ;  that  the  plaintiff  derived  title  to  an  undivided 
sixth  part  of  lot  thirteen  through  Cowles,  by  a  deed  dated  the 
26th  of  November,  1849,  and  recorded  the  9th  of  January,  1850  ; 
that  the  plaintiff  also  derived  title  to  an  undivided  eight- thirtieths 
of  lots  twelve  and  thirteen,  by  a  conveyance  from  jManning  to 
Taft,  dated  the  23d  of  May,  1838,  and  recorded  the  26th  of  the 
same  month,  and  by  a  deed  from  Taft  to  the  plaintiff,  dated  the 
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29tli  of  November,  1849,  and  recorded  the  9th  of  January,  1850  ; 
and  that  the  defendant  was  in  possession  of  the  premises  when 
the  suit  was  commenced. 

The  defendant  introduced  a  judgment  rendered  in  the  Madi- 
son circuit  court  on  the  12th  of  February,  1838,  in  favor  of 
Jenkins  and  Merrit,  and  against  Manning  and  others  ;  and  also 
an  alias  execution  issued  thereon,  on  the  20th  of  May,  1844, 
under  which  the  premises  were  sold  to  Bailey  for  $150,  on  the 
29th  of  July,  1844.  He  also  introduced  a  judgment  rendered 
in  the  Alton  municipal  court  on  the  22d  of  January,  1839,  in 
favor  of  Pierce  and  against  Manning  and  others  ;  and  also  an 
alias  execution  issued  thereon  on  the  29th  of  July,  1845,  under 
Avhich  the  premises  were  redeemed  from  the  prior  sale,  on  the 
7th  of  August,  1845,  by  Paine,  claiming  to  be  the  owner  of  the 
judgment,  and  under  which  the  premises  were  sold  to  Paine  for 
the  amount  of  the  redemption  money,  on  the  27th  of  August, 
1845,  and  conveyed  to  him  by  the  sheriff  on  the  25th  of  April, 
1851.  Bailey  acted  as  the  attorney  of  Paine,  and  received  the 
redemption  money. 

The  plaintiff  then  proved  that  Pierce  died  on  the  10th  oT  June, 
1840,  and  that  no  assignment  of  the  judgment  was  ever  filed  in 
the  case  ;  and  he  thereupon  moved  to  exclude  from  the  jury  the 
execution  and  the  proceedings  thereon,  which  motion  the  court 
denied. 

The  jury  found  the  issue  for  the  defendant,  and  the  court 
entered  judgment  on  the  verdict. 

By  the  common  law  all  proceedino-s  in  a  suit  at  law  were 
arrested  by  the  death  of  one  of  the  parties.  If  either  of  them 
died  before  judgment,  no  judgment  could  be  entered,  but  the 
suit  abated ;  if  he  died  after  judgment,  no  execution  could  be 
issued,  but  the  judgment  had  to  be  revived  by  scire  facias.  The 
courts  resorted  to  the  doctrine  of  relation  to  obviate  the  incon- 
venience of  this  rule.  They  held  that  a  judgment  should  be 
considered  as  entered  on  the  first  day  of  the  term.  Where  a 
party  died  after  verdict  and  before  judgment,  the  judgment  was 
entered  nunc  pro  tunc,  and  related  back  to  the  commencement 
of  the  term.  An  execution  could  be  issued  bearing  tesle,  as  of 
the  term  in  which  the  judgment  was  rendered ;  and  when  so 
tested,  though  actually  sued  out  after  the  death  of  a  party,  it 
was  held  to  relate  back,  to  the  entry  of  judgment.  And  where 
a  levy  was  made  during  the  life  of  a  party  his  death  did  not 
prevent  the  sheriff  from  completing  the  execution  of  the  process. 
Heapy  v.  Parris,  6  Durnford  &  East,  366  ;  Brayner  v.  Lang- 
mead,  7  lb.  19  ;  Odes  v.  Woodward,  2  Lord  Raymond,  766 
and  849  ;  Clerk  v.  Withers,  ib.  1072  ;  Copley  v.  Day,  4  Taunt. 
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702  ;  Calvert  v.  Toiulin,  5  Bing.  1  ;  Watson  v.  Maskcll,  4  Moore 
&  Scott,  461  ;  2  Tidd's  Practice,  1000. 

This  inconvenience  occasioned  tlic  passage  of  statutes  relating 
to  the  abatement  of  suits,  which  provided  that  a  suit  should  not 
abate  by  the  death  of  either  party,  where  the  cause  of  action  sur- 
vived to  or  against  his  legal  or  personal  representative,  but  that 
the  proper  representative  might  be  made  a  party,  and  the  suit  bo 
prosecuted  to  final  judgment.  These  statutes  only  embraced  cases 
in  which  one  of  the  parties  died  before  judgment.  They  left  the 
common  law  in  force  as  to  cases  where  a  party  died  after  judg- 
ment. Our  statute  has  changed  the  common  law  in  this  last  re- 
spect. If  a  plaintiff  dies  after  judgment,  his  personal  representa- 
tive, on  recording  in  court  the  letters  of  administration,  may 
sue  out  an  execution  in  his  o^vn  name.  If  a  defendant  dies  after 
judgment,  the  plaintiff  may  sue  out  an  execution  against  his  lands 
and  tenements,  on  giving  his  personal  representative  three  months' 
notice  of  the  existence  of  the  judgment.  These  are  concurrent 
remedies  with  the  common  law  proceeding  by  scire  Jacias.  Ac- 
cording to  our  statute,  all  process  must  bear  teste  of  the  day  on 
which  it  is  issued.  An  execution,  therefore,  cannot  be  held  ta 
relate  back  to  the  entry  of  judgment.  It  follows,  where  either 
party  dies  before  execution  issues,  that  the  judgment  must  be 
revived  by  scire  facias^  or  an  execution  must  be  sued  out  in  the 
mode  prescribed  by  statute. 

In  this  case,  the  execution  was  sued  out  several  years  after  the 
death  of  the  judgment  creditor,  without  first  reviving  the  judg- 
ment in  favor  of  the  personal  representative,  or  recording  in  court 
his  letters  of  administration.  It  was  also  issued  in  the  name  of 
the  deceased  plaintiff,  and  not  in  the  name  of  his  personal  repre- 
sentative. All  this  was  clearly  irregular  and  unauthorized.  Was 
the  execution,  thus  issued,  void  or  voidable?  If  void,  the  pro- 
ceedings upon  it  were  mere  nullities,  and  the  purchaser  acquired 
no  title ;  1  voidable  only,  those  proceedings  cannot  be  attacked 
collaterally,  but  they  stand  good  until  set  aside  or  reversed  on 
motion  or  writ  of  error.  On  common  law  principles,  it  is  clear 
that  the  execution  and  all  the  proceedings  thereon  are  absolutely 
void.  The  death  of  Pierce  arrested  all  proceedings  in  the  case. 
There  was  no  longer  a  party  in  esse,  competent  to  sue  out  execu- 
tion on  the  judgment,  or  receive  payment  and  enter  satisfaction 
thereof.  The  legal  interest  in  the  judgment  passed  to  the  personal 
representative  of  Pierce,  in  whose  name  alone  payment  could  be 
enforced.  It  was  necessary  that  he  should  become  a  party  to  the 
record,  before  any  steps  could  be  taken  to  secure  the  collection 
of  the  judgment.  The  law  prescribed  two  modes  in  which  that 
might  be  done,  and  it  was  essential  that  one  of  them  should  be 
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pursued.  There  is,  indeed,  some  difference  of  opinion  in  tlie 
United  States  upon  tliis  question.  Tlie  courts  in  New  Hampshire, 
Pennsylvania,  and  Mississippi  decide  that  an  execution,  issued 
after  the  death  of  a  defendant,  without  the  judgment  being  reviv- 
ed against  his  proper  representative,  is  voidable  only,  and  cannot 
be  impeached  collaterally.  Butler  v.  Haynes,  3  New  Hamp.  21  ; 
Speer  v.  Sample,  4  Watts,  367  ;  Doe  v.  Hamilton,  23  Miss.  496. 
Bat  the  weight  of  authority  is  decidedly  the  other  way.  It  is  held 
in  the  following  cases, — and  more  to  the  same  effect  might  be 
cited, —  that  the  proceedings  upon  an  execution,  sued  out  after 
the  death  of  one  of  the  parties,  without  first  reviving  the  judg- 
ment for  or  against  the  proper  representative,  are  absolutely  void, 
whether  their  validity  be  drawn  in  question  directly  or  collaterally. 
Erwin's  Lessee  v.  Diindas,  4  How.  S.  C.  58  ;  Hildreth  v.  Thomp- 
son, 16  Mass.  191 ;  Stymets  v.  Brooks,  10  Wend.  207  ;  Lessee 
of  Massie's  Heirs  v.  Long,  2  Ham.  287  ;  The  State  v.  Pool,  6 
Ired.  288  ;  Howard  v.  Rawson,  2  Leigh,  733  ;  Gwin  v.  Latimer, 
4  Yerg.  22  ;  Abercrombie  v.  Hall,  6  Ala.  657  ;  Webber  v.  Ken- 
ney,  1  A.  K.  Marshall,  345  ;  The  State  v.  Michaels,  8  Blackf. 
436.  It  is  true  that  most  of  them  are  cases  of  the  death  of  the 
defendant.  But  there  is  no  difference  in  principle  between  the 
two  cases.  Judicial  proceedings  cannot  be  carried  on  in  the  name 
of  a  dead  man.  There  is  as  much  necessity  for  a  plaintiff  as  a 
defendant.  The  proceedings  in  a  case  are  as  much  arrested  by 
the  death  of  one  as  the  other.(a) 

The  sale  upon  the  first  judgment  was  avoided,  by  the  receipt 
of  the  redemption  money  by  the  purchaser.  If  he  had  refused 
to  receive  it,  the  attempt  to  redeem  might  have  proved  ineffectual. 
But  he  could  not  at  the  same  time  have  both  the  money  and  the 
land.  By  accepting  the  money,  he  reiinquished  all  claim  under 
the  purchase,  and  could  not  afterwards  assert  title. 

The  court  erred  in  not  excluding  the  execution  and  the  pro- 
ceedings thereon  from  the  jury  ;  and  the  judgment  must  be  revers- 
ed and  the  cause  remanded. 

Judgment  reversed. 

(a)  When  defendant  dies— See  Pickett  v.  Hartsock,  ante  283,  and  cases 
cited  in  note.  As  to  plaintiff— Risley  v.  Fellows,  5  Gil.  R.  533  ;  Lewis 
V.  Gaffney,  28  111.  R.  Wd  ;  Durham  r.  Dcatou,  28  111.  R.  273  ;  Barbour  r. 
White,  37  111.  R.  172-3  ;  Scammou  v.  Swartwout,  35  111.  R.  327  ;  Fitts  v. 
Davis,  42  III.  R.  395. 
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Edward  Cummerford  and  Wife,  appellants,  v.  Daniel  McAvoy, 

appellee. 

x\PPEAL  FROM  MORGAN. 

A  party  is  not  justified  in  repeating  a  slanderous  charge,  altliougli  he 
names  the  author  at  the  time,  uuless  it  appears  tliat  he  acted  without 
any  malicious  intent.  The  qno  niriino  with  which  tlie  charge  is  repeat- 
ed, is  the  controlling  consideration. 

This  cause  was  heard  before  Woodson,  Judge,  at  October 
term,  1853,  of  the  Morgan  Circuit  Court. 

D.  A.  Smith,  for  appellants. 

M.  McCoNNEL,  for  appellee. 

Treat,  C.  J.  This  was  an  action  for  slander,  brought  by 
Edward  and  Bridget  Cummerford  against  McAvoy.  The 
declaration  alleged  that  "in  a  certain  discourse,  which  the 
defendant  then  and  there  had  with  one  James  Gorman,  of  and 
concerning  the  plaintiff,  Bridget  Cummerford,  and  of  and  con- 
cerning a  conversation  that  the  defendant  had  with  Patrick 
Devine  concerning  the  said  Bridget,  the  defendant  did  slander- 
ously, falsely,  and  maliciously  speak,  in  the  presence  and  hearing 
of  said  James  Gorman,  these  false,  scandalous,  and  malicious 
words,  of  and  concerning  the  said  Bridget :  He  (meaning  the 
said  Patrick  Devine)  said  that  she  (meaning  the  said  plaintiff) 
stole  some  things  out  of  a  store  in  town  (meaning  the  town  of  Jack- 
sonville), and  some  other  things  out  of  Dennis  Shields'  trunk; 
the  said  defendant  thereby  intending  and  meaning  to  charge  that 
the  said  Bridget  had  been  and  was  guilty  of  the  crime  of  lar- 
ceny, when  in  fact  and  in  truth  the  said  words  were  not 
spoken  by  the  said  Patrick  Devine  of  and  concerning  the  said 
Bridget." 

The  defendant  pleaded  three  pleas  :  1.  Not  guilty.  2.  That 
Bridget  Cummerford  did  steal  from  a  store  in  Jacksonville,  "  five 
bolts  of  ribbon,  two  boxes  of  laces,  five  collars,  two  pair  of 
stockings,  and  other  articles  to  this  defendant  not  precisely 
known."  3.  That  Bridget  Cummerford  did  steal  from  Dennis 
Shields'  trunk  "  one  cape,  one  dress,  five  pair  of  socks,  and 
•other  articles  to  this  defendant  unknown." 

The  plaintiffs  introduced  James  Gorman,  a  brother-in-law  of 
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plaintiff  Bridget,  •who  testified,  that  he  called  to  see  the  defend- 
ant one  evening  on  business,  and  found  him  in  bed  ;  after  talking 
about  the  business  in  hand,  witness  inquired  of  defendant  what 
he  had  said  about  Bridget  Cummerford,  and  he  replied,  "  that 
Patrick  Devine  had  told  him  that  Bridget  Cummerford  had  stolen 
some  things  out  of  a  store  in  town,  and  also  some  things  out  of 
Dennis  Shields'  trunk,  and  would  steal  any  thing  that  would  not 
burn  her."  The  plaintiffs  then  called  Patrick  Devine,  who 
testified,  that  he  and  defendant  were  at  work  together,  wdien  the 
name  of  Cummerford  was  mentioned,  and  defendant  asked  him, 
"  if  that  was  the  Cummerford's  wife  who  he  heard  took  some 
things  out  of  a  store  in  town  ;"  witness  replied  that  "  he  had 
heard  she  took  some  things  out  of  a  store  in  town,  and  out  of 
Dennis  Shields'  trunk,"  but  did  not  tell  him  that  she  had  stolen 
any  thing. 

The  defendant  called  Mrs.  Murrey,  who  testified  that  Bridget 
Cummerford  was  in  a  store  in  Jacksonville  with  witness,  and 
bought  a  dress  ;  witness  saw  her  take  from  a  box  that  was  set 
over  to  her  on  the  counter  by  the  person  in  the  store,  and  while 
he  Avas  gone  to  another  part  of  the  store,  three  or  four  spools  of 
thread,  a  card  of  buttons,  and  two  bunches  of  braid,  and  put 
them  into  the  folds  of  the  dress  ;  witness  said  to  her,  "  He  will 
see  them,"  and  she  replied,"!  reckon  not;"  Dennis  Shields' 
wife  was  dead,  and  he  kept  his  trunk  at  Cummerford's  ;  witness 
knew  that  Bridget  Cummerford  took  a  part  of  a  dress  from  the 
trunk  to  make  her  a  cape,  and  heard  her  say  that  she  had  got 
that  much  out  of  Dennis  any  how.  Dennis  Shields  testified,  that 
he  left  his  trunk  at  Cummerford's,  and  some  socks  and  remains  of 
dresses  were  taken  out  of  it ;  and  he  afterwards  got  most  of  the 
missing  articles  from  Bridget  Cummerford. 

The  plaintiffs  then  proved  by  two  witnesses,  that  they  were  well 
acquainted  w^th  the  general  character  of  Bridget  Cummerford, 
and  that  it  was  good. 

The  court  instructed  the  jury,  at  the  instance  of  the  defendant, 
that  '"If  they  believe  from  the  evidence  that  the  defendant,  in 
speaking  the  .words  proved,  was  not  actuated  by  malice,  but 
repeated  them  as  he  had  heard  them  from  others,  without  intend- 
ing to  impute  to  Bridget  Cummerford  a  crime,  and  without  malice 
towards  her,  they  must  find  for  the  defendant." 

The  jury  returned  a  verdict  for  the  defendant,  and  the  court 
refused  to  grant  a  new  trial. 

It  was  formerly  held  that  an  action  would  not  lie  against  a 
party  for  oral  slander,  if  at  the  time  of  speaking  the  words,  he 
gave  the  name  of  the  author  of  the  slanderous  charge.  North- 
ampton's case,  12  Coke,  133  ;  Davis  v.  Lewis,  7  Durnford  and 
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East,  17  ;  Maitland  v.  Goldney,  2  East,  426.  But  the  moriern 
and  more  reasonable  doctrine  is,  that  a  party  is  not  justified  in 
repeating  a  sUxnderous  charge,  although  he  at  the  tim^  names 
the  author,  unless  it  appears  that  he  acted  without  any  mali- 
cious intent.  The  slander,  though  accompanied  with  the  name 
of  the  author,  may  be  repeated  for  a  malicious  purpose,  and 
with  mischievous  effect.  The  quo  animo  with  which  the  charge 
is  repeated,  is  the  controlling  consideration. («)  Lewis  v.  AVal- 
ter,  -i  Barnewall  and  Alderson,  605  ;  De  Cressigney  v.  Wellesley, 
5  Bingham,  392 ;  McPherson  v.  Daniels,  10  Barnewall  and 
Cresswell,  263  ;  Dole  v.  Lyon.  10  Johnson,  4-47  ;  Hayes  v. 
Leland,  29  Maine,  238  ;  Johnson  v.  Lance,  7  Iredell,  448  ; 
Miller  «;.Kerr,  2  McCord,  285  :  Crane  v.  Douglass,  2  Blackford, 
195  ;  Church  v.  Bridgman,  6  Missouri,  190.  This  principle  was 
not  violated  by  the  instructions  of  the  court.  If  the  defendant 
repeated  the  charge  as  he  had  heard  it  from  Devine,  at  the  same 
time  referring  to  him  as  the  author,  without  any  intention  to 
injure  or  defame  the  plaintiff,  he  Avas  not  liable.  But  if  he  was 
actuated  by  malice,  the  fact  that  he  repeated  the  charge  with 
the  name  of  the  author,  afforded  him  no  protection.  It  was  the 
province  of  the  jury,  upon  a  consideration  of  all  the  circum- 
stances of  the  case,  to  detei-mine  whether  the  deTfendant  thus 
repeated  the  charge,  and  whether  he  acted  maliciously  in  so 
doing.  The  court  did  not  err  in  refusing  to  grant  a  new  trial. 
There  was  evidence  tending  to  prove  the  truth  of  the  charge. 
We  cannot  say  that  the  verdict  was  manifestly  against  the 
weight  of  evidence.  It  may  be  that  the  pleas  were  defective, 
in  not  describing  with  more  certainty  the  articles  taken.  But 
it  was  the  fault  of  the  plaintiffs  to  take  issue  upon  such  general 
and  indefin'ite  allegations.  By  demurring  to  the  pleas,  they 
might  have  compelled  the  defendant  to  be  more  specific  in  his 
justification. 

The  judgment  is  afiirmed. 

Judgment  affirmed. 

(a)  Gilmer  v.  Eubank,  13  111.  R.  276.     As  to  pleas  of  justification,  see 
.  Sloan  v.  Petrie,  pod  425  and  notes. 
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Daniel  Pile,  appellant,  v.  John  MgBratney  et  al.,   appellees. 
APPEAL  FROM  ADAMS. 

A  certificate  which  declares  that  an  advertisement  was  published 
"for  four  successive  weeks,  the  first  publication  having  been  made  on 
the  8th  day  of  March,  1850,"  will,  in  a  chancery  proceeding  against 
unknown  persons,  &c.,  confer  jurisdiction  on  the  court ;  although  said 
certificate  proceeds  to  state,  "and  the  last  on  the  2Gtli  of  April,  1850," 
the  inference  will  be  that  the  certificate  was  published  eight  weeks, 
and  in  a  collateral  proceeding,  the  presumption  would  be  that  the 
court   had  other   evidence  that  publication  was  duly  made. 

An  afiidavit  filed  with  a  bill  which  states  that  the  defendants,  except 
one,  heirs,  &c.,  and  persons  unknown,  are  interested  in  the  suit,  are 
non-residents,  &c.,  with  an  advertisement  in  due  form,  will  give  the 
court  jurisdiction,  as  fully  as  if  the  defendants  had  been  before  the 
court  by  their  proper  names. 

A  plaintiff  need  not  prove  that  a  deceased  person  has  left  heirs,  nor 
need  he  prove  who  are  such  heirs. 

A  judgment  or  decree  is  jyriina  fnrie  evidence  against  third  persons 
of  a  tact  that  was  necessarily  found  thereby  ;  as  where  such  fact  may 
be  established  by  proof  of  general  reputation. 

[Death  of  a  person  may  be  proved  by  general  reputation.] 

This  cause  was  heard  by  the  court,  Skinner,  Judge,  presid- 
ing, at  March  term,  1853,  of  the  Adams  Circuit  Court. 

Williams  and  Lawrence,  and  Warren  &  Edmonds,  for  appel- 
lant. 

Browning  and  Bushnell,  for  appellees. 

Treat,  C.  J.  This  was  an  action  of  ejectment,  brought  hj 
Daniel  Pile  against  John  and  Hugh  McBratney,  to  recover  the 
possession  of  the  southwest  quarter  of  section  25,  township  one 
north,  range  five  west,  in  Adams  county. 

It  was  admitted  on  the  trial,  that  tho  defendants  were  in 
possession  of  the  premises  when  the  suit  was  commenced. 
The  plaintiff  read  in  evidence  a  patent  for  the  premises  from 
the  United  States  to  Carr  Mastin,  dated  October  1-3,  1817  ;  also 
a  deed  of  the  same  from  John  Sample  to  the  plaintiff,  dated 
February  6,  1849  ;  and  a  deed  of  the  same  to  the  plaintiff,  dated 
October  29,  1850,  made  by  George  Edmunds,  Jr.,  as  special 
commissioner  appointed  by  the  Adams  circuit  court  in  a  suit  in 
chancery,  in  which  the  plaintiff  was  complainant,  and  John 
Sample  and  the  unknown  heirs  of  Carr  Mastin  were  defendants. 
In  connection  with  this  deed,  the  plaintiff  introduced  the  proceed- 
ings in  the  chancery  suit. 
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The  bill  was  filed  in  January,  1850,  and  it  alleged  that  Can* 
Mastin,  on  the  1st  of  May,  1818,  for  a  valuable  consideration, 
sold  the  premises  to  John  Sample,  and  with  the  intent  and  for  the 
purpose  of  conveying  the  same  to  him  in  fee,  executed  an  instru- 
ment in  these  words  ; 

"  Know  all  men  by  these  presents,  that  I,  Carr  Mastin,  have 
this  day  sold  to  John  Sample,  his  heirs  and  assigns  forever,  that 
parcel  or  quarter  section  of  land,  lying  and  being  in  the  Military 
Bounty  in  the  territory  of:  Illinois,  a  certain  tract  of  land,  con- 
taining one  hundred  and  sixty  acres,  the  southwest  quarter  of 
section  25,  of  township  one  north,  in  range  five  west,  to  have  and 
to  hold  with  all  the  appurtenances  thereunto  belonging,  for  value 
received  of  him  this  first  day  of  May,  1818. 

Carr  Mastin. 

Witness  present,  John  Van  Curen. 

Signed,  sealed,  and  delivered  before  me,  Joseph  Sealey, 
justice  of  the  peace  for  the  county  of  Hamilton,  and  State  of 
Ohio. 

Joseph  Sealey,  J.  P." 

The  bill  then  set  forth  the  conveyance  from  Sample  to  the  com- 
plainant, and  alleged  that  Mastin  was  dead  ;  that  the  names  of 
his  heirs  were  unknown,  and  that  other  persons  were  interested  in 
the  premises  whose  names  were  also  unknown.  It  made  Sample, 
John  McBratney,  "  the  unknown  heirs  of  Carr  Mastin,  deceased," 
and  "  persons  unknown,"  defendants  ;  and  concluded  with  the 
prayer  that  the  defendants  might  be  compelled  to  convey  the 
premises  to  the  complainant. 

An  affidavit  was  filed  Vv'ith  the  bill  in  these  words  : — 

"  I,  Daniel  Pile,  do  swear  that  the  said  defendants,  heirs  of 
Carr  Mastin,  deceased,  and  persons  unknown,  are  interested  in 
this  suit,  and  that  the  names  of  such  persons  unknown  and  heirs 
of  said  Carr  Mastin,  are  unknown  to  affiant ;  and  that  said 
defendants,  except  John  McBratney,  are  non-residents  of  this 
State,  as  I  am  informed  and  believe."  The  aflidavit  was  pro- 
perly entitled  and  verified. 

A  summons  was  issued,  returnable  on  the  second  Monday  of 
May,  on  which  the  sheriff  made  return  of  service  on  McBratney, 
and  "  not  found  "  as  to  the  other  defendants. 

The  notice  of  the  pendency  of  the  suit,  with  a  proper  head- 
ing, was  as  follows  : — 

"  It  appearing  by  affidavit  on  file  in  the  office  of  the  clerk  of 
the  circuit  court  of  said  county,  that  the  said  defendants,  heirs 
of  Carr  Mastin,  deceased,  and  persons  unknown,   are  interested 
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in  this  suit,  and  that  the  names  of  such  persons  unknown,  and 
heirs  of  said  Carr  Mastin  are  unknown,  and  that  all  of  said 
defendants,  except  John  McBratney,  are  non-residents  of  the 
State  of  Illinois  :  Notice  is  hereby  given  to  them  that  a  bill  in 
chancery  has  been  filed  in  said  clerk's  office  against  them  by 
said  Daniel  Pile  ;  that  a  subpoena  in  chancery  has  been  issued 
thereon,  returnable  to  the  May  term,  1850,  of  said  circuit  court; 
and  that  unless  they  shall  be  and  appear  before  the  said  circuit 
court  of  said  county,  on  the  first  day  of  the  next  term  thereof, 
to  be  holden  at  the  court  house  in  Quincy,  on  the  second  Monday 
of  May  next,  and  answer  the  complainant's  said  bill  of  com- 
plaint, the  allegations  thereof  will  be  taken  for  confessed  against 
them,  and  a  decree  entered  according  to  the  prayer  of  said 
bill. 

Peter  Lott,  Clerk." 

The  certificate  of  publication  was  as  follows : — 
' '  The  undersigned  publisher  of  the  Quincy  Herald,  a  weekly 
newspaper  printed  and  published  at  Quincy,  Adams  county, 
Illinois,  do  certify  that  the  annexed  advertisement  was  published 
in  said  paper  for  four  successive  weeks,  the  first  publication  having 
been  made  on  the  8th  day  of  March.  1850,  and  the  last  on  the 
26th  of  April,  1850. 

A.  Brooks,  Publisher  and  Proprietor. 
Quincy,  Illinois,  May  17,  1850." 

At  the  May  term,  1850,  the  bill  was  taken  for  confessed 
against  all  of  the  defendants  but  McBratney.  On  the  15th  of 
July,  1850,  the  complainant's  solicitor  made  affidavit,  that  none 
of  the  defendants,  except  JSIcBratney,  resided  in  this  State,  or 
had  an  attorney  residing  therein ;  that  on  the  13th  of  that 
month,  he  posted  on  the  door  of  the  court  house  a  copy  of  the 
notice  to  take  depositions  of  witnesses,  and  of  the  interroga- 
tories to  be  propounded  to  them. 

On  the  loth  of  August,  1850,  a  dedimus  issued  to  a  justice  of 
the  peace  of  the  State  of  Iowa,  by  virtue  of  which  the  deposi- 
tion of  John  Sample  was  regularly  taken  and  returned.  He 
testified  in  substance,  that  he  became  acquainted  with  Carr 
Mastin,  in  Hamilton  county,  Ohio,  during  the  last  war  with 
Great  Britain ;  he  served  one  year  in  the  army,  and  received 
the  patent  on  account  of  his  services  ;  he  returned  to  Hamilton 
county,  and  lived  with  witness  till  May,  1818  ;  witness  pur- 
chased the  premises  from  Mastin  for  $150,  and  received  from 
him  the  patent,  and  the  writing  set  out  in  the  bill ;  the  writing 
was  intended  to  be  an  absolute  conveyance  of  the  land ;  in 
May,  1818,  Mastin   left   Ohio  for  the  south,  in  company  with 
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Joseph  Sealey,  who  returned  in  about  two  months,  and  reported 
that  Mastin  died  in  New  Orleans  ;  witness  had  not  since  heard 
of  Mastin,  and  all  his  former  acquaintances  considered  him 
dead  ;  before  his  deposition  was  taken,  the  witness  was  released 
from  all  liability  on  the  covenants  contained  in  his  deed  to  the 
complainant. 

At  the  October  term,  1850,  the  complainant  dismissed  the 
bill  as  to  McBratney  ;  and  a  decree  "was  thereupon  entered, 
appointing  a  commissioner  to  convey  to  the  complainant  all 
the  right  and  title,  that  Carr  Mastin  had  in  the  premises  on  the 
1st  of  May,  1818. 

On  the  foregoing  state  of  facts,  the  court  rendered  judgment 
in  favor  of  the  defendants,  and  the  plaintiff  prosecuted  an 
appeal. 

The  patentee  sold  the  premises  to  Sample,  and  received  full 
payment  of  the  purchase-money.  But  the  attempt  to  pass  the 
title  was  ineffectual.  The  instrument  needed  one  of  the  essen- 
tial requisites  of  a  deed.  It  was  not  under  seal.  The  legal 
estate  still  remained  in  Mastin.  Sample  acquired  only  an 
equitable  title  to  the  land,  and  he  transferred  nothing  more  to 
the  plaintiff.  The  object  of  the  chancery  suit  was  to  unite  both 
these  interests  in  the  plaintiff.  The  provisions  of  the  statute 
under  which  that  proceeding  was  had,  are  these.  "In  all  suits 
in  chancery,  and  suits  to  obtain  title  to  lands,  in  any  of  the 
courts  of  this  State,  if  there  be  persons  interested  in  the  same, 
"whose  names  are  unknown,  it  shall  be  lawful  to  make  such  per- 
sons parties  to  such  suits  or  proceedings,  by  the  name  or  descrip- 
tion of  persons  unknown,  or  unknown  heirs  or  devisees  of  any 
deceased  person,  Avho  may  have  been  interested  in  the  subject- 
matter  of  the  suit  previous  to  his  or  her  death  ;  but  in  all  such 
cases  an  affidavit  shall  be  filed  by  the  party  desiring  to  make 
any  unknown  person  a  party,  stating  that  the  names  of  such 
persons  are  unknown,  and  process  shall  be  issued  against  all 
parties,  by  the  name  and  description  given  as  aforesaid,  and 
notices  given  by  publication,  as  is  required  in  section  eight  of 
this  chapter,  shall  be  sufficient  to  authorize  the  court  to  hear 
and  determine  the  suit,  as  though  all  parties  had  been  sued  by 
their  proper  names.  All  decrees,  orders,  judgments,  and  pro- 
ceedings, made  or  had  with  respects  to  such  unknown  persons, 
shall  have  the  same  effect,  and  be  as  binding  and  conclusive 
upon  them,  as  though  such  suit  or  proceedings  had  been  insti- 
tuted against  them  by  their  proper  names."  R.  S.  ch.  21,  §§ 
41  and  42.  The  eighth  section  of  the  same  chapter,  as  respects 
non-resident  defendants,  requires  the  clerk  to  "cause  publication 
to  be  made    in   some   newspaper   printed   in  his  county,  and  if 
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there  be  no  newspaper  published  in  his  county,  then  in  a  news- 
paper published  in  this  State,  containing  notice  of  the  pendency 
of  such  suit,  the  names  of  the  parties  thereto,  the  title  of  the 
court,  and  the  time  and  place  of  the  return  of  summons  in  the 
case  ;  such  publication  to  be  made  for  four  successive  weeks,  the 
first  of  -which  shall  be  at  least  sixty  days  before  the  return  day  of 
such  summons." 

It  was  insisted  on  the  argument,  that  the  printer's  certificate 
was  insufiicient,  and  therefore  that  the  court  had  no  jurisdic- 
tion to  pronounce  the  decree  against  the  unknown  heirs  of  Mas- 
tin.  We  think  the  certificate  shows  that  publication  was  made  in 
the  manner  prescribed  by  the  statute.  It  states  that  the  adver- 
tisement was  published  "for  four  successive  weeks,  the  first 
publication  having  been  made  on  the  8th  day  of  March,  1850."' 
This  was  clearly  sufficient  to  confer  jurisdiction  on  the  court. 
It  shows  that  the  requirement  of  the  statute  was  complied  with. 
The  certificate  then  proceeds  to  state,  "and  the  last  on  the  26th 
of  April,  1850."  But  this  is  not  inconsistent  with  the  former 
statement.  It  does  not  contradict  what  is  previously  stated,  but 
merely  states  something  more.  The  inference  from  the  whole 
certificate  is,  that  the  notice  was  published  for  eight  weeks.. 
Surely,  that  would  not  defeat  the  jurisdiction  of  the  court.  Even 
if  the  certificate  Avas  defective,  the  presumption  would  be,  in  this 
collateral  proceeding,  that  the  court  had  other  evidence  before 
it  that  the  publication  was  duly  made.(«)  The  21st  ch.  R. 
S.  does  not  prescribe  any  mode  of  making  the  proof.  The 
3d  ch.  R.  S.  provides  that  the  printer's  certificate  shall  be  suffi- 
cient evidence  of  the  publication.  It  does  not,  however,  exclude- 
any  other  mode  of  proof.  It  is  competent  to  prove  the  publica- 
tion by  other  evidence.  The  interlocutory  decree  stated,  that 
"the  complainant  made  due  proof  of  publication  of  notice- 
of  the  pendency  of  this  suit."  Thatproof  may  have  embraced 
other  evidence  than  the  certificate  in  question.  If  necessary,, 
this  court  would  presume  that  other  evidence  was  adduced. 
And  the  case  of  Pierce  v.  Carleton,  12  Illinois,  858  would 
be  an  authority  in  point. 

The  afiidavit  and  advertisement  were  sufficient  to  give  the 
court  jurisdiction  of  the  persons  of  the  defendants.  They  con- 
■  tained  all  that  the  statute  required.  The  affidavit  stated  that  the 
heirs  of  Mastin  were  interested  in  the  subject-matter  of  the  suit, 
and  that  their  names  were  unknown  to  the  plaintiff".  That  was 
enough  to  authorize  them  to  be  proceeded  against  as  "the 
unknown  heirs  of  Carr  Mastin."  It  authorized  process  to  issue 
against  them  by  that    description,    and   notice   to    be  given  them 

(«)  Pierce  v.  Carlton,  12  111.  R.  364  ;  Underbill  v.  Corwin,  post  556. 
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as  in  the  case  of  non-resident  defendants.  The  advertisement 
apprised  them  of  the  bringing  of  the  suit,  the  court  in  ■vvhich  the 
same  Avas  pending,  the  name  of  the  parties,  and  the  time  and 
place  when  the  summons  was  returnable.  On  the  return  of  the 
summons  and  the  publication  of  the  notice,  the  heirs  of  Mastin 
were  as  much  before  the  court,  and  the  court  was  as  much 
authorized  to  hear  and  determine  the  case,  as  if  the  proceedings 
had  been  against  the  heirs  by  their  proper  names. 

The  testimony  of  Sample  was  properly  taken.  The  statute 
authorizes  a  party  to  sue  out  a  dedimus  to  take  the  deposition 
of  witnesses,  where  neither  the  adverse  party  nor  his  attorney 
resides  in  this  State,  by  posting  notice  thereof  on  the  door  of 
the  court  house,  at  least  four  weeks  before  the  dedimus  issues. 
R.  S.  p.  580.     This  provision  was  strictly  pursued  by  the  plaintiff. 

The  court  having  acquired  jurisdiction  of  the  case,  and  passed 
upon  the  rights  of  the  parties,  the  decree  was  binding  on  the 
heirs  of  Mastin.  The  deed  of  the  commissioner  transferred  all 
of  their  interest  in  the  land.  The  legal  and  equitable  titles  were 
then  combined  in  the  plaintiff". 

It  was  not  incumbent  on  the  plaintiff  to  prove  on  the  trial  of 
this  case,  that  Mastin  left  heirs  whose  title  was  divested  by  the 
proceedings  in  chancery.  The  legal  presumption  in  this  State 
is,  that  a  deceased  person  leaves  heirs  capable  of  inheriting  his 
estate.  Hervey  v.  Thornton,  14  Illinois,  217.  Nor  was  the 
plaintiff  bound  to  prove  who  were  the  heirs  of  Mastin.  To  re- 
quire that  to  be  done,  would  defeat  the  object  of  the  statute, 
and  render  it  practically  inoperative.  If  a  party  could  not 
avail  himself  of  a  decree  obtained  under  its  provisions,  without 
proving  who  were  the  heirs  of  the  deceased  person,  the  statute 
would  be  useless,  and  the  remedy  ineffectual.  If  it  could  be 
proved  who  were  the  heirs,  they  would  not  be  unknown. 

The  record  of  the  chancery  proceeding  was  evidence  against 
the  defendants  of  the  death  of  Mastin.  It  is  true  as  a  general 
rule,  that  a  judgment  or  decree  only  binds  parties  and  privie's  ; 
and  that,  as  against  strangers,  the  record  is  only  evidence  of  the 
fact  that  the  judgment  or  decree  has  been  pronounced,  and  of 
the  legal  consequences  resulting  from  that  fact.  But  there  is 
a  class  of  cases,  in  which  a  judgment  or  decree  is  prima  Jacie 
evidence  against  third  persons  of  a  fact  that  was  necessarily 
found  thereby.  Where  a  fact  may  be  established  by  proof  of 
general  reputation,  such  as  custom,  prescription,  pedigree,  or  the 
like,  the  record  of  a  judgment  or  decree  finding  the  same  fact, 
is  prima  Jacie  evidence  thereof  against  third  persons.  The 
solemn  adjudication  of  a  court  upon  testimony,  is  justly  regarded 
as   stronger   proof    of   the  fact,  than   mere  evidence  of    general 
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reputation.  1  Starkie  on  Evidence,  p.  251  ;  1  Greenleaf  on 
Evidence,  §  555.  This  case  falls  clearly  within  this  principle. 
It  is  compe<"ent  to  prove  by  general  reputation  that  a  person  is 
dead.  The  decree  against  the  unknown  heirs  could  not  have 
been  made,  without  proof  of  the  death  of  Mastin.  That  is  a 
fact  upon  which  the  decree  necessarily  rests.  The  deposition  of 
Sample  sufficiently  established  the  death  of  Mastin. 

On  the  evidence  before  the  court',  the  plaintiff  was  entitled  to 
recover.  The  judgment  will  be  reversed,  and  the  cause 
remanded. 

Juds:ment  rei'ersed. 


Robert  N.  Curry,  appellant,  v.  The  President  and  Trustees 
OF  THE  Towx  OF  MouxT  Sterlixu,  appellees. 


APPEAL  FROM  BROWX. 

The  corporation  of  Mount  Sterling,  like  the  corporation  of  the  city 
of  Springfield,  has  authority  to  open  streets  within  the  corporate 
limits,  and  the  expedience  of  the  act  is  left  solely  to  the  judgment  of 
the  hoard  of  trustees. 

This  power  to  open  streets  extends  to  all  lands  within  the  corjDora- 
tion,  Avhether  subdivided  or  not. 

The  publication  of  the  ordinance  which  authorizes  the  opening  of 
the  street  was  all  the  notice  required  ;  and  if  a  party  suffers  a  street 
to  be  opened  through  his  land  without  objection,  he  cannot  after- 
wards interpose  a  claim  for  compensation. 

The  statute  which  provides  for  the  assessment  in  this  instance, 
directs  that  injuries  and  benefit.s'  shall  be  alike  considered,  and  if  the 
property  would  sell  for  as  much  Avith  as  without  the  street,  the  jury 
might  well  consider  that  no  damage  had  been  sustained. 


This  cause  was  heard  at  the  October  term,  1853,  of  the  Brown 
Circuit  Court,  Walker,  Judge,  presiding. 

J.  Grimshaw,  and  M.  Hay,  for  appellant. 

J.  W.  Singleton  and  C.  L.  Higbee,  for  appellees. 

Treat,  C.  J.  The  original  proceedings  in  this  case  were  the 
same  as  those  in  the  case  of  Dunlap  v.  Mount  Sterling,  reported 
in  1-4  Illinois,  251.  An  ordinance  Avas  passed  for  the  extension 
of  a  street,  eighty  feet  in  width  and  eighty  rods  in  length, 
throtigh  the    land  of  Curry ;  and  a  jury    of  freeholders  decided 
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that  he  would  not  sustain  any  damages  by  the  opening  of  the 
same.  He  prosecuted  an  appeal  to  the  circuit  court,  which  was 
dismissed  on  the  ground  that  an  appeal  did  not  lie  in  such  a 
case.  He  then  brought  the  case  to  this  court,  and  the  order  of 
dismissal  was  reversed  for  the  reasons  stated  in  Dunlap  v.  Mount 
Sterling. 

The  following  proceedings  were  had  in  the  circuit  court  after 
the  cause  was  remanded.  Curry  entered  a  motion  to  dismiss  the 
suit,  because  the  corporation  had  no  power  to  lay  out  a  street 
through  land  not  subdivided  into  town  lots,  and  because  he  had 
no  notice  of  the  original  proceedings.  It  was  admitted  that  the 
ordinance  was  duly  published  in  a  newspaper  of  the  town  ;  and 
an  order  of  the  board  of  trustees  recited  that  the  corporation 
and  Curry  could  not  agree  as  to  the  compensation  to  be  paid  to 
the  latter  for  the  extension  of  the  street  through  his  land.  It 
did  not  otherwise  appear  on  the  face  of  the  original  proceedings, 
that  Curry  had  any  notice  of  the  passage  of  the  ordinance  or  of 
the  proceedings  under  it,  before  he  took  an  appeal  lo  the  cn-cuit 
court.  The  court  refused  to  dismiss  the  suit ;  and  a  jury  was 
then  sworn  to  assess  the  damages  that  Curry  would  sustain  by 
the  opening  of  the  street. 

The  corporation  called  as  witnesses.  Stout,  Wells,  Pankake, 
Sweet,  Newby,  Parker,  Patterson  and  Witty.  Stout  was  of 
the  opinion  that  Curry  would  not  sutain  any  damages  by  the 
opening  of  the  street,  but  that  he  would  be  benefited  by  laying 
off  the  land  into  town  lots ;  the  lots  in  the  town  were  not  all 
improved.  Pankake  was  of  the  opinion  that  ihe  land  would  be 
worth  more  with  the  street  than  without  it ;  Curry  would  sus- 
tain no  damages,  for  he  could  lay  out  the  land  into  lots,  and 
sell  them  for  more  than  the  land  would  bring.  Wells  thought 
the  land  would  be  worth  more  with  than  without  the  street, 
because  it  could  then  be  laid  out  and  sold  as  town  lots  ;  the 
corporation  had  ordered  streets  to  be  opened  through  the  lands 
of  Dunlap  and  Givins,  by  which  one  hundred  acres  might  be 
laid  off  into  town  lots,  eighty  acres  of  which  was  well  situated 
for  the  purpose.  Sweet  could  not  say  that  Curry  would  be 
injured  by  the  opening  of  the  street.  Newby  thought  Curry 
would  sustain  no  damages,  for  the  reason  that  he  could  lay 
out  the  land  into  town  lots,  and  sell  them  for  more  than  the 
land  would  bring  ;  the  street  as  proposed  to  be  opened  would 
terminate  in  a  field,  and  would  not  there  connect  with  any 
street  or  road,  Parker  testified,  that  if  he  owned  the  land  he 
would  rather  have  the  street  opened ;  there  were  no  natural 
difficulties  in  the  way  of  opening  the  street,  and  Curry  could  do  it 
himself  by  putting  up  the  necessary  fences.     Patterson  thought 
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the  land  would  be  worth  as  much  after  the  opening  of  the  street 
as  before  ;  the  land  was  worth  $50  per  acre.  Witty  thought 
Curry  would  sustain  no  injury  because  he  could  lay  out  the  land 
into  town  and  out  lots.  The  corporation  also  proved  that  the 
land  was  assessed  for  taxation  in  1847  at  $9  per  acre,  and  in 
1852  at  $25  per  acre. 

Curry  then  called  as  witnesses,  L.  Brockman,  A^andeventer, 
J.  H.  Brockman,  Putman  and  Clack.  L.  Brockman  was  of  the 
opinion  that  Curry  would  be  injured  by  the  opening  of  the 
street ;  the  damages  would  be  equal  to  the  cost  of  makinf^ 
fences  on  both  sides  of  the  street ;  the  land  was  worth  $30  per 
acre.  Vandeventer  thought  Curry  would  be  damaged  to  the 
extent  of  the  cost  of  the  fences,  and  the  worth  of  the  land 
covered  by  the  street ;  the  fence  would  cost  $100,  and  the 
street  would  include  about  two  and  one  half  acres  of  the  land  ; 
the  street  would  pass  over  a  smooth  field,  and  no  work  or  expen- 
diture would  be  necessary  except  fencing,  J.  H.  Brockman 
believed  that  Curry  would  sustain  damages  equal  to  the  cost  of 
the  fences,  and  the  value  of  the  land  taken  for  the  street ;  the 
land  was  worth  $30  or  $10  per  acre  ;  the  opening  of  the  street 
would  benefit  Curry,  if  he  would  lay  out  the  land  into  town  lots. 
Putman  thought  Curry  would  be  injured  by  the  loss  of  the  land 
taken  for  the  street,  and  by  the  expense  of  additional  fencing  ; 
in  his  opinion  more  money  could  be  made  out  of  the  land  by  lay- 
ing it  off  into  town  lots  than  in  any  other  way.  Clack  was  of 
the  opinion  that  Curry  would  be  damaged  to  the  extent  of  the 
cost  of  fencing  the  street,  and  the  value  of  the  land  taken  ;  he 
would  not  be  compensated  for  his  injury  by  laying  out  the  land 
and  selling  it  in  town  lots  ;  there  were  already  a  good  many 
vacant  lots  in  the  town. 

The  jury  found  that  Curry  would  not  sustain  any  damages  by 
the  opening  of  the  street.  The  court  refused  to  grant  a  new 
trial,  and  rendered  judgment  against  Curry  for  the  costs. 

The  objection  that  the  corporation  had  no  power  to  extend 
the  street,  was  considered  in  the  former  case.  It  was  there 
said  :  "  The  corporation  of  Mount  Sterling  has  authority  to 
open  streets  within  its  limits.  It  is  invested  with  the  same 
power  in  this  respect  as  the  city  of  Springfield ;  and  such 
authority  is  expressly  conferred  on  that  city."  Again:  "The 
court  cannot  inquire  into  the  expediency  of  opening  the  street. 
That  is  a  matter  for  the  sole  consideration  of  the  board  of  trus- 
tees." Upon  further  discussion  and  consideration  of  the  ques- 
tion, we  adhere  to  the  opinion  there  expressed.  This  power  of 
the  corporation  to  extend  and  open  streets  applies  to  all  lands 
Avithin   its   boundaries,  whether  the  same  be  laid  out  into  town 
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lots  or  not.  The  extension  of  the  street  in  question  was  a  matter 
i)£  discretion  on  the  part  of  the  board  of  trustees.  The  courts 
cannot  review  the  exercise  of  that  discretion. 

The  other  objection  tal^en  to  the  proceeding  was  not  well 
founded.  The  ordinance  did  not  go  into  eft'ect  until  it  was  pub- 
lished in  a  newspaper  of  the  town.  The  publication  apprised 
Curry  that  the  street  was  to  be  extended  through  his  property. 
That  was  all  the  notice  that  the  statute  contemplated  or  required. 
If  he  claimed  damages  because  of  the  extension  of  the  street,  it 
was  incumbent  on  him  to  make  known  his  claim.  If  a  party 
suffers  a  street  to  be  opened  through  his  land  without  objection, 
he  cannot  afterwards  interpose  a  claim  for  compensation.  He 
should  insist  upon  his  claim  in  due  time,  so  that  the  corporation 
may  vacate  the  ordinance,  if  it  regards  the  assessment  of  dama- 
ges as  unreasonable.  Ferris  v.  Ward,  4  Gilm.  499  ;  County  of 
Sangamon  v.  Brown,  13  111.  207.  The  presumption  from  the 
proceedings  is,  that  Curry  demanded  compensation,  and  that  the 
freeholders  were  summoned  to  pass  upon  the  the  merits  of  his 
claim.  It  is  recited  in  the  proceedings,  that  the  corporation  and 
Curry  could  not  agree  upon  the  amount  of  compensation  to  be 
paid  to  the  latter.  This  clearly  implies  that  he  had  notice  of  the 
proceedings,  and  was  actually  claiming  compensation.  It  was 
his  own  fault,  if  he  was  not  present  when  the  freeholders  made 
the  assessment.  If  dissatisfied  with  their  decision,  he  was  at 
liberty  to  have  the  case  reheard  in  the  circuit  court.  There  was 
such  a  rehearing  at  his  instance,  and  unless  some  error  intervened 
therein  to  his  prejudice,  he  has  no  just  cause  of  complaint. 

Did  the  court  err  in  refusing  to  grant  a  new  trial  ?  The  stat- 
ute, under  which  the  assessment  was  made,  provides  :  "In  ascer- 
taining the  amount  of  compensation  for  property  taken  for 
opening,  widening,  or  altering  any  street,  lane,  avenue,  or  alley, 
the  jury  shall  take  into  consideration  the  benefit  as  well  as  the 
injury  happening  by  such  opening,  widening,  or  altering  such 
street,  lane,  avenue,  or  alley."  It  was  the  duty  of  the  jury  to 
take  into  consideration  as  well  the  benefits  as  the  injury  that  would 
result  to  Curry,  by  the  opening  of  the  street  through  his  proper- 
ty. If  the  former  was  equal  to  the  latter,  he  was  not  entitled  to 
any  damages.  If  the  property  would  sell  for  as  much  with  as 
without  the  street,  the  jury  might  well  conclude  that  he  would 
sustain  no  real  injury.  In  such  case,  he  would  be  fully  compen- 
sated for  the  land  taken  and  for  any  other  disadvantage,  by  the 
enhanced  value  of  the  property.  This  court,  in  reference  to  a 
similar  statute,  remarked  :  "The  true  rule  in  estimating  advan- 
tages, and  disadvatages  is  to  take  into  consideration  all 
which   are  appreciable,    for    the   law  makes   no  reservation    or 
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restriction.  A  most  material  inquiry  is,  whether  in  refer- 
ence to  the  value  of  the  whole  tract  through  which 
the  road  passes,  the  property  is  benefited  or  injured.  In  the 
language  of  the  supreme  court  of  Pennsylvania,  8  Barr, 
450, 'if  benefited,  the  owner  neither  is,  nor  ought  to  be  entitled 
to  any  compensation  whatever  ;  if  really  injured,  not  a  mere 
fanciful  injury,  compensation  is  to  be  given  to  the  amount  of  the 
damages  sustained  by  the  owner.'  There  is  nothing  in  this  view 
which  interferes  with  any  constitutional  provision."  The  A.  & 
S.  Railroad  Company  v.  Carpenter,  14  III.  190.  The  evidence 
was  conflicting  and  contradictory.  Some  of  the  witnesses  believ- 
ed that  Carry  would  be  injured  to  the  extent  of  the  value  of 
the  land  appropriated,  and  the  expense  of  erecting  and  maintain  - 
ing  fences  on  both  sides  of  the  street  ;  while  other  witnesses, 
and  the  greater  number,  were  of  the  opinion  that  the  bene- 
fits would  be  equivalent  to  the  injury  ;  in  other  words,  that 
the  tract  of  land  would  be  as  valuable  after  the  street  was 
extended  through  it  as  before.  It  was  the  province  of  the 
jury  to  pass  upon  this  testimony,  and  determine  whether  Cur- 
ry was  entitled  to  any  compensation  beyond  what  he  would 
receive  from  the  extension  and  opening  of  the  street.  We  can- 
not say  that  they  erred  in  deciding  this  question  in  the  negative. 
^   The  judgment  must  be  affirmed. 


Judgment  affirmed. 


John  B.  Smalley,    appellant,  v.  Richard   A.  Edey, 
appellee. 

APPEAL  FROM  MACOUPIN. 

In  an  action  upon  an  instrument  promising  to  pay  a  certain  sum  to  A. 
B.,  with  a  proviso  that  the  maker  might  settle  the  amount  with  a 
third  person,  or  if  A.  B.  was  compelled  to  pay  said  amount  to  such 
third  person,  then  agreeing  to  settle  it,  if  practicable,  in  thirty  days  : 
Held,  that  such  an  instrument  was  not  a  promissory  note,  and  although 
the  plaintiff  averred  in  his  declaration  that  he  had  paid  the  amount 
to  such  third  person,  and  that  the  defendant,  the  maker,  had  not  paid 
him  or  such  third  person,  yet  the  plaintiff  was  not  entitled  to  recover 
upon  offering  the  instrument  in  evidence  alone,  without  proving  the 
truth  of  his  averment.(aj 

This  cause  was  heard  before   Woodson,  Judge,  at  February 
term,  1852,  of  the  Macoupin  Circuit  Court. 

('0  See  Kelly  v.  Hemmingway,  13  111.  R.  606  and  note. 
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J.  M.  Palmer,  and  S.  Pitman,  for  appellant. 
S.  S.  Gilbert,  for  appellee. 

Treat,  C.  J.  This  was  an  action  of  assumpsit,  brought  by 
Edey  against  Smalley.  The  declaration  contained  the  com- 
mon '  counts ;  and  a  special  count  on  the  following  instru- 
ment : — 

"  I  do  hereby  agree  to  pay  to  Mr.  Richard  A,  Edey,  one  hun- 
dred and  forty-eight  dollars,  and  twenty-seven  cents,  provided  I 
do  not  settle  said  amount  with  Richard  Hoover,  and  Mr.  Edey  is 
compelled  to  pay  the  same  to  said  Hoover.  I  will  settle  the 
same  with  Hoover  in  thirty  days,  if  practicable,  or  as  soon  as 
said  Edey  has  to  pay  Hoover  the  money.  April  22d,  1850. 
John  B.  Smalley." 

The  plaintiff  averred  in  this  count,  that  he  had  been  compelled 
to  pay  Hoover  the  sum  of  money  specified  ;  and  that  the  defend- 
ant had  not  paid  the  same  to  him  or  Hoover.  The  plea  was  non 
assumpsiL  On  the  trial  before  the  court,  the  plaintiff  introduced 
the  instrument  set  forth  in  the  declaration  ;  and  that  was  all  the 
evidence  offered  in  the  case.  The  court  gave  judgment  for  the 
plaintiff,  and  the  defendant  prosecuted  an  appeal. 

It  is  clear  that  the  appellee  was  not  entitled  to  recover  on  the 
special  count.  He  failed  to  establish  the  truth  of  the  averment, 
that  he  had  paid  the  money  to  Hoover.  Such  payment  was  a 
condition  precedent  to  his  right  of  action  against  the  appellant. 
The  production  of  the  instrument  did  not  prove  that  the  latter 
was  in  any  default.  It  did  not  show  the  happening  of  the  con- 
tingency, on  which  his  liability  was  made  to  depend. 

Nor  was  the  appellee  entitled  to  recover  on  the  common  counts. 
If  a  promissory  note,  the  instrument  was  admissable  in  evidence 
under  the  money  counts.  But  it  wanted  one  of  the  essential  pro- 
perties of  a  promissory  note.  The  money  was  not  absolutely 
payable.  It  was  payable  on  a  contingency  that  might  never 
happen.  The  appellee  had  to  make  payment  to  Hoover,  before 
he  could  put  the  appellant  in  default.  "  To  constitute  a  pro- 
missory note,  the  money  must  be  certainly  payable,  not  dependent 
on  any  contingency,  either  as  to  event,  or  the  fund  out  of  which 
payment  is  to  be  made,  or  the  parties  by  or  to  whom  payment  is 
to  be  made.  If  the  terms  of  an  instrument  leave  it  uncertain 
whether  the  money  will  ever  become  payable,  it  cannot  be  con- 
sidered as  a  promissory  note."  Kelley  v.  Hemmingway,  13  Illi- 
nois, 604.  The  instrument  in  question  amounted  only  to  an 
undertaking  on  the  part  of  the  appellant,  that  he  would  pay  the 
ILL.  r.  vol.  sv.  22 
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appellee  $148,27,  whenever  the  latter  should  pay  a  like  sum  to 
Hoover.  He  might,  indeed,  discharge  himself  by  paying  that 
amount  to  Hoover,  but  his  failure  to  do  it  within  the  time  specified 
did  not  render  his  engagement  absolute.  This  right  to  pay  Hoover 
was  inserted  for  his  benefit.  In  the  case  of  a  promise  to  pay  in 
the  alternative,  the  promissor  may  elect  the  mode  of  performance. 
Seacord  v.  Burling,  5  Denio,  444.  So  of  a  note  payable  on  or 
before  a  given  day.  The  maker  may  pay  the  money  at  any  time, 
but  the  payee  cannot  coerce  payment  till  the  day  named  has 
elapsed.  The  appellant  had  the  option  to  pay  the  money  to 
Hoover,  or  to  the  appellee  when  he  should  pay  a  like  amount  to 
Hoover.  The  appellee  might  never  pay  Hoover,  and  therefore 
the  instrument,  at  the  election  of  the  appellant,  was  payable  on  a 
contingency. 

The  judgment  is  reversed,  and  the  cause  remanded. 

Judf^ment  reversed. 


The  People,  ex  relatione  Nathan  Beadles,  plaintiff,  v.  Anson 
Smith  and  others,  defendants. 

PETITION  FOR  MANDAMUS. 

An  appeal  to  supervisors  in  relation  to  laying  out  of  roads,  need  not 
be  addressed  to  them  by  name  ;  if  so,  the  names  may  be  regarded  as 
surplusage. 

It  is  no  part  of  the  duty  of  supervisors  to  entertain  dilatory  or  tech- 
nical objections,  they  should  hear  and  determine  a  case  upon  its 
merits. 

This  was  an  original  proceeding,  in  this  court,  for  a  mandamus 
against  Smith,  John  Riley,  and  E.  C.  Wilcockson,  supervisors  of 
the  towns  of  Ellisville,  Putnam,  and  Liverpool,  in  the  county  of 
Fulton. 

The  facts  of  the  case  sufficiently  appear  in  the  opinion  of  the 
court. 

W.  C.  GouDY,  for  the  relator. 

L.  W.  Ross  and  J.  P.  BoicE,  for  the  defendants. 

Treat,  C.  J.  The  petition  states  in  substance,  that  the  com- 
missioners of    highways  of  the    town  of    Lewistown,  made  an 
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order  for  the  opening  of  a  road  over  the  lands  of  the  relator  in 
that  town,  and  filed  the  same  in  the  office  of  the  town  clerk,  on 
the  10th  of  August,  1853  ;  that  on  the  24th  of  that  month,  the 
relator  took  an  appeal  from  this  order  of  the  commissioficrs  to 
the  supervisors  of  the  towns  of  Ellisville,  Putnam,  and  Liver- 
pool ;  that  the  appeal  was  in  writing,  and  addressed  to  "Anson 
Smith,  John  Riley,  and  Jesse  B.  Wilcockson,  supervisors  of  the 
towns  of  Ellisville,  Putnam,  and  Liverpool,  in  the  county  of 
Fulton  ;  that  prior  to  the  10th  of  September,  the  appeal  was 
delivered  to  Smith,  and  notice  thereof  was  served  on  Riley  and 
E.  C.  Wilcockson,  the  latter  being  the  supervisor  of  the  town 
of  Liverpool;  that  Smith,  Riley,  and  E.  C.  Wilcockson,  met 
for  the  purpose  of  hearing  the  appeal  on  the  26th  of  September, 
and  the  petitioners  for  the  road  and  the  highway  commissioners 
appeared 'by  their  counsel ;  that  the  latter  objected  to  the  hear- 
ing of  the  appeal,  because  the  same  was  addressed  to  Jesse  B. 
Wilcockson  instead  of  E.  C.  Wilcockson ;  and  that  the  defen- 
dants sustained  the  objection,  and  refused  to  take  further  cogni- 
zance of  the  case.  The  prayer  of  the  petition  is,  that  the 
defendants  may  be  compelled,  by  mandamus,  to  proceed  and 
hear  and  determine  the  appeal  on  the  merits.  The  return  of 
the  defendants  admits  the  allegations  of  the  petition  to  be 
true. 

The  provisions  of  the  statute  applicable  to  the  case  are  these. 
The  owner  of  land  over  which  a  road  is  located  by  the  com- 
missioners of  highways,  may,  within  thirty  days  from  the  filing 
of  the  order  in  the  clerk's  office  of  the  town,  appeal  to  three  super- 
visors of  the  county.  The  "  appeal  shall  be  in  writing,  addressed 
to  the  supervisors,  and  signed  by  the  party  or  parties  appealing." 
It  "shall  be  left  with  one  of  the  three  supervisors  by  the  person 
or  persons  appealing  ;  and  such  person  or  persons  shall  also  leave 
a  notice  of  such  appeal  with  each  of  the  other  supervisors  to 
whom  the  appeal  is  made."  The  supervisors  are  required  to 
name  a  time  and  place  for  hearing  the  appeal ;  and  the  appellant 
must  deliver  a  notice  in  writing  of  such  time  and  place  to  each 
of  the  highway  commissioners,  and  to  at  least  three  of  the  peti- 
tioners for  the  road,  eight  days  before  the  appeal  is  to  be  consid- 
ered. At  the  time  and  place  designated,  the  supervisors  are  to 
hear  the  proofs  and  allegations  of  the  parties,  and  decide  upon 
the  propriety  and  expediency  of  laying  out  the  road,  and  the 
right  of  the  appellant  to  damages.  Acts  of  1851,  p.  73,  6 
8,  &c. 

This  statute  does  not  require  an  appeal  to  be  addressed  to 
the  supervisors  by  name.  It  is  enough  that  it  is  addressed, 
generally,  to  the  supervisors  of  specified  towns.      Indeed,  this 
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is  the  better  practice,  for  the  individuals  may  cease  to  be  su- 
pervisors before  the  appeal  is  deterniined.  In  this  case,  so 
much  of  the  appeal  as  sets  forth  the  names  of  the  supervisors 
may  properly  be  disregarded  as  surplusage.  The  defendants 
clearly  erred  in  refusing  to  proceed  with  the  case.  It  is  no  part 
of  their  duty  to  entertain  dilatory  or  techical  objections.  They 
are  bound  to  hear  and  determine  the  case  on  the  merits.  The 
only  questions  for  them  to  decide,  are  as  to  the  expediency  or  in- 
expediency of  the  road,  and  the  amount  of  damages  which  the 
appellant  will  sustain  by  the  location  of  the  same  over  his  lands. 
(a)  See  Commissioners  of  Warwick  v.  Judges  of  Orange,  13 
Wend.  432 ;  and  Lawton  v.  Commissioners  of  Cambridge,  2 
Caines,  Rep.  179. 

A  peremptory  mandamus  must  be  awarded. 

3Iandamus  awarded. 


(a)  Commissioners  v.  Harper,  38  111.  R.  106. 


Nathaniel  Buckmaster  et  al.,  appellants,  v.  Zephaniah  B.  Job, 

appellee. 

APPEAL  FROM  ST.  CLAIR. 

The  acknowledgment  of  a   deed  executed  out  of  the  territory,  under 

the  act  of  1807,  should  have  the  certificate  of  the  officer  taking  it, 

authenticated  by  the  proper  public  seal  of  the  executive  authority 

where  he  resides;  without  this,  it  will  be  defective. 
It  will  not  be  presumed  that  a  seal  was  annexed  to  a  certificate,  and 

omitted  to  be  entered  by  the  recorder  ;   the  presumption  is,  that  the 

recorder  performed  his  duty. 
It  will  not  be  presumeed  that  the  laws  of  the  territory  of  Missouri 

authorized  justices  of  the  peace  to  take  the  acknowledgment  of  deeds. 

It  must  be  proved  as  a  fact. 
The  certificate  of  the  governor  of  the  territory  of  Missouri,  not  under 

seal,  does  not  furnish  evidence  that  a  particular  person  was  a  justice 

of  the  peace  in  that  territory. 

These  suits  originated  in  Madison  county,  but  were  removed 
to  tlie  county  of  St.  Clair.  They  were  tried  at  August  term,^ 
1853,  before  Underwood,  Judge. 

W.  Martin  and  H.  W.  Billings,  for  appellants. 

G.  Trumbull  and  J.  Gillespie,  for  appellees. 
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Treat,  C.  J.  Buckmaster  and  Evans  brought  an  action  of 
■debt  against  Job,  to  recover  the  statutory  penalty  for  cutting 
trees  on  a  tract  of  land  in  Madison  county.  They  also  brought 
an  action  of  replevin  against  Job,  to  recover  a  quantity  of  cord- 
"wood  made  out  of  the  same  trees.  The  pleadings  required  the 
plaintiffs  to  prove  title  to  the  land  on  which  the  trees  were  cut. 
Both  cases  were  submitted  to  the  same  jury.  The  plaintiffs 
proved  that  the  land  was  entered  by  Joseph  Bartlett,  on  the 
12th  of  September,  1814.  They  proposed  to  lay  the  foundation 
for  the  introduction  of  copies  of  certain  recorded  deeds,  but  the 
defendant  dispensed  with  proof  of  the  absence  of  the  originals, 
and  consented  that  certified  copies  might  be  offered  in  evidence, 
subject  to  any  just  exception.  They  then  read  in  evidence  the 
certified  copy  of  a  deed  from  Bartlett  and  wife  to  Rufus  Easton, 
dated  and  acknowledged  on  the  14th  day  of  February,  1815,  and 
recorded  on  the  following  day.  They  also  offered  the  certified 
copy  of  a  deed  from  Easton  and  wife  to  John  Finley,  bearing 
date  the  27th  of  December,  1817,  and  recorded  on  the  3d  of 
August,  1818.  This  deed  was  acknowledged  on  the  31st  of 
December,  1817,  before  T.  V.  Garner,  a  justice  of  the  peace  of 
the  county  of  St.  Louis,  and  territory  of  Missouri ;  and  the  gov- 
ernor of  the  territory  certified  that  Grarner  was  regularly  com- 
missioned as  such  justice  of  the  peace.  It  was  stated  in  the 
body  of  the  certificate  that  it  was  made  under  the  territorial 
seal,  but  the  record  of  the  deed  failed  to  show  that  any  seal 
was  afiixed.  The  court  excluded  the  deed.  They  then  offered 
certified  copies  of  deeds  from  Finley  and  wife  to  Clayton  Tiffin, 
and  from  Tiffin  and  wife  to  the  plaintiffs  ;  and  also  proof  tend- 
ing to  show  that  the  trees  were  cut  by  the  defendant  on  the  land 
in  question.  This  evidence  was  rejected.  The  jury  found  the 
issues  for  the  defendant  and  judgments  were  rendered  thereon. 

The  main  question  in  the  cases  relates  to  the  acknowledg- 
ment of  the  deed  from  Easton  to  Finley.  The  act  of  the  17th 
of  September,  1807,  in  force  when  this  deed  was  executed,  pro- 
vided :  "  All  deeds  and  conveyances,  made  and  executed  by 
any  persons  not  residing  within  this  territory,  and  brought 
hither  to  be  recorded  in  the  county  where  the  lands  lie,  the 
acknowledg;ment  thereof  being  taken  and  made  in  manner  here- 
inbefore  directed,  before  any  mayor  or  chief  magistrate,  or 
officer  of  the  cities,  towns  or  places,  where  such  deeds  or  con- 
veyances are,  or  shall  be  made  or  executed,  and  certified  under 
the  common  or  public  seal  of  such  cities,  towns,  or  places,  shall 
be  as  valid  and  effectual  in  law,  as  if  the  same  had  been  made 
and  acknowledged  in  manner  aforesaid."  It  will  not  be  neces- 
sary to  determine  what  officers   were   authorized  by  that  act,  to 
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take  the  acknowledgment  of  deeds  made  out  of  the  territory. 
The  certificate  of  the  officer,  taking  the  acknowledgment  of  such 
a  deed,  was  to  be  authenticated  by  the  proper  public  seal.  His 
official  character  was  to  be  proved  by  the  appropriate  seal.  If 
a  justice  of  the  peace  in  the  territory  of  Missouri  was  within  the 
provisions  of  the  law,  and  his  official  character  could  be  proved 
by  the  territorial  seal  the  execution  of  the  deed  in  question  was 
not  verified  in  the  mode  prescribed.  It  does  not  appear  from 
the  record,  that  the  seal  of  the  territory  was  attached  to  the 
governor's  certificate.  This  court  cannot  intend,  that  the  seal 
was  annexed  to  the  certificate,  and  omitted  to  be  entered  by 
the  recorder.(a)  The  presumption  rather  is,  that  the  recorder  per- 
formed his  duty,  and  transcribed  the  deed  into  the  record  pre- 
cisely as  it  was  presented. 

Nor  was  the  copy  admissible  under  the  act  of  the  30th  of 
December,  1822.  That  act  provides,  "That  all  deeds  and  con- 
veyances, for  the  conveyance  of  lands,  tenements,  and  heredita- 
ments, lying  within .  this  State,  which  have  been  executed  and 
acknowledged,  in  conformity  with  the  laws  of  the  State  or  ter- 
ritory in  which  they  were  executed,  and  which  have  heretofore 
been  reduced  to  record  in  the  recorder's  office,  shall  be  deemed 
and  held  to  be  duly  executed  and  recorded  in  as  full  and  perfect 
a  manner  as  if  the  said  deeds  and  conveyances  were  proved 
and  acknowledged  according  to  the  laws  of  this  State."  This 
provision  is  not  broad  enough  to  embrace  this  deed.  There  is 
nothing  in  the  cases  to  show,  that  the  deed  was  executed  in 
conformity  to  the  laws  of  Missouri.  This  court  cannot  presume 
that  the  laws  of  that  territory  authorized  justices  of  the  peace 
to  take  the  acknowledgment  of  deeds.  That  is  a  matter  of  stat- 
utory regulation  or  local  usage,  of  which  the  courts  of  another 
State  cannot  take  judicial  notice.  It  must  be  proved 
as  a  fact,  by  the  production  of  the  statute,  or  by  evidence  of 
the  usage.  But  if  justices  of  the  peace  had  such  authority, 
there  would  still  be  no  proof  of  the  official  character  of  the  per- 
son before  whom  this  deed  was  acknowledged.  The  certificate 
of  the  governor  not  being  under  the  seal  of  the  territory,  fur- 
nished no  evidence  that  Garner  was  a  justice  of  the  peace. 

The  acts  of  the  21st  of  July,  1837,  and  the  26th  of  February, 
1841,  are  not  applicable.  The  former  ,act  made  the  registry  of 
a  deed  defectively  acknowledged,  notice  to  subsequent  pur- 
chasers and  creditors  ;  but  it  expressly  declared  that  the  deed  , 
should  not  be  admissible  in  evidence,  without  due  proof  of  its 
execution.  The  latter  act  validated  a  deed  acknowledged  or 
proved  in  conformity  to  the  laws  of  the  State   or  territory  whera 

(a)  Skinner  v.  Fulton,  39  111.  R.  484 ;  Moore  v.  Titman,  33  111  R.  358. 
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made,  provided  the  clerk  of  a  court  of  record  within  such  State 
or  territory  certified  under  the  seal  of  the  court,  that  the  deed 
was  so  acknowledged  or  proved.  The  plaintiffs  offered  no  evi- 
dence of  the  execution  of  this  deed  under  the  first  act ;  nor  did 
they  exhibit  any  certificate  under  the  last  act,  until  the  deed  was 
acknowledged  or  proved  pursuant  to  the  laws  of  Missouri. 

Nor  is  the  deed  within  the  provisions  of  the  act  of  the  15th  of 
February,  1851.  That  act  declares  that  the  'certified  copy  of  a 
deed,  made  in  another  State  or  territory,  and  recorded  in  the 
proper  county  in  this  State,  shall  be  admitted  in  evidence,  if  the 
party  offering  the  same  shall  produce  the  certificate  of  a  clerk  of 
a  court  of  record  of  that  State  or  territory,  verified  by  the  seal  of 
the  court,  that  the  deed  is  executed  and  acknowledged,  or  proved 
in  conformity  to  the  laws  of  such  State  or  territory.  No  such 
certificate  was  offered  in  support  of  the  certified  copy  of  this  deed. 

The  plaintiffs  were  not  entitled  to  introduce  a  copy  of  the 
record  of  this  deed  under  any  of  these  statutes.  They  could  not 
have  introduced  the  original  deed  without  further  proof  of  its 
execution.  No  greater  effect  could  be  given  to  a  certified  copy. 
As  this  deed  was  properly  excluded,  it  will  not  be  necessary  to 
inquire  as  to  the  admissibility  of  the  other  evidence.  It  could 
not  avail  the  plaintiffs,  unless  they  were  able  to  deduce  title  from 
Easton. 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 
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JosiAH  Dayight,  impleaded,  &c.,   appellant,  v.  John  Newell, 

appellee. 

APPEAL  FROM  McHENRY. 

One  of  several  executors  may  assign  a  promissory  note,  made  payable 
to  the  testator. 

A  promissory  note  signed  by  several  parties  assuming  to  represent  a 
printing  company,  will,  when  presented  as  proof,  entitle  the  party  to 
a  judgment  ;  unless  a  plea,  verified  by  aifidavit,  puts  in  issue  the 
authority  of  the  parties  making  the  note,  to  bind  the  other  members  of 
the  company. 

This  cause  was  heard  before  J.  G.   Wilson,  Judge,  at   the 
March  term,  1854,  of  the  McHenry  Circuit  Court. 

The  opinion  of  the  court  furnishes  a  statement  'of  the  case, 

C.  McClure,  for  appellant. 

Glover  and  Cook,  for  appellee. 

Treat,  C.  J.     This  was  an  action  of  assumpsit,  brought  bv 
ITewell  against  Petrie  and  twenty-five  other  persons,  sixteen  of 
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Tvhom  "were  served  -R-ith  process.  The  plaintiff  recovered  a 
judgment  therein,  which  was  reversed  in  this  court.  See  Petrie 
V.  Xewell,  13  Illinois  647.  On  the  remanding  of  the  cause  to 
the  circuit  court,  the  plaintiff  filed  an  amended  declaration. 
The  first  count  alleged  in  substance,  that,  on  the  loth  of  Janu- 
ary, 1847,  the  defendants,  together -R-ith  Hutchins  and  Coombs, 
since  deceased,  by  the  name  and  style  of  the  "McHenry 
County  Printing  Company,  J.  Dwight,  Treasurer,"  made  their 
certain  promissory  note,  \vhereby  they  promised  to  pay  one  day 
after  date  to  James  Hutchins,  or  order,  the  sum  of  $102.33,  with 
interest,  for  value  received ;  that  the  payee  afterwards  departed 
this  life,  and  that  Ilem-y  Petrie  and  Emily  H.  Hutchins,  the 
executor  and  executrix  of  his  estate,  assigned  the  note  to  the 
plaintiff.  The  second  count  alleged  in  substance,  that  the 
defendants,  and  Hutchings  and  Coombs,  since  deceased,  •  made 
their  promissory  note,  by  the  name  and  style,  and  in  the  words 
and  figures  following:  '"Woodstock,  Jan.  15,1847.  One  day 
after  date,  for  value  received,  the  McHenry  County  Printing 
Company  promise  to  pay  to  James  Hutchins,  or  order,  one  hun- 
dred and  two  and  ^fj  dollars,  with  interest.  J.  Dwight,  Treas- 
urer." ^Miereby  the  defendants  promised  to  pay  said  Hutchins 
the  sum  of  money  in  said  note  specified,  according  to  the  tenor 
and  effect  thereof  ;  that  the  payee  afterwards  died,  and  Emily 
H.  Hutchins,  his  executrix,  assigned  the  note  to  the  plaintiff. 
The  third  count  alleged  in  substance,  that  on  the  fii'st  of  June, 
1846,  the  defendants,  with  Hutchins  and  Coombs,  since  de- 
ceased, by  the  name  and  style  of  "For  the  McHeniy  County 
Printing  Company,  James  Hutchins,  Henry  Petrie,  S.  C.  Brown, 
fimance  committee,"  made  their  promissory  note  of  that  date, 
whereby  they  promised  by  that  name  and  style  to  pay  to  James 
Hutchins,  or  order,  SHI. 52,  on  demand,  and  interest  annually, 
for  value  received  ;  that  the  payee  afterwards  died,  and  Petrie 
and  Hutchins,  the  executor  and  executrix  of  his  estate,  assigned 
the  note  to  the  plaintiff.  The  fourth  count  alleged  in  substance, 
that  the  defendants,  and  Hutchins  and  Coombs,  since  deceased, 
made  their  promissory  note,  by  the  name  and  style  and  in  the 
words  and  figures  followinor : — 

"Woodstock,  1st  June,  1846. 
"For   value  received   of   James  Hutchins,  we  promise  to  pay 
him,  or   order,  one  hundi'ed  and   eleven  f^^  dollars,  on    demand, 
and    interest    annually.     For    the    McHenry    County    Printing 
Company,  Ja^ies  HuTCHEsS,      ) 

Henry  Petrie,         >      Finance 
S.  C.  Browx,  )  Committee." 
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Whereby  the  defendants  promised  to  pay  said  Hutchins  the 
sum  of  money  in  said  note  specified,  according  to  the  tenor  and 
effect  thereof  ;  that  the  payee  afterwards  died,  and  Emily  H. 
Hutchins,  the  executrix  of  his  estate,  assigned  the  note  to  the 
plaintiff. 

Two  pleas  were  filed  on  behalf  of  the  defendants  generally. 
The  first  wasnon  assumpsit  ;  the  second  was  to  the  fourth  count, 
and  it  averred  in  substance,  that  Henry  Petrie  was  a  joint  execu- 
tor with  Emily  H.  Hutchins  of  the  estate  of  James  Hutchins,  at 
the  time  of  the  assignment  of  the  note  to  the  plaintiff.  A 
demurrer  was  sustained  to  this  plea. 

On  the  trial,  the  plaintiff  read  in  evidence  two  promissory 
notes,  corresponding  precisely  with  those  copied  in  the  second 
and  fourth  counts  of  the  declaration  ;  and  which  were  assigned 
to  the  plaintiff  by  Henry  Petrie  and  Emily  H.  Hutchins,  as  execu- 
tor and  executrix  of  James  Hutchins.  He  also  introduced  the 
last  will  of  James  Hutchins,  and  the  letters  testamentary  of 
Petrie  and  Hutchins,  as  executor  and  executrix  of  his  estate.  On 
this  evidence,  the  court  rendered  judgment  against  the  defend- 
ants who  were  served  with  process,  for  the  amount  of  the  notes 
and  interest. 

1.  The  second  plea  raises  the  question,  whether  one  of  two 
executors  can  assign  a  promissory  note  given  to  the  testator,  so  as 
to  vest  the  legal  interest  in  the  assignee.  This  question  must  be 
answered  in  the  affirmative.  It  is  well  settled  by  authority, 
that  one  of  two  or  more  executors  possesses  the  power  of 
disposing  of  the  personal  assets  of  the  testator  as  fully  as  when 
all  join  in  the  act  of  transfer.  They  have  a  joint  and  entire 
authority  over  the  personal  estate,  and  the  bona  fide  acts  of 
one  in  respect  to  that  estate  are  binding  upon  the  whole. 
They  constitute  in  law  but  one  person  representing  the  testator, 
and  the  act  of  one  is  deemed  to  be  the  act  of  all.  Thus  a 
term  of  years  passes  by  the  assignment  of  one  of  several  execu- 
tors. A  release  of  a  debt  by  one,  binds  all.  A  sale  of  a  chattel 
by  one,  transfers  the  title  to  the  purchaser.  And  one  executor 
may  assign  a  promissory  note,  made  payable  to  the  testator. 
The  act  of  one  is  regarded  as  the  act  of  all.  Bacon's  Ab. ,  Exec- 
utors and  Administrators,  D  ;  Williams  on  Executors,  683  ; 
Wheeler  v.  Wheeler,  9  Cowen  34;  Murray  i>.  Blatchford,  1  Wend. 
583  ;  Bogert  t-.  Hertell,  4  Hill,  492. (a) 

2.  Was  the  plaintiff  entitled  to  judgment  on  the  evidence  ? 
The  principles  of  the  common  law  would  require  him  to  prove 
that  the  defendants  composed  the  printing  company,  and  that 
the  persons  executing   the   notes  had   authority  to  bind  them  in 

{a)  Makepeace  v.  Moore,  5  Gil.  R.  477  ;  Walker  v.  Craig,  18  lU.  R.  123. 
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the  capacity  assumed.  But  our  statute  has  changed  the  law  in 
this  respect.  It  provides,  that.  "In  actions  upon  contracts, 
express  or  implied,  against  two  or  more  defendants,  alleged  to 
have  been  made  or  executed  by  such  defendants,  as  partners  or 
joint  obligors  or  payers,  proof  of  the  joint  liability  or  partnership 
of  the  defendants, or  their  Christian  or  surnames,  shall  not,  in  the 
first  instance,  be  required  to  entitle  the  plaintiff  to  judgment, 
unless  such  proof  shall  be  rendered  necessary  by  pleading  in 
abatement,  or  the  filing  of  pleas  denying  the  execution  of  such 
writing,  verified  by  affidavit,  as  required  by  law."  R.  S.  ch. 
40,  §  8.  This  provision  was  clearly  applicable  to  the  case,  and 
dispensed  with  the  necessity  of  the  proof  indicated.  The  decla- 
ration was  against  the  defendants  as  the  joint  payers  of  two  prom- 
issory notes.  It  alleged  that  by  a  particular  name  and  style, 
they  promised  to  pay  certain  sums  of  money.  These  allegations 
brought  the  case  within  the  operation  of  the  statute,  and  relieved 
the  plaintiff  from  the  production  of  any  other  proof,  than  the 
instruments  described  in  the  declaration.  In  order  to  compel  him 
to  show  in  addition,  that  the  defendants  were  members  of  the 
printing  company,  and  bound  by  the  acts  of  those  executing  the 
notes,  the  defendants  should  have  put  these  questions  in  issue  by 
plea  verified  by  affidavit,  in  the  mode  pointed  out  in  §  14  ch.  83, 
R.  S.(a)  Failing  to  pursue  that  course,  they  admitted  the  gen- 
uineness of  the  notes,  and  their  liability  as  the  makers  thereof. 
The  cases  of  Stevenson  v.  Farnsworth,  2  Gilm.  715,  and  Warren 
V.  Chambers,  12  111.  124,  render  any  further  discusoion  of  the 
question  unnecessary. 

The  judgment  is  affirmed. 

Judgment  affirmed. 


(a)  Adams  «.  King,  16  III.  E.  170  ;  Frye 
Mendell,  40  111.  R.  361. 
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The  Ottawa  Northern  Plank  Road  Company,  appellants,  v. 
James  B.  Murray,  appellee. 


APPEAL  FROM  LA  SALLE. 


Where  a  corporate  company  receives  money  and  gives  a  mortgage  to 
secure  its  re-payment,  the  company  cannot  avoid  liability  b}'' question- 
ing the  authority  of  the  persons  making  the  loan. 

Where  the  condition  of  a  bond  and  mortgage  is  that  on  failure  to 
pay  an  installment  of  interest  when  due,  the  principal  should  immedi- 
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ately  become  payable,  a  neglect  to  pay  an  installment  of  interest 
when  it  becomes  due,  works  a  forfeiture  of  the  mortgage. 

The  decree  in  this  case  was  entered  by  Leland,  Judge,  at  the 
February  special  term,  of  the  La  Salle  Circuit  Court. 

Glover  &  Cook,  for  appellants. 

HoLLiSTER  and  Cavarly,  for  appellee. 

Treat,  C.  J.  The  Ottawa  Northern  Plank  Road  Company 
was  formed  under  the  provisions  of  "  An  Act  for  the  construc- 
tion of  plank  roads  by  a  general  law,"  approved  on  the  12th  of 
February,  1849.  The  company  was  authorized  by  a  special 
act,  passed  on  the  15th  of  June,  1852,  "to  borrow  money  for 
the  purpose  of  constructing  and  operating  said  road  ;  and  to 
that  end,  said  company  is  hereby  authorized  to  mortgage  said 
road,  or  any  part  thereof,  and  its  revenues,  by  a  deed  of  mort- 
gage, executed  by  its  president  by  order  of  its  board  of  direc- 
tors." 

On  the  1st  of  July,  1852,  a  bond  was  executed  in  the  name 
of  the  company  to  Murray,  in  the  penalty  of  $10,000  ;  which 
recited  a  loan  of  $5,000  by  Murray  to  the  company,  for  the 
term  of  three  years,  with  interest  at  the  rate  of  ten  per  centum 
per  annum,  payable  semi-annually  on  the  first  days  of  January 
and  July,  at  the  Bank  of  the  State  of  New  York,  in  the  city  of 
New  York  ;  and  was  conditioned  for  the  payment  of  the  sum 
so  loaned,  and  the  interest  thereon ;  and  it  contained  a  provision 
that  on  the  failure  to  pay  an  installment  of  interest  when  due, 
the  principal  should  immediately  become  payable.  This  instru- 
ment was  executed  by  Hickling,  as  president  and  director  of  the 
company,  and  by  Leland,  Norris,  Hosford,  and  True  as  directors, 
under  their  hands  and  seals.  At  the  same  time,  the  company 
executed  a  mortgage  of  the  road  and  its  appendages  to  Murray. 
It  recited  the  bond  at  large,  and  was  conditioned  for  the  payment 
of  the  loan  therein  specified.  The  mortgage  was  executed  in  the 
name  of  the  company  by  its  president  ;  and  it  stated  that  this 
was  done  by  the  order  of  the  board  of  directors.  It  was  also 
regularly  acknowledged  and  recorded. 

On  the  2d  of  March,  1853,  Murray  exhibited  a  bill  in  chancery 
against  the  company,  praying  for  a  foreclosure  of  the  mortgage. 
The  bill  set  forth  the  foregoing  state  of  facts,  and  alleged  a 
failure  of  the  company  to  pay  the  installment  of  interest  falling 
due  on  the  1st  of  January,  1853,  whereby  the  sum  loaned  had 
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become  due  and  payable.     The  bond  and  mortgage  were  referred 
to  as  exhibits. 

The  company  answered  :  "  That  they  admit  the  company  was 
organized  as  stated  in  the  bill  ;  and  they  admit  that  a  mortgage 
was  executed  as  in  the  bill  stated,  by  the  persons  named  in  the 
bill,  for  money  borrowed  for  the  use  of  the  company,  by  the  per- 
sons executing  the  mortgage.  They  deny  that  the  per- 
sons named  in  the  bill,  as  having  borrowed  the  money  or  executed 
the  mortgage,  were  directors  of  the  company,  or  authorized  to 
bind  the  company  by  mortgage.  They  say  that  inasmuch  as  the 
money  was  borrowed  for  the  use  of  the  company,  that  on  the  18th 
of  January,  1853,  they  paid  to  the  complainant  the  sum  of 
§251.38,  which  was  then  and  there  accepted  and  received  by  him 
in  full  satisfaction  and  discharge  of  the  sum  of  §250,  due  by  the 
terms  of  the  mortgage  on  the  1st  day  of  January,  1853,  and  as 
and  for  the  payment  of  said  installment  of  interest."  A  repli- 
cation was  filed. 

The  company  took  the  deposition  of  a  witness,  who  testified, 
that  on  the  18th  of  January,  1853,  in  the  city  of  New  York,  and 
on  behalf  of  the  company,  he  tendered  the  complainant  §251.38, 
on  account  of  the  interest  due  on  the  loan  on  the  1st  of  that 
month  ;  which  sum  the  complainant  declined  to  receive. 

On  the  hearing,  the  court  decreed  a  foreclosure  of  the  mort- 
gage. It  is  recited  in  the  decree,  that  the  cause  was  heard 
upon  bill,  answer,  exhibits,  and  evidence.  The  bond  and  mort- 
gage appear  in  the  record.  The  company  prosecuted  an 
appeal. 

It  is  apparent  from  the  record,  that  the  bond  and  mortgage  were 
m  evidence  on  the  hearing  of  the  case.  They  were  made  exhibits 
by  the  bill,  and  they  are  copied  mto  the  record.  The  decree  states 
that  the  cause  was  heard  upon  exhibits,  and  as  there  were  no 
other  exhibits  in  the  case,  it  manifestly  has  reference  to  these 
instruments. 

The  complainant  proved  his  case  by  the  production  of  the 
bond  and  mortg;ao;e.  The  bond,  though  not  executed  in  the 
corporate  name,  shows  on  its  face,  that  the  loan  was  m  fact 
made  on  account  of  the  company.  Besides,  the  answer  admits 
that  the  money  was  borrowed  for  the  benefit  of  the  company. 
The  mortgage  was  executed  by  the  company  in  the  mode  pre- 
scribed by  its  charter,  for  the  express  purpose  of  securing  the 
payment  of  the  loan  thus  made.  After  receiving  the  money,  and 
giving  the  mortgage  to  secure  its  re-payment,  the  company 
cannot  avoid  liability  by  questioning  the  authority  of  the  per- 
sons making  the  loan.(<z)     The  company  is  certainly  bound  by  the 

(n)  Reed  v.  Bradley,  17  111.  R.  331. 
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mortgage,  however  it  may  be  as  respects  the  bond.  Even  if 
the  persons  signing  the  bond  are  personally  responsible  thereon 
to  the  complainant,  the  company  is,  notwithstanding,  liable  to 
him  by  force  of  the  mortgage. 

By  the  terms  of  the  mortgage,  the  principal  was  to  become  due 
on  the  failure  of  the  company  to  pay  the  interest  promptly.  It 
failed  to  pay  the  first  installment  of  interest  when  it  fell  due,  and 
the  mortgage  Avas  thereby  forfeited. («)  The  proof  introduced 
by  the  company  did  not  sustain  the  allegation  of  the  answer,  that 
the  complainant  waived  the  forfeiture  by  afterwards  accepting  the 
interest.  He  refused  to  receive  the  money  tendered,  and  thereby 
insisted  upon  the  forfeiture. 

The  decree  must  be  affirmed. 

Decree  affirmed. 

(a)  Tierman  v.  Hindman,  16  111.  R.  403  and  notes  ;  Chitty  on  Bills,  678; 
JSToonan  v.  Lee,  2  Black.  U.  S.  R.  509. 


Smith  Frye,  appellant,  v.  Frederick  Menkins,  appellee. 

APPEAL  FROMIPEORIA. 

A  party  is  not  permitted,  on  trial,  to  deny  the  execution  or  assign- 
ment of  the  instrument  su  ed  on,  unless  the  plea  denying  it  is  verified 
by  affidavit. 

Where  a  declaration  averred  that  a  note  was  given  to  Elnathan  Plat- 
ter by  the  name  and  description  of  L.  Nathan  Platter,  the  plaintiff  has 
only  to  produce  the  note  on  trial  in  support  of  his  claim,  unless  the 
execution  of  the  note  is  denied  by  plea  verified  by  affidavit. 

This  cause  was  tried  before  Peters,  Judge,  at  March  term, 
1854,  of  the  Peoria  Circuit  Court. 

This  was  an  action  of  assumpsit  on  a  promissory  note,  which 
is  as  follows  : — 

"Peoria,  October  7th,  1851. 

On  or  before  the  first  day  of  March  next,  I  promise  to  pay  L. 
Nathan  Platter,  or  order,  the  sum  of  two  hundred  and  sixty  dol- 
lars, for  value  rec'd.  •  Smith  Frye. 

Which  was  indorsed  as  follows  : 

"For  value  received,  I  assign  the  within  note  to  Frederick 
Menkins."  Elnathan  Platter." 

The  declaration  alleges  that  Frye  made  the  note  payable  to 
"Elnathan  Platter;"  by  the  name  and  style  of  "  L.  Nathan 
Platter." 
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The  note  was  offered  in  evidence.  It  was  objected  to  because 
tbere  was  no  evidence  to  show  that  it  was  made  payable  to 
''  Elnathan  Platter,"  by  the  name  of  "  L.  Nathan  Platter,"  or 
that  the  same  was  indorsed  to  plaintiff  by  the  payee  thereof,  or 
that  "  L.  Nathan  Platter"  and  "  Elnathan  Platter"  were  one  and 
the   same  person. 

No  evidence  except  the  note  and  indorsement  was  offered. 

The  court  admitted  the  evidence,  and  rendered  judgment  on  the 
note. 

This  is  the  error  complained  of. 

N.  H.  Purple,  for  appellant. 
Manning  and  Merriman,  for  appellee. 

Treat,  C.  J.  This  was  an  action  of  assumpsit,  brought  by 
Menkins  against  Fry.  The  declaration  alleged  that  the  defen- 
dant made  his  promissory  note,  bearing  date  ihe  7th  of  October, 
1851^  whereby  he  promised  to  pay  Elnathan  Platter,  by  the 
name  and  description  of  L.  Nathan  Platter,  or  order,  for  value 
received,  the  sum  of  $260,  on  or  before  the  1st  day  of  March, 
1852,  and  that  Elnathan  Platter  afterwards  assigned  the  same  to 
the  plaintiff.     The  pleas  were  non  assumpsit  and  payment. 

On  the  trial,  the  plaintiff  offered  in  evidence  a  note  and  indorse- 
ment thereon  in  these  words : — 

"Peoria,  October  7th,  1851. 
On  or  before  the  first  day  of  March  next  I  promise  to  pay    L. 
Nathan  Platter,  or  order,  the»sum  of  two  hundred  and  sixty  dol- 
lars, for  value  received.  Smith  Frye. 

"For  value  received,  I  assign  the  within  note  to  Frederick 
Menkins.  Elnathan  Platter." 

The  plaintiff  objected  to  the  introduction  of  the  instrument, 
because  there  was  no  evidence  offered  to  show  that  it  Avas  made 
payable  to  Elnathan  Platter  by  the  description  of  L.  Nathan 
Platter  ;  or  that  it  was  indorsed  to  the  plaintiff  by  the  payee  ;  or 
that  L.  Nathan  Platter  and  Elnathan  Platter  were  one  and  the 
same  person.  The  court  overruled  the  objection,  and  rendered 
judgment  in  favor  of  the  plaintiff. 

The  note  offered  in  evidence  was  accurately  described  in  the 
declaration,  and  there  was  strictly  no  question  of  variance  in 
the  case.  It  is,  however,  insisted,  that  the  plaintiff  was  bound 
to  show  by  extraneous  evidence,  that  the  promise  was  made  to 
Elnathan  Platter ;  in  other   words,   that  Elnathan   Platter  and 
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L.  Nathan  Platter  were  one  and  the  same  person.  It  may  be, 
that  such  proof  would  be  necessary  at  the  common  law.  But  our 
statute  removes  all  difficulty  in  the  case.  It  provides  that  a 
defendant  shall  not  be  permitted  to  deny  on  trial  the  execution 
or  assignment  of  the  instrument  upon  which  the  suit  is  brought 
unless  the  denial  is  interposed  by  plea  verified  by  affidavit. (a)  If 
no  such  defense  is  made,  the  execution  or  assignment  of  the  in- 
strument is  admitted,  and  the  plaintiff  has  only  to  produce  it  on 
the  trial,  to  entitle  him  to  judgment.  In  this  case,  the  dec- 
laration averred  that  the  defendant  made  his  promissory  note, 
and  thereby  promised  to  pay  a  certain  sum  of  money  to  Elna- 
than  Platter,  by  the  name  and  description  of  L.  Natha,n  Platter. 
The  defendant  thus  had  specific  notice  of  the  instrument  on 
which  the  action  was  brought,  and,  if  he  intended  to  insist  on 
the  trial  that  the  promise  was  not  in  fact  made  to  Elnathan 
Platter,  he  should  have  put  the  question  in  issue  in  the  way 
prescribed  by  the  statute.  As  he  did  not  pursue  that  course, 
he  must  be  held  to  have  made  the  promise  as  alleged  in  the 
declaration.  The  plaintiff  was  entitled  to  judgment  on  the 
evidence. 

The  judgment  is  affirmed. 

Judgment  affirmed. 

(«)  Ante  336  and  note.     Lockridge  v.  Nichols,  25  111.  E.  180.     Contra. 
Goodrich  v.  Reynolds,  31  111.  R.  4:dl  ;  Foy  v.  Blackstone,  31  111.  R.  54'3. 


Jesse  B.  Ketciium,  appellant,  v.  James  B.  Stolp,  appellee. 

APPEAL  FROM   KANE. 

Upon  proceedings  before  tvfo  justices  it  was  ordered,  that  A.  should 
make  a  partition  fence  between  himself  and  B.,  for  which  B.  should 
jDay  ;  the  order  did  not  fix  the  height  of  the  fence.  Upon  a  suit  to 
recover  the  value  of  the  fence,  it  was  held,  that  the  fence  need  not  be 
four  feet  and  six  inches  high,  although  the  legal  voters  of  the  town  had 
decided  that  all  fences  should  be  that  high.  It  was  also  held,  that  A. 
might  recover,  if  the  fence  was  sufficient  for  the  purpose  for  which  it 
was  designed. 

This  was  a  proceeding  commenced  before  a  justice  of  the 
peace  of  Du  Page  county,  and  taken  by  appeal  to  the  Circuit 
Court  of  that  county,  and  by  change  of  venue  to  Kane  county. 
The  complaint  before  the  justice  stated  that  the  fence  viewers 
of  the  town  of  Naperville  had  decided  that  the  north  half  of  the 
fence  between  lands  of  Ketchum  and  Stolp,  should   be   made 

ILL.   R.   VOL.    XV.  23 
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and  kept  in  repair  at  tlie  cost  of  Ketchum,  that  Ketchum  re- 
fused, etc.,  and  that  Stolp  made  the  fence,  etc.  A  judgment 
was  rendered  in  favor  of  Stolp  for  the  cost  of  the  fence,  and 
Ketchum  appealed.  A  judgment  was  rendered  for  Stolp,  in 
the  circuit  court  of  Kane,  Morris,  Judge,  presiding,  at  May 
term,  1854. 

Pi.  G.  MoNTONY,  for  appellant. 

J.  F.  Farnswortii,  for  appellee. 

Caton,  J.  Upon  a  proper  proceeding  under  the  statute,  the 
fence  viewers  decided  and  ordered  that  Ketchum  should  make 
a  certain  portion  of  a  partition  fence  between  himself  and  Stolp. 
This  he  neglected  to  do  for  twenty  days  after  notice  was  given 
as  required  by  law,  whereupon  Stolp  instituted  proceedings  as 
the  statute  requires,  before  two  justices  of  the  peace,  who,  after 
hearing  the  case,  ordered  and  adjudged  that  Stolp  should  make 
the  fence,  but  without  specifying  how  high  it  should  be,  and 
that  Ketchum  should  pay  him  for  making  the  same.  Stolp  made 
the  fence  of  posts  and  boards,  using  some  of  the  old  posts 
as  they  stood,  and  in  some  instances  nailing  the  boards  to  locust 
trees  instead  of  posts.  Ketchum  refused  to  pay  Stolp  for 
making  the  fence,  and  this  suit  was  instituted  for  the  pur- 
pose of  recovering  the  j^mount.  Upon  the  trial,  Ketchum  of- 
fered to  prove  that  the  legal  voters  of  the  town  had,  at  a  town 
meeting,  passed  a  resolution  or  by-law  that  all  fences  in  that 
town  should  be  four  and  one-half  feet  high,  for  the  purpose  of 
showing  and  insisting  that  Stolp  had  not  made  a  lawful  fence, 
according  to  such  resolution,  and  for  that  reason,  was  not  en- 
titled to  recover  anything  for  the  fence  which  he  had  made. 
The  testimony  shows  that  the  fence,  although  not  four  and  one 
half  feet  high,  was  still  a  good  fence,  and  sufficient  to  turn 
orderly  cattle.  And  the  material  question  presented  is,  whether 
Stolp  was  bound  to  make  the  fence  in  conformity  to  the  resolu- 
tion of  the  town  meeting,  before  he  could  recover  even  the  value 
of  the  fence  which  he  did  make?  This  is  not  one  of  those  cases 
where  the  technical  legal  sufficiency  of  the  fence  becomes  im- 
portant or  necessary.  The  order  of  the  justices  did  not  specify 
the  height  of  the  fence  to  be  made,  admitting  their  right  to  have 
done  so.  He  was  simply  ordered  to.  make  the  fence,  and 
Ketchum  was  bound  only  to  pay  the  value  of  the  fence  which 
he  did  make,  and  if  he  made  practically  a  good  fence,  and  one 
which  would  answer  the  purpose  for  which  it  was  designed, 
Ketchum  ought  not  to    complain  that   it  was  made  at  a  less  cost 
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to  him,  than  might  have  been  incurred  for  that  purpose,  especially 
so  long  as  it  is  not  pretended  that  the  fence  is  not  worth  as  much 
in  proportion  to  its  cost,  as  one  four  and  one  half  feet  high  would 
have  been.  It  was  Ketchum's  dutj  to  have  made  the  fence  him- 
self, but  he  neglected  that  duty,  and  this  compelled  his  neighbor 
to  make  the  advance,  and  incur  the  trouble  of  building  it  for  him, 
and  he  should  not  be  allowed  to  complain  that  it  had  been  done 
for  him  too  economically,  so  long  as  a  good  fence  has  been  made, 
and  one  that  answers  the  purpose.  Had  Stolp  made  the  fence 
four  feet  six  inches  high,  we  should  then  most  likely  have  heard 
Ketchum  complaining  that  an  unnecessary  expense  had  been  incur- 
red in  making  it  too  high.  We  have  little  reason  to  believe  that  he 
would  have  been  better  satisfied  then  than  now.  Suppose  a  similar 
order  made  to  repair  a  division  fence,  would  it  be  insisted  that  in 
making  the  repairs  the  fence  should  have  been  made  four  feet  and 
a  half  high,  or  nothing  shall  be  paid  for  the  repairs  ?  Indeed,  it  is 
objected  here  in  the  argument,  that  the  order  of  the  justices  was 
not  complied  with  by  making  the  fence,  because  some  of  the  old 
posts  were  used  where  they  stood,  and  that  hence  he  repaired  the 
old  fence  instead  of  building  a  new  one.  All  these  objections  are 
quite  too  technical  for  the  administration  of  a  neighborhood  law, 
like  this,  which  was  designed  for  the  purpose  of  reasonable  and 
practical  justice,  and  to  compel  one  neighbor  to  do  justice  to  another. 
We  think  the  judgment  was  right,  and  it  must  be  affirmed. 

Judgment   affirmed. 


John  Fkink  et  al.,  appellants,  v.  John  Bolton,  appellee. 
APPEAL  FROM  DU  PAGE. 

As  between  the  parties  a  receipt  is  always  subject  to  explanation.(rt) 

This  was  a  proceeding  to  set  aside  a  fee-bill  and  execution 
issued  by  Bolton  against  Erink  &  Co.  Bolton  had  a  judgment 
against  Erink  &  Co.,  which  was  pending  by  appeal  in  the  supreme 
court ;  while  so  pending  a  settlement  was  made,  and  a  draft  as 
follows  was  given  and  paid : — 

(«)  Walrath  v.  Norton,  5  Gil.  R.  441 ;  Marston  v.  Wilcox,  1  Scam.  B. 
270. 
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"Pay  to  J.  N.  Arnold  or  order,  six  hundred  and  fifty  dollars,, 
being  in  full  for  judgment  of  Bolton  v.  Frink  and  Walker. 

Hexry  Frink. 

"To  John  Frink  &  Co.,  Chicago. 
"  Ottawa,  July  6,  1853." 

On  which  was  indorsed, — 

"  July  9,  1853.     Received  of  W.  Vernon  for  J.  Frink. 

J.  N.  Arnold." 

It  was  insisted  by  Frink  &  Co.  that  the  above  amount  covered 
all  costs.  Bolton  denied  this  assumption.  Henderson,  Judge, 
at  April  term,  1854,  dismissed  the  order  to  stay  execution,  and 
Frink  and  Walker  appealed. 

JuDD  &  Friniv,  for  appellants. 

J.  F.  Farnsworth,  for  appellee. 

Treat,  C.  J.  Priiiia  Jacie,  the  order  and  receipt  showed  a 
satisfaction  of  the  entire  judgment.  But  the  transaction  was  sub- 
ject to  explanation.  It  was  competent  to  show  the  character  and 
extent  of  the  settlement.  As  between  the  parties,  a  receipt  may 
always  be  explained.  The  attorney  of  the  plaintiff  testifies,  that 
the  settlement  only  related  to  the  damages  recovered,  and  that  it 
did  not  extend  to  the  costs  of  the  case. (a)  As  this  statement  is 
not  contradicted  by  the  other  witnesses,  it  must  be  considered  as 
true.  The  payment  of  the  order,  therefore,  only  amounted  to  a 
discharge  of  the  damages,  leaving  the  judgment  for  costs  in  full 
force.  The  court  properly  refused  to  quash  the  execution,  issued 
for  the  collection  of  the  costs. 

The  judgment  is  affirmed. 

Judgment  affirmed. 

(a)  Rand  v.  Scofield,  43  111.  R.  168. 
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William  II.  Adams  ei  al.,   appellants,  v.  James   D.  Johnson, 

appellee. 

APPEAL  FROM  COOK  COUNTY  COURT  OF  COMMON  PLEAS. 

No  particular  form  of  words  is  necessary  to  establish  a  contract  of  war- 
ranty, but  it  must  appear  that  the  party  binds  himself  to  make  good 
the  quality  of  the  article  sold,  and  that  this  made  a  part  of  the  consid- 
eration. 

This  cause  was  heard  before  J.  M.  Wilson,  Judge,  at 
February  term,  1854,  of  Cook  Countj  Court  of  Common 
Pleas. 

Verdict  and  judgment  for  plaintiff.  Defendant  appealed. 
The  facts  of  the  case  sufficiently  appear  in  the  opinion  of  the 
court. 

H.  Frink  and  T.  Hoyne,  for  appellants. 
I.  N.  Arnold  and  Waughoss,  for  appellee. 

Caton,  J.  The  note  upon  which  this  suit  was  brought  was 
given  for  one  of  Wood's  patent  shingle  machines,  and  the  assign- 
ment of  the  right  to  make,  use,  and  vend  the  machines  within 
certain  districts.  Two  grounds  of  defense  were  relied  upon  at 
the  trial.  First,  a  warranty,  and  that  the  machine  did  not  answer 
the  warranty,  and,  second,  fraudulent  representations  made  by 
the  vendor  at  the  time  of  the  sale  of  the  machine  and  transfer  of 
the  right.  We  have  carefully  examined  the  instructions,  and  in 
them  find  no  error.  The  case  seems  to  have  been  fairly  put  to 
the  jury,  who  found  the  issues  joined  for  the  plaintiff  below,  and 
we  have  now  to  determine  whether  the  court  erred  in  refusing  to 
set  aside  that  verdict.  We  are  of  opinion  that  the  evidence  not 
only  justified,  but  that  it  required  the  verdict  which  was  rendered. 
First,  as  to  the  warranty.  The  evidence  relied  upon  to  prove  the 
warranty,  is  a  statement  of  the  plaintiff  below  in  his  answer  to  a 
bill  of  discovery  in  which  he  says,  "  That  this  defendant  may 
have  represented  that  the  said  machine  would  manufacture 
shingles  without  checking  or  splitting  them,  or  words  to  that 
effect ;  do  not  remember  the  words  used."  This  we  do  not  think 
was  evidence  of  a  warranty  of  the  quality  of  this  machine  or  the 
invention.  While  no  particular  form  of  words  is  required  to 
make    a   warranty,  nor   is   it   necessary  that   the   word  warrant 
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should  be  used  to  form  such  a  contract,  still  it  is  necessary  that 
such  expressions  should  be  used  as  show  the  intention  of  the 
party  to  bind  himself  to  make  good  the  quality  of  the  articles  as 
described  or  represented,  and  not  a  mere  statement  or  expression 
of  opinion  as  to  the  quality  or  character  of  the  articles  sold. 
The  evidence  should  show  not  only  that  the  purchase  was  of  the 
article  as  exhibited,  but  also  that  the  purchase-money  was  paid 
for  the  undertaking  of  the  seller  that  the  article  sold  was  of  a 
particular  quality.  In  order  to  constitute  a  warranty,  such  under- 
taking must  enter  into  and  form  an  essential  element  in  the  con- 
sideration of  the  bargain.  Should  every  expression  of  opinion 
upon  the  sale  of  an  article,  be  held  to  create  a  warranty,  proof 
would  not  be  wanting  in  almost  every  instance  of  the  sale  of 
chattels  to  establish  a  warranty ;  for  but  few  articles  are  sold 
where  the  vendor  does  not  praise  his  wares,  and  such  encomiums 
are  generally  understood  by  purchasers  as  they  are  intended  by  the 
sellers.  Where  a  warranty  is  intended,  something  more  than  this 
is  done,  and  the  intention  of  the  parties  is  clearly  manifest  to 
that  effect. («) 

The  next  inquiry  is,  did  Johnson  know  at  the  time  he  made 
this  statement  that  it  was  false,  and  was  the  purchaser  deceived 
thereby  ?  Judging  from  the  evidence  in  this  record,  it  may  still 
be  doubtful  whether  this  machine,  in  skilful  hands,  will  not  make 
shingles  without  checking  or  splitting  them.  Those  who  experi- 
mented with  this  machine,  and  another  like  it,  did  not  succeed 
in  making  shingles  without  checking  or  splitting  them,  and  the 
evidence  tends  to  show  that  even  Johnson  himself  did  not  make 
an  article  which  was  perfect  after  it  was  dried  ;  but  the  testi- 
mony of  several  witnesses  who  have  been  extensively  engaged 
in  the  manufactory  of  these  machines,  and  who  made  the  one 
which  was  the  subject  of  this  sale,  tends  very  strongly  to  show 
that  these  machines,  when  properly  managed,  will  do  good 
work,  and  will  answer  the  description  given  by  Johnson.  At 
any  rate,  there  is  enough  to  show  that  he  may  have  believed, 
in  good  faith,  that  the  machine  would  make  shingles,  when 
properly  managed,  of  the  quality  described.  If  in  this  he 
was  deceived,  still  that  did  not  make  him  guilty  of  a  fraud. 
We  think  the  jury  were  justified  in  the  verdict  which  they 
found. 

Some  other  questions  were  suggested  upon  the  argument  in 
reference  to  the  admissibility  of  evidence,  but  not,  we  think,  of 
sufficient  importance  to  require  particular  notice. 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 

(o)  Ender  v.  Scott,  11  111.  R.  35  ;  Nichol  v.  Williamson,  44  111.  R.  48  ; 
Hanson  v.  Busse,  45  111.  R.  490. 
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Daniel  O'Keefe,  appellant,  v.  Ezra  B.  Kellogg,  appellee. 
APPEAL  FROM  PEORIA. 


A  court  has  the  right  to  order  the  whole  or  part  of  a  verdict  to  be 
entered  of  record,  nunc  pro  tunc,  and  enter  a  judgment  upon  it,  during 
the  term,  even  wliere  the  clerk  has  omitted  that  duty  for  some  daj^s. 

The  jury  may  find,  in  replevin,  that  one  part  of  the  property  belonged 
to  the  plaintitt',  and  another  part  to  the  defendant. 

The  owner  of  personal  property  cannot  sell  his  right  or  title  in  it  to 
another,  while  such  property  is  in  the  actual  adverse  possession  of  a 
third  party  who  claims  it. 

In  the  sale  of  personal  property,  where  any  thing  remains  to  be  done  to 
complete  the  contract,  such  as  ascertaining  quantity,  or  delivering 
possession,  the  title  does  not  pass  till  the  contract  is  thus  completed. 

Judgment  was  rendered  by  Peters,  Judge,  at  November  term, 
1853,  of  the  Peoria  Circuit  Court,  in  favor  of  Kellogg,  for  return 
of  the  wheat  in  the  declaration  mentioned,  and  his  costs,  and  in 
favor  of  O'Keefe  for  one  cent  damages  and  his  costs.  O'Keefe 
prayed  this  appeal. 

N.  H.  Purple,  for  appellant. 

J.  Manning  and  Merriman,  for  appellee. 

This  was  an  action  of  replevin  commenced  by  appellant  against 
the  appellee  for  600  bushels  of  Indian  corn,  and  500  bushels  of 
wheat. 

Declaration  contained  two  counts  :  For  an  unlawful  taking, 
and  for  an  unlawful  detention. 

Pleas,  not  guilty  of  unlawful  taking  ;  not  guilty  of  unlawful 
detention  ;  property  in  defendant  Kellogg. 

On  the  trial  plaintiff"  read  in  evidence  the  following  agreements: 
"The  terms  of  the  foUowino;  ao;reement  between  E.  B.  Kellogg 
of  the  j&rst  part,  and  George  Myers  of  the  second  part,  are 
as  follows,  to-wit :  Ezra  B.  Kellogg  has  sold  his  span  of  horses 
to  George  Myers  for  one  hundred  and  sixty  dollars  ($160), 
his  wheat  for  sixty-five  cents  per  bushel,  his  corn  for  twenty- 
five  cents  per  bushel,  and  his  oats  for  fifteen  cents  per  bushel. 
From  the  afore-mentioned  wheat  and  corn  the  party  of  the  second 
part  reserved  fifty  bushels  of  corn  and  fifty  bushels  of  wheat  for 
his  family,  and  is  to  allow  the  party  of  the  first  part  for  the  corn 
and  wheat  what  he  himself  receives.     The   within    contract  thus 
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expressed  is  to  annul  "vvliat  is  said  in  their  contract  of  February 
24th,  concerning  the  partial  purchase  of  wheat,  corn,  and 
oats. 

"All  the  payment  for  the  above-named  horses,  carriage, 
wagon,  harness,  and  grain  (in  the  granary)  is  to  be  made  by 
the  1st  of  June,  1852,  and  the  undersigned  parties  do  mutually 
bind  themselves,  their  heirs  and  executors,  to  the  full  and  faith- 
ful discharge  of  the  above  contract,  under  the  penalty  of  one 
thousand  dollars  for  the  non-fulfilment  thereof ;  no  part  of  this 
agreement  shall  be  changed  unless  by  the  mutual  consent  of 
both  the  respective  parties.  In  testimony  whereof,  we  have  here- 
unto set  our  hands  and  seals  this  27th  day  of  February,  1852. 

E.  B.  Kellogg. 
George  Myers." 

Plaintiff  next  read  the  following  contract :  "  Know  all  men  by 
these  pi'esents,  that  I,  George  Myers,  of  Woodford  county,  have 
this  day  sold  unto  Daniel  O'Keefe,  of  Peoria,  Illinois,  all  my 
wheat  in  my  barn,  on  the  premises  purchased  by  me  of  E.  B. 
Kellogg,  of  said  county  of  Woodford,  supposed  to  be  about  500 
bushels,  also  all  the  corn  in  said  barn,  supposed  to  be  about  600 
bushels,  being  all  the  wheat  and  corn  on  said  premises,  except  50 
bushels  of  each  reserved  by  said  Kellogg  in  my  purchase  of  him.. 
Said  wheat  and  corn  to  be  delivered  upon  the  premises  to  said 
O'Keefe  or  his  order,  the  wheat  at  sixty  and  the  corn  at  fifteen 
cents  per  bushel.  The  amount  of  my  indebtedness  to  said  O'Keefe 
of  $112,  and  John  B.  Warner  $25,"'Dobbins  &  Co.  $36,  Mr.  Ben- 
sel  $7,  Mr.  Mounts  $4,  Purple  &  Sanger  $10,  assumed  by  said 
O'Keefe,  to  be  deducted  from  the  purchase-money  of  said  grain, 
and  the  balance  due  to  be  paid  on  the  delivery  of  the  said  corn 
and  wheat  at  the  price  aforesaid.  George  Myers.    . 

May  10th,  1852." 

Plaintiff  next  read  the  writ  of  replevin  and  return.  Wheat  re- 
plevied, 371^-  bushels  ;  corn  replevied,  414^  bushels. 

Plaintiff  then  called  James  McCoy,  who  testified  (the  con- 
tract Avith  Myers  and  Kellogg  having  been  shown  him)  that 
he  had  seen  the  contract  before  ;  that  Myers  purchased  a  farm 
of  Kellogg  and  took  possession  of  it,  and  the  barn  where  the  corn 
was,  and  used  out  of  the  corn  and  oats  ;  had  rented  out  the 
farm  ;  Kellogg  reserved  the  house  till  1st  of  June,  1852  ;  Myers 
boarded  with  Kellogg  ;  witness  lived  there  also  ;  oats  and  wheat, 
and  475  bushels  of  corn  in  granary  ;  left  there  about  the  1st  of 
April ;  Kellogg  reserved  use  of  horses  for  Sabbath  days  ;  did 
not  use  them  as  his  own ;  witness  and  his  brother,  at  request  of 
parties,  made  an  estimate  of  amount   of  corn  and  oats ;  Myers 
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was  to  take  tliem  at  our  estimate  ;  this  same  day  contract  was 
made, 

Alexander  McCoy,  called  by  plaintiff,  stated  that  lie  and  his 
brother  estimated  the  corn  and  oats  ;  put  up  the  corn  and  most 
of  the  oats  ;  JNIyers  was  to  take  them  at  their  estimate  ;  Myers 
took  control  of  the  grain  ;  some  grain  replevied  ;  the  threshers 
were  to  estimate  the  wheat ;  I  left  with  James  McCoy  ;  after 
contract,  Myers  claimed  the  grain  as  his  ;  Kellogg  used  horses 
Sunday ;  Myers  hired  men  and  fed  them  ;  never  saw  Kellogg 
exercise  any  acts  of  ownership  over  the  property  after  the 
trade. 

Defendant  called  a  witness,  his  daughter,  who  remembered 
when  contract  was  made  ;  Myers  then  resided  at  our  house  ; 
boarded  there  ;  left  about  March  or  April ;  father  nailed  up  the 
granary  about  a  week  before  Myei'S  left;  don't  remember  date  ; 
jNIyers  came  in  an  hour  or  two  after,  very  angry ;  went  off  to 
other  house  on  the  farm  occupied  by  tenant ;  horses  still  on 
farm ;  Myers  one  time  took  wheat  away  when  father  was  from 
home  ;  when  he  came  back  he  took  him  to  task  about  it ;  that 
Myers  took  the  grain  off  on  Sunday  when  my  father  was  away ; 
he  allowed  he  had  no  right  to  take  it  away,  and  promised  not  to 
do  so  again  ;  father  had  heard  reports  that  Myers  had  been  sel- 
ling or  trying  to  sell  the  property  ;  Myers  said  he  had  no  inten- 
tion of  selling  it;  father  said  to  him,  there  is  a  definite  under- 
standing that  this  property  is  not  to  be  sold  (by  Myers)  till  it  is 
paid  for  ;  and  Myers  said  it  was  so  ;  this  not  morethan  two  weeks 
before  Myers  left ;  there  were  two  nearly  similar  conversations 
between  them  ;  my  father  said  there  was  a  distinct  understand- 
ing and  agreement  that  none  of  the  property  should  be  removed 
till  they  were  paid  for,  and  Myers  admitted  that  such  was  their 
understanding  and  agreement  between  them  ;  cannot  recollect 
the  day  of  any  of  these  conversations  ;  think  it  might  have  been 
in  May,  &c.  ;  first  conversation  perhaps  three  weeks  before 
Myers  left ;  other  a  week  after  the  first ;  I  was  there  when  the 
grain  was  replevied  ;  father  kept  possession  of  property  from  the 
time  he  nailed  up  the  granary  till  it  was  replevied  ;  Myers  left 
about  a  week  before  grain  was  replevied  ;  was  present  when  the 
written  contract  was  made ;  know  of  no  other  contract ;  father 
said  to  Myers,  it  is  our  contract  that  you  shall  not  have  the  pro- 
perty till  it  is  paid  for ;  Myers  assented  ;  hired  men  of  Myers 
took  care  of  horses  ;  fed  out  of  the  grain  ;  Myers  sold  the  horses  ; 
father  compromised  with  purchaser  and  got  them  back. 

Several  instructions  were  given  at  defendant's  request.  Those 
objected  to  are  the  following  : 

1.  If  the  facts  so  warrant  it,  the  jury  can  find  property  in  the 
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wheat  in  the  defendant  in  this  suit,  and  property  in  the  corn  in 
the  plaintiff. 

3.  If  the  jury  believe  from  the  evidence,  that  at  the  time  of 
the  execution  of  the  bill  of  sale  byiVIyers  to  O'Keefe,  Kellogg  was 
in  possession  of  the  property  in  controversy,  claiming  title  there- 
to, such  bill  of  sale  conveys  no  title,  unless  it  is  shown  by  the 
evidence  that  Kellogg  had  no  right  to  the  possession. 

4.  If  by  the  terms  of  a  contract  of  sale  of  personal  property 
any  thing  remains  to  be  done  by  the  parties,  as  in  case  of  grain 
the  quantity  is  yet  to  be  ascertained ;  the  sale  is  not  consum- 
mated, until  the  amount  of  such  grain  is  ascertained  and  delivery 
is  made. 

5.  A  contract  for  the  sale  of  personal  property  is  an  entirety, 
and  the  whole  must  be  taken  together,  and  if  the  jury  believe 
from  the  evidence  that  under  the  contract  of  sale  between  Kelloo;o; 
and  Myers  any  thing  remained  to  be  done  after  the  execution  of 
such  contract,  such  as  the  adjustment  of  the  amount  of  any  por- 
tion of  the  grain  specified  in  said  bill  of  sale,  such  bill  of  sale 
passes  no  title,  until  such  subsequent  act  is  done. 

The  jury  returned  a  verdict  as  follows  :  "We  the  jury,  find  the 
ownership  of  the  Indian  corn  in  the  plaintiff,  and  the  ownership 
of  the  wheat  in  the  defendant.     D.  Bristol,  Foreman." 

The  court  stated  to  the  jury  that  the  verdict  was  not  in  form, 
and  inquired  if  they  intended  to  find  the  defendant  guilty  as  to 
the  corn,  and  not  guilty  as  to  the  wheat ;  they  said  they  did. 
The  court  stated  that  the  jury  should  find  damages,  and  they 
might  find  nominal  damages  of  one  cent,  and  the  jury  assented 
thereto,  and  the  court  made  the  following  minute  upon  its  docket : 
"Verdict,  guilty  as  to  the  corn  in  declaration  mentioned,  and  not 
guilty  as  to  the  wheat,  and  damages  one  cent ;"  which  was  the 
only  entry  made  by  the  court  or  clerk  of  any  verdict  in  said  cause 
at  that  time. 

The  plaintiff  entered  a  motion  for  a  new  trial.  1.  Because 
verdict  was  against  law.  2.  Because  verdict  was  against  evi- 
dence. 3.  Because  the  court  gave  improper  instructions  asked 
by  defendant.  4.  Because  the  verdict  is  not  responsive  to  the 
issues.  5.  Because  plaintiff  has  discovered  new  and  important 
testimony  since  the  trial. 

The  verdict  of  the  jury  was  rendered  on  the  14th  December, 
1853.  On  the  17th  December,  1853,  the  court,  on  motion  of 
defendant,  made  the  following  order:  "And  now  it  being  made 
to  appear  to  the  said  court  that  the  verdict  returned  by  the  jury 
in  said  cause  in  these  words,  'We,  the  jury,  find  the  owner- 
ship of  the  Indian  corn  in  the  plaintiff,  and  the  ownership  of  the 
wheat    in  the    defendant,  D.    Bristol,  Foreman,'  still    remains 
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among  the  papers  in  said  cause,  but  has  not  been  filed  or  re- 
corded by  the  clerk  of  said  court,  it  is  ordered  that  the  same  be 
filed  by  the  said  clerk,  nanc pro  tunc,  and  be  by  him  recorded  to 
constitute  a  part  of  the  finding  of  the  jury  in  said  cause,  and 
that  judgment  be  rendered  upon  the  same,  together  with  that 
part  of  the  verdict  of  said  jury  given  upon  the  suggestion  of  the 
court,  in  the  words  and  figures  following,  'Verdict,  guilty  as  to 
the  corn  in  declaration  mentioned,  and  not  guilty  as  to  the 
wheat,  and  damages  one  cent,'  as  constituting  the  finding  of  the 
jury  in  said  cause  when  taken  and  considered  together." 
Plaintifi"  excepted  to  said  order. 

Caton,  J.  We  see  no  objection  to  the  course  pursued  by  the 
court  in  recording  the  verdict  of  the  jury.  When  the  jury  re- 
turned their  verdict,  it  was  observed  by  the  court  that  it  only 
determined  one  of  the  issues  submitted  to  them  ;  and  on  the 
suggestion  of  the  court  the  verdict  was  so  amended  as  to  decide 
the  other  issues,  and  only  this  latter  part  of  the  verdict  was 
entered  upon  the  record  at  the  term  ;  the  paper  which  was  re- 
turned by  the  jury  which  contained  their  verdict  on  the  other 
issue  not  being  filed  at  the  time  by  the  clerk,  but  remaining 
among  the  papers  in  the  cause.  Three  days  after,  when  the 
motion  for  a  new  trial  was  argued,  this  omission  was  discovered, 
and  the  court  ordered  that  part  of  the  verdict  be  recorded  nunc 
pro  tunc^  and  then  rendered  judgment  upon  the  whole  verdict. 
Had  this  portion  of  the  verdict  been  recorded  at  the  time  it  was 
rendered,  and  when  the  other  part  of  the  verdict  was  recorded, 
no  objection  could  have  been  alleged.  It  was  apart  of  the  ver- 
dict of  the  jury,  and  as  such  by  them  declared  to  the  court,  and 
whether  it  was  actually  entered  of  record  one  moment  or 
another,  could  make  no  diff'erence.  Had  the  clerk  omitted  for 
three  days  to  enter  any  part  of  the  verdict,  the  court  would  have 
had  the  right  to  direct  him  to  enter  the  entire  verdict  at  that 
time.  It  is,  probably,  not  uncommon  for  clerks  to  omit  to  enter 
verdicts  at  the  moment  they  are  received  ;  and  it  is  the  duty  of 
the  court  to  see  that  the  rights  of  suitors  are  not  prejudiced  by 
such  omission.  Here  there  was  no  alteration  of  the  verdict 
after  the  jury  had  separated,  but  the  actual  entry  of  their  verdict 
truly,  as  they  had  rendered  it  in  open  court ;  and  in  this  the 
court  did  not  err. 

The  remaining  errors  to  be  considered  are  upon  exceptions 
taking  to  the  giving  of  instructions  for  the  defendant. 

The  first  instruction  is,  that  the  jury  could  find  a  part  of  the 
property  replevied  to  belong  to  the  plaintifi",  and  a  part  to  the 
defendant.     To  this  there  can  be  no  objection.     No  complaint 
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is  made  of  the  second  instruction.  The  third  instruction  asserts 
the  principle,  that  the  real  owner  of  personal  property  cannot 
sell  his  right  or  title  in  it  to  another  while  it  is  in.  the  actual  ad- 
verse possession  of  one  who  claims  title  to  it.  This  court 
held  such  to  be  the  law  in  the  case  of  McGoon  7).  Ankeny,  11 
111.  558.  That  decision  was  made  upon  satisfactory  authority, 
and  as  none  have  been  found  to  the  contrary,  we  must  still 
adhere  to  it,  and  this  case  is  a  fair  illustration  of  the  reason  of 
the  rule.  That  reason  is,  that  it  is  against  the  policy  of  the  law 
to  allow  a  party  to  buy  a  lawsuit, — a  mere  right  of  action, — 
in  attempting  to  purchase  personal  property.  This  litigation  is 
the  fruit  of  this  purchase,  so  far  as  the  wheat  is  concerned, 
which  the  jury  have  found  was  in  the  possession  of  the  defend- 
ant, who  was  claiming  title  to  it. (a)     The  instruction  was  right. 

The  fourth  instruction  is  as  follows:  "If,  by  the  terms  of  the 
contract  of  sale  of  personal  property,  any  thing  remains  to  be 
done  by  the  parties,  as  in  case  of  grain,  where  the  quantity  is 
yet  to  be  ascertained,  the  sale  is  not  consummated  until  the 
amount  of  such  grain  is  ascertained  and  delivery  is  made."  With 
the  construction  assumed  on  the  argument,  this  instruction 
would  be  erroneous.  Where  any  thing  remains  to  be  done  to 
complete  the  contract,  such  as  ascertaining  the  quantity  and 
the  delivery  of  possession,  the  title  does  not  pass  till  the  contract 
is  thus  completed,  while  the  title  may  pass  when  the  contract  is 
completed,  although  something  may  remain  to  be  done  under 
the  contract  in  order  to  ascertain  the  amount  to  be  paid  by  the 
purchaser.  In  such  a  case,  if  the  possession  is  delivered  under 
the  contract,  and  such  is  the  intention  of  the  parties,  the  title 
may  pass  although  the  quantity  is  subsequently  to  be  ascer- 
tained. In  this  instruction,  when  fairly  understood,  the  court 
told  the  jury,  that  if  by  the  contract  of  sale  the  quantity  of  grain 
was  still  to  be  ascertained  and  the  possession  was  still  to  be 
delivered,  the  title  did  not  pass  until  those  acts  were  done,  and 
such  we  understand  to  be  the  law. 

By  the  fifth  instruction  the  jury  were  told  that  the  contract 
for  the  sale  of  the  personal  property  was  an  entirety,  and  must  all 
be  taken  together,  and  that  no  title  passed  if  any  thing 
remained  to  be  done  under  the  contract,  such  as  the  adjustment 
of  the  amount  of  grain  specified  in  the  bill  of  sale.  I  cannot 
say  that  this  instruction  stated  the  law  as  it  is,  although  posses- 
sion might  have  been  delivered,  and  although  it  may  have  been 
theintentionof  the  parties  that  the  title  should  pass,  yet  the  jury 
were  told  that  if  any  portion  was,  by  the  terms  of  the  contract, 
to    be   subsequently    ascertained,     no    title    whatever     passed. 


{'1)  But  see  Tome  v.  Dubois,  6  Wtil.  U.  S.  R.  548. 
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The  parties  certainly  had  a  right  to  make  an  agreenaent  and  to 
do  acts  which  would  pass  the  title  leaving  the  quantity  to  be 
subsequently  determined.  Should  I  sell  a  quantity  oi:  grain  in 
a  warehouse  to  be  shipped  to  Chicago  by  the  purchaser,  the  quan- 
tity to  be  there  determined,  no  doubt  the  title  would  pass  so  soon 
as  the  grain  should  be  put  on  board  the  purchaser's  boat,  although 
the  quantity  was  still  to  be  ascertained.  Many  cases  may  be 
put  where  the  title  would  undoubtedly  pass,  when  not  only  the 
quantity,  but  even  the  quality  or  price  o£  the  article  purchased  is 
left  open,  by  the  terms  of  the  contract,  for  future  determination. 
Again,  this  instruction  actually  tells  the  jury,  that  if  the  quanti- 
ty of  any  portion  of  the  grain  was  not  determined,  the  bill  of 
sale  conveyed  no  title  whatever  till  the  amount  of  all  the  grain 
was  ascertained.  In  other  words,  although  the  quantity  of  the 
corn  was  ascertained,  yet  no  title  even  to  that  passed,  if  the 
quantity  of  wheat  was  still  to  be  determined.  But,  as  it  is  clear 
by  the  verdict  of  the  jury,  who  found  that  the  title  to  the  corn 
did  pass,  and  that  the  title  to  the  wheat  did  not  pass,  that  they 
did  not  so  understand  the  instruction,  this  objection  might  possi- 
bly be  got  over  if  the  instruction  were  otherwise  unexceptionable. 
For  the  error  which  we  find  in  this  instruction  alone,  the  judg- 
ment must  be  reversed,  and  the  cause  remanded.(a) 

Judgment  reversed. 

(a)  As  to  what  constitutes  a  sale  of  personalty.  Wade  v.  Moffett,  21 
111.  R.  114  ;  Rhea  r.  Rener,  21  111.  R.  531  ;  Crnikshank  v.  Cogswell,  26  111. 
R.  360 ;  Sidwell  v.  Lobly,  27  111.  R.  440  ;  Holiday  v.  Burgess,  34  111.  R.  114; 
Kohl  V.  Lindley,  39  111.  R.  195. 


William  A.  Lake,    plaintiff   in    error,  v.  Franklin  C.    Cook, 
defendant  in  error. 

ERROR  TO  KANE. 

Courts  of  law  exercise  an  equitable  jurisdiction  over  judgments 
entered  by  confession  .upon  bonds  and  warrants  of  attorney. 

If  it  clearly  appears  that  a  plaintiff  was  not  entitled  to  judgment,  it 
should  be  vacated  ;  if  the  case  is  involved  in  doubt,  an  issue  should 
be  directed  to  try  the  question.  For  the  security  of  the  plaintiff,  the 
judgment  may  stand  until  the  merits  of  the  case  are  heard  and  deter- 
mined. 

All  the  facts  of  this  case  are  stated  in  the  opinion  of  the 
Chief  Justice. 

The  application  was  heard  in  the  circuit  court  of  Kane  county, 
before  J.  G.  Wilson,  Judge,  at  the  May  term,  1853. 
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Faensworth  and  Ferguson,  for  plaintiff  in  error. 
T.  L.  Dickey,  for  defendant  in  error. 

Treat,  C.  J.  At  the  November  term,  1852,  of  the  Kane 
circuit  court,  F.  C.  Cook  filed  a  declaration  in  assumpsit 
against  W.  A.  Lake  upon  a  promissory  note,  bearing  date  the 
25th  of  July,  1849,  made  by  Lake  to  Cook,  for  the  sum  of 
$290,  payable  in  one  year  with  interest.  He  also  filed  there- 
with a  warrant  of  attorney  executed  by  Lake  at  the  same  time, 
authorizing  a  confession  of  judgment  on  the  note.  It  contained 
this  provision  :  "No  writ  of  error  or  appeal  shall  be  prosecuted 
upon  the  judgment  entered  by  virtue  hereof  ;  nor  any  bill  in 
equity  filed  to  interfere  in  any  manner  with  the  operation  of  said 
judgment  ;  and  to  release  all  errors  that  may  intervene  in  the 
entering  up  of  said  judgment,or  issuing  execution  thereon."  Judg- 
ment was  thereupon  entered  in  favor  of  Cook,  for  $370. 

At  the  February  term,  1853,  Lake  entered  a  motion  to  set 
aside  the  judgment,  which  was  continued  at  the  instance  of 
Cook.  At  the  next  term,  the  motion  was  heard  upon  the  fol- 
lowing affidavits.  The  defendant  swore,  that  "the  note  and 
warrant  of  attorney  upon  which  the  judgment  was  entered, 
were  given  without  any  consideration  of  any  name  or  nature, 
but  were  fraudulently  obtained  by  Cook  from  deponent.  And 
deponent  had  no  notice  whatever,  that  Cook  intended  to  enter 
judgment  on  the  note  and  warrant  of  attorney,  or  that  such 
judgment  was  entered,  until  after  the  adjournment  of  this 
court  at  the  November  term  ;  nor  until  an  execution  had  been 
issued  thereon,  sometime  in  the  month  of  December  last.  This 
deponent  therefore  prays, that  the  judgment  and  execution,  and  all 
proceedings  subsequent  to  the  .declaration,  be  set  aside,  and  he 
be  permitted  to  plead  to  the  declaration,  and  defend  the  suit." 
Dorcas  Lake  testified,  "that  she  was  present  when  the  note 
was  given  by  Lake  to  Cook,  and  saw  the  same  ;  that  Cook  brought 
the  note  and  power  of  attorney  attached,  ready  filled  up,  to 
the  hotel  Lake  was  keeping,  and  into  a  room  where  were  this 
afiiant  and  Lake  and  his  wife,  and  then  stated  to  Lake  that  he 
wanted  the  note  executed  by  him,  in  order  to  prevent  Aus- 
tin Barnum  from  taking  away  certain  property  from  the  hotel ; 
that  Lake  was  opposed  to  signing  the  note,  and  stated  to  Cook 
that  he  was  afraid  he  would  take  advantage  of  him  by  it,  but 
Cook  assured  Lake  that  he  would  take  no  advantage  of  him  with 
the  note,  and  that  he  could  not  if  he  wanted  to  ;  that  the  note  was 
given  without  any  consideration  whatever  ;  that  it  was  actually 
given  about  the  fore  part  of  March,  1851,  and  was  dated  back." 
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Sophronia  Lake  swore,  that  "she  was  present  at  the  giving  of  the 
note  mentioned  in  the  affidavit  of  Dorcas  Lake,  and  that  the  facts 
in  the  affidavit  stated  are  true.'  The  defendant,  in  a  second  affi- 
davit, stated,  "that  the  matters  stated  in  the  affidavit  of  Dorcas 
Lake  are  true  ;  and  further,  that  Cook  antedated  the  note  to  make 
it  the  same  date  of  a  note  for  the  same  amount,  which  this  depon- 
ent gave  Cook,  which  was  secured  by  a  chattel  mortgage,  and 
which  had  been  paid  by  this  affiant,  and  taken  up  before  this  note 
was  given."  Austin  Barnum  swore,  "that  Cook,  about  the  6th 
day  of  February,  1851,  in  a  conversation  with  this  affiant,  told 
this  affiant  that  Lake  did  not  owe  him  any  thing  ;  they  had  set- 
tled and  squared  every  thing  up."  The  plaintiff  testified,  that 
"the  note  upon  which  the  judgment  was  entered,  was  given  for  a 
good,  lawful,  and  valid  consideration;  the  note  was  given  by  Lake 
to  your  affiant  for  rent  then  due  this  affiant,  and  for  household 
property  sold  by  this  affiant  to  Lake  ;  your  affiant  would  also 
swear  that  the  note  was  not  obtained  fraudulently  or  wrongfully,  as 
is  stated  in  Lake's  affidavit,  but  was  obtained  only  in  the  manner 
above  stated  by  your  affiant."  A.  M.  Herrington  stated,  that  he 
is  the  subscribing  witness  to  the  note  upon  which  judgment  was 
entered ;  that  Cook  gave  the  note  to  affiant,  stating  that  it  was 
agreed  between  Lake  and  him,  that  affiant  should  be  the  subscrib- 
ing witness  ;  that  a  short  time  afterwards,  within  the  space  of 
two  weeks,  affiant  presented  the  note  to  Lake,  when  he  told  this 
affiant  that  the  note  was  all  right,  and  that  it  was  the  agreement 
between  himself  and  Cook  that  affiant  should  be  the  Sr^ubscribing 
witness  ;  affiant  knows  this  was  in  the  year  1850,  and  as  to  this 
he  cannot  be  mistaken  ;  affiant  knows  of  his  own  knowledge,  that 
Lake  was  indebted  to  Cook  for  furniture  and  household  goods,  and 
for  rent  about  said  time."  The  court  denied  the  motion,  and  the 
defendant  sued  out  a  writ  of  error. 

Courts  of  law  exercise  an  equitable  jurisdiction  over  judgments 
entered  by  confession  upon  bonds  and  warrants  of  attorney.  Fra- 
sier  V.  Frasier,  9  Johns.  80  ;  Wintringham  v.  Wintringham,  20 
ib.  296  ;  Barrow  v.  Bispham,  6  Halsted,  110.  It  is  observed  by 
the  chancellor  in  Brinkerhoof  v.  Marvin,  5  Johns.  C.  R.  320  : 
"And  it  is  necessary  to  justice,  that  courts  of  law  should  possess 
and  liberally  exercise  that  jurisdiction."  Where  an  application  is 
made  for  the  exercise  of  this  equitable  power,  and  it  clearly 
appears  that  the  plaintiff  was  not  entitled  to  judgment  on  the  bond 
and  warrant  of  attorney,  the  court  should  vacate  the  judgment, 
and  leave  him  to  pursue  the  ordinary  remedy  by  action :  but  if 
the  case  is  involved  in  doubt,  or  the  testimony  is  so  contradictory 
that  the  truth  cannot  be  ascertained  with  reasonable  certainty,  an 
issue  should  be  directed  to  try  the  question  ;  in  other  words,  the 


356  OTTAWA. 

Lake  v.  Cook. 


defendant  should  be  let  into  a  defense  on  the  merits.  Harrod  v. 
Benton,  8  Barnewall  &  Cresswell,  217 ;  Morej  v.  Shearer,  2 
Cowen,  465  ;  McKinstry  v.  Thurston,  12  Wend.  222.  The  court 
may  fully  protect  the  rights  of  the  parties,  by  staying  all  proceed- 
ings on  the  judgment,  and  permitting  it  to  stand  as  security,  until 
the  merits  of  the  case  are  heard  and  determined.  The  lien  of  the 
plaintiff  may  thus  be  preserved,  while  the  defendant  will  not  be 
harassed  by  execution.  If  the  defense  is  successful,  the  judgment 
falls  ;  if  otherwise,  the  judgment  is  to  be  enforced.  Denton  v. 
Noyes,  6  Johns.  296  ;  Ensly  v.  Wright,  3  Barr,  501 ;  Lyon  v. 
Bailvin,  2  Gilm.  629. (a) 

We  think  the  court  should  so  far  have  opened  the  case,  as  to 
allow  the  defendant  a  trial  on  the  merits.  He  had  no  notice  of 
the  entering  of  the  judgment,  and  therefore  could  not  have  inter- 
posed his  defense  at  that  time.  He  made  this  application  at  the 
earliest  opportunity,  and  was  not  justly  chargeable  with  any  laches 
in  the  assertion  of  his  rights.  If  the  note  was  executed  without 
any  consideration,  he  certainly  should  be  permitted  to  show  the 
fact,  and  thus  defeat  a  recovery  by  the  plaintiff.  It  will  not  be 
necessary  to  determine,  whether  the  proof  introduced  on  the 
hearing  of  the  motion  established  this  defense.  It  is  sufficient  to' 
say,  that  it  strongly  tended  to  that  conclusion.  Enough  was 
shown  to  require  an  issue  to  try  the  question.  The  facts  could 
not  be  satisfactorily  ascertained  from  ex  parte  affidavits,  but 
ought  to  be  found  by  a  jury  upon  a  full  examination  of  the  wit- 
nesses. It  required  a  thorough  investigation  of  the  circumstances 
of  the  case  to  decide  the  question.  The  defendant  ought  not  to 
be  concluded  by  the  judgment,  until  such  an  investigation  has 
been  had.(6) 

The  stipulation  in  the  warrant  of  attorney,  that  error  should 
not  lie  upon  the  judgment,  does  not  preclude  the  defendant  from 
maintaining  this  writ  of  error.  The  writ  is  not  prosecuted  upon 
the  judgment  entered  on  the  warrant  of  attorney.  It  is  brought 
upon  a  decision  made  in  a  subsequent  stage  of  the  case.  It  is  not 
the  entering  of  the  judgment,  but  the  overruling  of  the  motion, 
that  is  assigned  for  error.  The  sustaining  of  the  writ  of  error 
does  not  reverse  the  judgment,  but  leaves  it  in  force. 

The  order  refusing  the  motion  must  be  reversed,  and  the  cause 
will  be  remanded,  with  directions  to  the  court  to  allow  the  defend- 
ant to  plead  to  the  merits  ;  and  to  stay  proceedings  on  the  judg- 
ment, and  permit  it  to  stand  as  security,  until  the  issues  tendered 
by  him  are  determined. 

Order  reversed. 

(a)  Fleminoj  v.  Jencks,  22  111.  E.  477  ;  Hall  v.  Jones,  33  111.  R.  40. 
(6)  Sloe  ».  State  Bank,  1  Scam.  R.  428  and  notes. 
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Robert  Fergus,  plaintiff  in  error,  v.  Louis  D.  Hoard,  defendant 

in  error. 

ERROR  TO  COOK  COUXTY  COURT  OF  COMMON  PLEAS. 

A  clerk  of  the  circuit  court  is  authorized  to  administer  an  oath  to  a 
party  making  affidavit  upon  ■wliich  to  found,  a  m.  sa. 

"Where  an  affidavit  upon  which  a  ca.  .w.  issues,  states  that  the  defend- 
ant has  refused  and  still  refuses  to  surrender  his  estate,  lauds,  etc.,  for 
the  satisfaction  of  an  execution,  it  is  a  sufficient  compliance  with  the 
statute,  and  it  need  not  appear  that  a  personal  demand  was  made  of 
the  defendant  by  the  sheriff,  for  the  surrender  of  property. 
-The  declaration  upon  a  bail-bond  need  not  aver  the  truth  of  such  an 
affidavit,  or  that  the  defendant  had  property  whicli  he  refused  to  sur- 
render. Those  are  fiicts  whicli  cannot  be  inquired  into  in  this  collat- 
eral action. 

It  is  not  necessar}'  to  state,  in  an  affidavit  to  obtain  a  ca.  sa.,  that  a 
personal  demand  was  made  of  tlie  defendant  in  execution,  to  surrender 
his  property  for  the  satisfaction  of  the  execution. 

It  is  as  much  a  refusal  of  the  defendant  to  surrender  his  estate,  for  him 
to  absent  himself  so  that  a  personal  demand  cannot  be  made  of  him, 
and  to  remove  his  property  so  that  it  cannot  be  seized  to  satisfy  the 
execution,  as  it  would  be  if  a  personal  demand  had  been  made,  and  the 
defendant  had  directly  refused  to  surrender  his  property. 

It  is  not  necessary  in  such  an  affidavit  to  state  that  the  defendant  had 
property  which  he  refused  to  surrender,  that  fact  being  implied  in  the 
statement,  that  he  refused  to  surrender  his  property. 

In  such  case,  if  the  affiant  did  not  know  or  believe  that  the  defendant 
had  property,  somewhere,  which  he  withheld,  he  would  be  guilty  of 
perjury  in  swearing  that  the  defendant  refused  to  surrender  his  prop- 
erty. 

The  declaration  avers  '"the  issuing  of  2l  capias  ad  respo7iden- 
dum  in  favor  of  Robert  Fergus,  the  plaintiff",  against  the  defend- 
ant, Henry  K.  Davis,  from  the  clerk's  office  of  the  Cook  County 
Court,  of  Cook  county,  on  the  20th  day  of  August,  1849, 
directed  to  the  sheriff"  of  Cook  county,  setting  out  the  substance  of 
the  writ." 

That  the  clerk  indorsed  the  said  writ  for  $122fo°o  bail. 

That  the  writ  so  indorsed  was,  on  the  20th  of  August,  1849, 
delivered  to  the  sheriff  to  execute. 

That  the  writ  was  served  on  the  20th  of  August,  1849,  by 
taking  the  body  of  Heni-y  K.  Davis,  and  holding  the  said  Davis 
in  custody. 

That  the  sheriff  took  bail  on  the  20th  of  August,  1849,  for  the 
appearance  of  Davis,  at  the  return  day  of  the  writ,  according  to 
the  form  of  statute,  &:c. 

That  on  that  occasion,  L,   D.  Hoard  and  George  L.  Seymore 

(«)  See  in  re.  Jesse  N.  Smith,  16  111.  R.  350  and  notes. 
ih)  But  see  Tuttle  i\  Wilson,  24  111.  R.  553. 
ILL.  R.  VOL.  XV.  24 
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were  taken  as  bail  and  sureties  for  said  Davis,  witli  the  said 
Davis. 

The  declaration  then  sets  out  the  bail-bond,  which  is  in  Sue 
form.  And  then  avers  that  the  said  Fergus  recovered  judgment 
against  Davis,  in  same  action,  on  the  6th  of  October,  1849,  for 
$136.64  and  costs. 

That  afterwards,  to-wit,  on  the  15th  of  March,  1852,  upon 
affidavit  being  made  that  the  said  Henry  K.  Davis  had  refused  to 
surrender  his  estate,  lands,  tenements,  goods,  and  chattels  for  the 
satisfaction  of  an  execution  issued  out  of  said  court  upon  said 
judgment,  as  required  by  law,  a  ca.  sa.  was  issued  out  of  the 
Cook  county  court  of  common  pleas,  directed  to  William  L. 
Church,  sheriff  of  said  county,  by  which  he  was  commanded  to 
take  the  said  Henry  K.  Davis,  if  found  in  his  county,  &c.  (in 
the  usual  form),  and  that  he  should  return  the  same  on  the  15th 
of  June  then  next  ensuing,  which  said  writ  was  made  returnable 
more  than  ten  days  after  the  same  was  issued,  and  delivered  to 
the  sheriff,  &c.,  to  vrhom  it  was  directed. 

That  the  said  writ  was  duly  delivered  into  the  hands  of  said 
William  L.  Church,  sheriff,  as  aforesaid,  on  the  31st  of  May, 
1852. 

That  said  writ  was  afterwards,  on  the  15th  of  June,  1852,  duly 
returned  by  the  said  sheriff,  with  a  return  thereon  indorsed,  that 
"the  within  named  Henry  K.  Davis  not  found  in  my  county,"  to- 
wit,  that  the  said  Henry  K.  Davis  was  not  found  in  the  county  of 
said  sheriff. 

That  Davis  has  not  paid  said  costs  and  condemnation  money 
of  said  court,  to-wit,  the  judgment  aforesaid,  nor  have  the 
defendants  paid  the  same,  nor  has  the  said  Henry  K.  Davis  sur- 
rendered himself  or  been  surrendered  by  Hoard  and  Seymore. 
By  reason  whereof,  &c.  (in  the  usual  form),  an  action  hath 
accrued  to  the  debt  $245.00.  Yet  the  said  defendants,  &c.  (in 
the  iisual  form),  to  the  damage  of  $200. 

To  this  declaration  the  defendant  filed  a  general  demurrer. 
This  demurrer  was  sustained  by  the  court. 

The  plaintiff  then  obtained  leave  and  amended  his  declaration 
by  inserting  the  following  averments. 

That  a  fi.  fa.  was  issued  to  sheriff  of  Cook,  on  said  judgment 
against  Davis,  dated  the  27th  of  October,  1849,  returnable  in 
ninety  days,  which  was  returned  into  the  clerk's  office,  the  26th 
of  February,  with  the  indorsement  thereon,  "  By  virtue  of  the 
within  execution,  I  have  made  diligent  search  in  my  county  for 
property,  and  cannot  find  any  to  levy  upon  ;  therefore  I  return 
this  execution  wholly  unsatisfied,  this  26th  day  of  January,  1850." 
Signed  Isaac  Cook,  by  Owen  McCarty,  deputy. 
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It  also  avers  the  issuing  a  like  execution  to  the  sheriff  of 
McLean  county.  Returned  nulla  bona.  That  afterwards  the 
said  plaintiff  made  the  following  affidavit  : — 

''State  of  Illinois,  Cook  County,  ss. 

Robert  Fergus  being  duly  sworn,  deposes  and  says,  that  on 
the  15th  day  of  October,  A,  D.  1849,  he  recovered  a  judgment 
against  Henry  K.  Davis,  in  the  Cook  county  court  of  common 
pleas,  in  andfor  said  county  and  State, for  the  sum  of  one  hundred 
and  thirty-six  ^Iq  dollars,  besides  costs  of  said  suit  ;  and  this 
defendant  further  says,  that  the  defendant,  Henry  K.  Davis,  has 
]"efused  to  surrender  his  estate,  lands  and  tenements,  goods  and 
chattels,  for  the  satisfaction  of  an  execution  issued  out  of  said 
court  upon  said  judgment,  and  still  doth  refuse  and  neglect  to 
make  said  surrender.  (Signed)  Robert  Fergus.  Signed  and 
subscribed  to  before  Walter  Kimball, clerk  of  the  said  court,  on  the 
15th  day  of  November,  A.  D.  1851." 

That  said  affidavit  was  duly  filed  with  the  clerk  of  said  court, 
in  which  said  judgment  was  rendered,  and  for  which  said  execu- 
tion was  issued  on  the  15th  of  November,  1851. 

To  the  declaration  thus  amended,  the  defendant  filed  a  demur- 
rer, assigning  the  following  causes. 

1st.  That  the  declaration  does  not  aver  a  refusal  on  the 
part  of  defendant,  to  surrender  his  lands,  tenements,  goods,  or 
chattels,  in  satisfaction  of  judgment. 

2d.  That  declaration  shows  no  sufficient  affidavit  to  make  it 
lawful  for  clerk  to  issue  ca.  sa. 

3d.  That  the  declaration  shows  that  the  ca.  sa.  therein  aver- 
red to  have  been  issued,  was  illegally  or  improperly  issued. 

4th.  That  the  declaration  contains  no  averment  that  the  ca. 
sa.  therein  averred  to  have  been  issued,  was  issued  in  conformity 
to  law. 

5th.  That  said  declaration  is,  in  other  respects,  argumenta- 
tive, informal,  and  bad. 

The  court  sustained  this  demurrer,  and  gave  judgment  against 
plaintiff  for  costs. 

This  cause  was  heard  before  J.  M.  Wilson,  Judge,  at  Febru- 
ary term,  1854,  of  Cook  County  Court  of  Common  Pleas. 

H.  B.  HuRD,  for  plaintiff  in  error. 

H.  F.  Waite,  for  defendant  in  error. 

Caton,  J.  We  think  the  court  erred  in  sustaining  the 
demurrer  to  the  declaration.     It  is  first  objected,  that  the  affidavit 
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upon  which  the  ca.  sa.  issued,  -was  sworn  to  before  the  clerk,  by 
whom  the  writ  was  issued,  instead  of  a  justice  of  the  peace  as  pro- 
vided in  section  1,  ch.  52,  R.  S.  The  objection  is  answered  by 
sections,  ch.  76,  R.  S.,  which  expressly  authorizes  clerks  "to 
administer  the  oaths  or  affirmations  to  witnesses  and  others  con- 
cerning any  thing  pending  or  proceeding,  commenced  or  to  be 
commenced  before  them."  This  provision  abundantly  author- 
ized the  clerk  to  administer  this  oath. 

The  important  question  in  the  case  is,  whether  this  ca.  sa. 
was  issued  in  a  case  authorized  by  the  constitution  and  the' 
law.  The  new  constitution  is  a  literal  copy  of  the  old,  in  rela- 
tion to  imprisonment  for  debt,  and  the  statute  passed  under  the 
old  constitution,  not  being  affected  by  the  new,  is  still  in  force, 
and  is  to  control  the  case,  the  same  as  if  the  old  constitution 
were  still  in  force.  This  is  the  provision  of  the  constitution  : 
"No  person  shall  be  imprisoned  for  debt,  unless  upon  refusal  to 
deliver  up  his  estate  for  the  benefit  of  his  creditors,  in  such  man- 
ner as  shall  be  prescribed  by  law,  or  in  cases  where  there  is  strong 
presumption  of  fraud."  The  first  section  of  the  fifty-second 
chapter,  R.  S.,  provides  that,  "whenever  any  debtor  shall  refuse 
to  surrender  his  or  her  estate,  lands,  tenements,  goods,  or  chat- 
tels, for  the  satisfaction  of  any  execution  which  may  be  issued 
against  the  property  of  any  such  debtor,  it  shall  or  may  be 
lawful  for  the  plaintiff  in  such  execution,  or  his  attorney  or 
agent,  to  make  affidavit  of  such  fact  before  any  justice  of  the- 
peace  of  the  county  ;  and  upon  filing  such  affidavit  with  the 
clerk  of  the  court  from  which  the  execution  issued,  or  with 
the  justice  of  the  peace  who  issued  such  execution,  it  shall  be 
lawful  for  such  clerk  or  justice  of  the  peace,  as  the  case  may 
be,  to  issue  a  ca.  sa.  against  the  body  of  such  defendant  in 
execution." 

The  eighth  section  of  the  fourteenth  chapter,  R.  S.,  provides 
that,  "Hereafter  no  suit  shall  be  commenced  upon  any  bail-bond 
or  recognizance  of  bail,  in  any  civil  action,  until  a  capias  ad 
satisfaciendum  shall  have  issued  against  the  defendant  in  the 
original  action,  directed  to  the  sheriff  of  the  county  in  which  such 
defendant  was  arrested,  and  such  sheriff  shall  have  returned  that 
said  defendant  was  not  found  in  his  county."  That  was  done  in 
this  case. 

It  can  hardly  be  insisted  that  in  these  provisions,  the  legisla- 
ture violated  the  immunity  from  arrest,  secured  to  the  debtor  by 
the  constitution.  It  provides  for  his  arrest  in  the  precise  case, 
the  exact  contingency,  permitted  by  the  constitution.  It  merely 
prescribes  the  mode  of  proceeding  in  such  case,  and  that  was 
necessarily  left  to  the    discretion   of  the   legislature.     No  other 
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power  existed  in  the  State,  capable  of  determining  in  what  way 
the  facts  should  be  determined,  upon  the  existence  of  which  the 
constitution  permitted  the  arrest  and  imprisonment. 

The  affidavit  upon  which  the  ca.  sa.  was  issued,  after  stating 
the  recovery  of  the  judgment,  proceeds,  "and  this  deponent  fur- 
ther says,  that  the  said  defendant,  Henry  K.  Davis,  has  refused 
to  surrender  his  estate,  lands  and  tenements,  goods  and  chat- 
tels, for  the  satisfaction  of  an  execution  issued  out  of  said  court 
upon  said  judgment,  and  still  doth  neglect  and  refuse  to  make 
said  surrender."(a)  This  affidavit  is  certainly  in  literal  con- 
formity to  the  statute.  It  makes  the  precise  statements  which 
the  statute  says  shall  be  made  in  the  affidavit.  But  it  is  insisted 
that  we  should  construe  the  law  to  require  something  more  than 
this  literal  conformity  ;  that  the  affidavit  should  show  that  a  per- 
sonal demand  was  made  by  the  sheriff  of  the  defendant,  for  the 
surrender  of  his  property  for  the  satisfaction  of  the  execution. 
We  are  satisfied  that  this  should  not  be  required  to  be  stated 
in  the  affidavit,  and  that  such  need  not,  in  fact,  have  been  the 
case.  To  hold  a  personal  demand  of  the  debtor  necessary, 
would  be  to  reward  the  bail  for  the  violation  of  his  duty,  in 
allowing  the  defendant  to  escape,  so  that  a  personal  demand 
could  not  be  made  ;  with  a  perfect  immunity  from  all  liability 
upon  his  bond,  the  very  object  and  condition  of  which  was  that 
he  should  not  escape,  but  should  be  produced  when  required. 
We  hold  it  to  be  as  much  a  refusal  to  surrender  his  estate,  for 
him  to  absent  himself  so  that  a  personal  demand  cannot  be 
made  of  him,  and  to  remove  or  conceal  his  property,  so  that  it 
cannot  be  seized  to  satisfy  the  execution,  as  if  a  personal  de- 
mand were  made,  and  he  had  directly  refused  to  surrender  his 
property.  There  is  much  more  in  the  objection,  that  the  affi- 
davit does  not  state  positively  and  directly,  that  the  defendant 
had  property  which  he  refused  to  surrender.  If  it  be  but  an  in- 
ference from  the  positive  statements  of  the  affidavit,  that  the 
defendant  had  property  which  he  could  surrender,  and  which  he 
refused  to  surrender,  it  is  an  inference  of  the  strongest  possible 
■character.  Indeed,  unless  such  was  the  fact,  the  statements  of 
the  affidavit  cannot  be  true,  and  we  are  now  prepared  to  hold, 
that  if  the  party,  when  he  made  that  affidavit,  did  not  know  or 
helieve  that  the  defendant  had  property  which  was  in  some 
way  withheld  from  the  satisfaction  of  the  judgment,  that  he 
knowingly  swore  to  a  falsehood,  and  was  guilty  of  perjury. 
We  do  not  wish  to  be  understood  as  saying  that  he  must  have 
known  or  believed  that  the  defendant  had  property  in  the  coun- 
ty, or  even  in  the  State,  for  under  such  a  rule,  his  release  upon 
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bail  might  enable  him  to  avoid  the  payment  of  the  debt  alto- 
g-ether,  by  removing  his  effects  without  the  State.  The  party 
should  be  held  justified  in  making  the  affidavit,  and  procuring 
the  ca.  sa.,  and  thus  fix  the  liability  of  the  bail  upon  the  non- 
production  of  the  defendant,  if  he  has  property  anywhere,  with 
which  he  could  satisfy  the  execution  in  whole  or  in  part.  As 
the  affidavit  complies  with  the  requirements  of  the  statue,  and 
is  not  inconsistent  with  the  provisions  of  the  constitution,  we 
hold  it  to  be  sufficient,  and  that  it  justified  the  issuing  of  the 
ca.  sa.  This  necessarily,  fixed  the  liability  of  the  bail,  if  he  did 
not  comply  with  the  condition  of  the  bond,  and  deliver  the 
defendant's  body  in  execution,  when  thus  required  by  the  exi- 
gencies of  the  final  writ.  It  was  not  necessary  that  the  decla- 
ration upon  the  bail-bond  should  aver  that  the  statement  in  the 
affidavit  upon  which  the  writ  issued  were  true,  or  that  the  de- 
fendant had  property  which  he  refused  to  surrender.  These  are 
facts  which  cannot  be  inquired  into  in  this  collateral  action. 
They  were  determined  and  settled  in  the  other  suit  when  a  case 
was  made  which  justified  the  emanation  of  the  ca.  sa.  Indepen- 
dent of  the  general  principles  of  law  which  would  preclude  an 
inquiry  into  such  antecedent  proceedings  in  the  other  suit,  this 
construction  is  clearly  contemplated  by  the  eighth  section  of  the 
fourteenth  chapter,  R.  S.,  already  referred  to.  We  are  of  opin- 
ion that  the  declaration  showed  a  good  cause  of  action,  and  that 
the  judgment  of  the  common  pleas  should  be  reversed,  and  the 
cause  remanded, 

ScATES,  J.,  dissents. 

Judgment  reversed. 


John  W.  Chickering  et  al.,  plaintiffs  in  error,  v.  Benjamin  W. 
Raymond  etal.,  defendants  in  error. 

ERROR  TO  COOK  COUNTY  COURT  OF  COMMON  PLEAS. 

Assignees  of  a  bankrupt  may  maintain  trover  for  the  conversion  ot  a 
promissory  note  covered  by  the  assignment ;  which  gives  them  a  prop- 
erty in  the  note  and  a  right  to  possession. 

This  cause  was  heard  before  J.  M.  Wilson,  Judge,  at  Febru- 
ary term,  1851,  of  the  Common  Pleas  Court  of  Cook  County. 
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H.  F.  Waite  anJ  II.  Fhink,  for  plaiutifi's  in  error. 

Arnold,  Lakned,  and  Lay,  for  defendants  in  error. 

Treat,  C.  J.  This  was  an  action  of  trover,  brought  in  No- 
vember, 1853,  by  Raymond  and  llyerson,  trustees  of  Allen 
Vane  &  Co.,  against  Chickering  and  James,  attorneys  at  law 
and  partners,  to  recover  the  value  of  a  promissory  note  for  $400^ 
dated  the  29th  of  December,  1851,  made  by  Samuel  Porter,  and 
payable  to  Allen  Vane  &  Co.,  ninety  days  from  date.  The  plea 
was  not  guilty.  On  the  trial,  in  February,  1854,  the  plaintiffs 
offered  in  evidence  a  deed  of  assignment  from  Allen  Vane 
&  Co.,  bearing  date  the  3d  of  March,  1852.  It  conveyed  to  the 
plaintiffs  all  of  the  property  and  effects  of  Allen  Vane  &  Co., 
in  trust  for  the  benefit  of  their  creditors.  It  authorized  the 
plaintiffs  to  continue  the  business  of  Allen  Vane  &  Co.  for 
three  years,  if  they  should  deem  it  best  for  the  interest  of  the 
creditors  ;  and  it  gave  them  power  to  sell  the  property  on  credit. 
The  defendants  objected  to  the  introduction  of  the  deed, 
because  these  provisions  rendered  it  invalid  ;  but  the  court  over- 
ruled the  objection,  and  admitted  the  deed  in  evidence.  A 
witness  testified,  that  on  the  10th  of  May,  1852,  as  attorney  of 
the  plaintiffs,  he  exhibited  to  the  defendant  James  a  receipt  as 
follows:  "Received  February  10,  1852,  of  Allen  Vane  &  Co. 
Samuel  Porter's  note,  dated  December  29,  1851,  for  ^400,  and 
payable  in  ninety  days,  as  collateral  security  for  the  payment  of 
Allen  Vane's  note  of  $60,06,  and  $3.02  costs,  in  my  hand  for 
collection,  in  favor  of  Brinkerhoof  and  Penton  ;  when  said 
amouut  is  paid,  I  will  deliver  to  Allen  Vane  &  Co.  said  Porter's 
note.  R.  E.  Goodrich,  constable."  The  witness  then  asked 
James  if  Chickering  and  James  had  the  note  in  question,  and 
he  replied  that  they  had  ;  the  witness  demanded  the  note,  and 
proposed  to  pay  the  amounts  specified  in  the  receipt,  but  James 
said  the  note  was  held  as  security  for  a  further  claim  in  favor  of 
Brinkerhoof  and  Penton  against  Allen  Vane  &  Co.,  and  he 
would  not  give  it  up  unless  that  was  settled ;  the  witness  then 
made  a  formal  tender  of  the  amount  appearing  to  be  due  by  the 
receipt,  which  James  refused  to  receive  ;  the  witness,  in  Septem- 
ber, 1853,  presented  the  same  receipt  to  Chickering,  and  ten- 
dered him  the  amount  appe.iring  to  be  due  thereby,  and  de- 
manded the  note  ;  Chickering  said  ha  would  take  the  money, 
but  could  not  give  up  the  note,  as  it  was  then  in  judgment.  It 
was  admitted  by  the  parties,  that  a  suit  was  brought  on  the 
note  by  the  defendants,  in  the  name  of  Allen  Vane  &  Co.,  to  the 
use  of  Brinkerhoof  and  Penton,  on  the  16th  of  August,  1852 ; 
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that  a  judgment  was  recovered  therein  for  $410.80  on  the  9th  of 
Sept.  1852  ;  and  that  the  judgment  was  collected  by  the  defen- 
dants. It  was  proved  by  the  defendants  that  Brinkerhoof  and 
Penton  obtained  a  judgment  against  Allen  Vane  &  Co.,  on  the 
26th  of  March,  1852,  for  $131.45  ;  that  an  execution  issued 
thereon  was  returned  nulla  bona ;  and  that  Brinkerhoof  and 
Penton  in  April,  1853,  assigned  this  judgment  to  the  defendants. 
On  this  evidence  the  court  found  the  issue  in  favor  of  the  plain- 
tiifs,  and  assessed  the  damages  at  $375.33,  for  which  amount 
they  had  judgment. 

It  will  not  be  necessary  to  pass  upon  the  objections  taken  to 
the  assignment.  The  deed  is  good  as  between  the  parties.  As 
to  them,  the  title  to  the  property  passed  to  the  plaintiffs.  If  the 
objections  are  valid,  they  can  only  be  so  declared  at  the  instance 
of  creditors  of  the  assignors.  Strangers  cannot  insist  upon 
them.  Although  the  defendants  were  the  owners  of  a  judgment 
obtained  against  the  assignors,  they  were  not  in  a  position  to 
attack  the  assignment.  They  can  claim  nothing  in  this  suit  iri, 
respect  of  the  judgment.  They  must  levy  an  execution  on  the 
assigned  property,  or  institute  proceedings  to  reach  the  effects  in 
the  hands  of  the  plaintiffs,  before  they  can  assail  the  assign- 
ment. Conkling  v.  Carson,  11  Illinois,  503  ;  Cook  v.  Miller, 
ih.  610. 

The  principal  question  in  the  case  is,  whether  the  plaintiffs 
can  maintain  trover  for  the  conversion  of  the  note.  The  deed 
of  assignment  did  not  vest  them  with  the  legal  title  to  the  note, 
so  as  to  authorize  chem  to  sue  upon  it  in  their  own  names. 
Under  our  statute,  the  title  co  a  promissory  note  cannot  be  trans- 
ferred by  a  separate  instrument  of  writing.  It  can  only  be  done 
by  an  indorsement  on  the  note  itself.  Ryan  v.  May,  14  Illinois, 
49.  Although  the  naked  legal  title  remained  in  the  payees,  still 
the  entire  beneficial  interest  passed  to  the  plaintiffs.  They 
became  the  equitable  owners  of  the  note,  and  entitled  to  the 
exclusive  possession  and  control  thereof.  They  could  recover 
the  possession  from  the  payees  in  the  appropriate  action.  They 
could  sue  upon  it  in  the  names  of  the  payees,  and  control  the 
proceedings  ;  and  the  money  when  recovered  would  be  their 
property.  They  had  therefore  property  in  the  note,  and  the 
right  to  possession  ;  and  that  was  sufficient  to  enable  them  to  main- 
tain trover  against  parties  having  no  interest  in  the  instru- 
ment. Proof  of  property  and  of  a  right  to  possession  at  the 
time  of  the  conversion,  will  enable  a  plaintiff  to  support  trover. 
In  cases  precisely  like  the  present,  the  courts  have  permitted  the 
equitable  owner  to  maintain  trover.  It  was  held  in  Clowes  v. 
Hawley,  12  Johnson,  484,  that  the  assignee  of  a  bond  for  the 
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conveyance  of  land  could  maintain  trover  against  the  obligor, 
who  had  obtained  possession  of  the  instrument  and  converted  it. 
It  was  admitted  that  the  assignee  could  not  sue  the  obligor  on 
the  bond  itself,  yet  he  was  allowed  in  this  form  of  action  to 
recover  its  value.  InTilden  v.  Brown,  14  Vermont,  164,  a  party 
was  permitted  to  maintain  trover  for  a  check,  which  was  his  pro- 
perty, though  not  indorsed  or  payable  to  him.  In  Donnell  v. 
Thompson,  13  Alabama,  440,  the  equitable  owner  of  a  promis- 
sory note  was  allowed  to  maintain  trover  against  a  party  who  had 
acquired  possession  of  the  instrument,  and  collected  it  by  suit  in 
the  name  of  the  payee  to  his  use.  See  also  the  cases  of  Goggerly 
V.  Cuthbert,  5  Bosanquet  and  Puller,  170  ;  Evans  v.  Kymer,  1 
Barnewall  and  Adolphus,  528  ;  Murray  v.  Burling,  10  Johnson, 
172  ;  and  McNear  v.  Atwood,  17  Maine,  434.  The  case  of 
Webster  v.  Heylman,  11  Missouri,  428,  holds  a  different  doctrine, 
but  it  is  clearly  against  the  current  of  authority.  The  evidence 
justified  the  judgment  of  the  court.  At  the  time  of  the  assign- 
ment, the  defendants  were  in  the  lawful  possession  of  the  note, 
and  had  the  right  to  retain  it  until  the  payment  of  the  debt  for 
Y>'hich  it  stood  pledged  ;  but  their  possession  became  wrongful, 
when  the  plaintiffs  tendered  the  amount  of  the  debt  and  demanded 
the  note.  There  was  nothing  in  the  case  to  show  that  they  or 
their  principals  had  any  lien  on  the  note  to  secure  the  payment 
of  any  other  demand  against  the  payees.  The  fact  that  the  note 
w^as  pledged  for  the  payment  of  one  debt,  gave  them  no  authority 
to  hold  it  as  security  for  the  payment  of  another  debt.  Their 
subsequent  collection  of  the  note  was  clearly  a  conversion,  for 
which  they  are  liable  to  the  plaintiffs.  The  court  properly  deducted 
the  sum  tendered  by  the  plaintiffs  from  the  amount  due  on  the 
note.  It  may  perhaps  be,  if  the  conversion  had  happened  prior 
to  the  assignment,  that  the  plaintiffs  could  not  maintain  this 
action,  on  the  principle  that  a  tort  is  not  assignable.  But  the 
conversion  actually  took  place  after  the  note  became  the  pro- 
perty of  the  plaintiffs.  And  it  may  also  be,  that  the  action  might 
have  been  brought  in  the  names  of  the  payees  of  the  note.  But 
we  are  satisfied  on  both  principle  and  authority,  that  the  action 
may  well  be  maintained  by  the  plaintiffs. 
The  judgment  is  affirmed. 

Judgment  affirmed. 
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Jonas    Conger,  plaintiff  in  error,  v.  The  Chicago  and  Rock 
Island  Railroad  Company,  defendants  in  error. 

•ERROR  TO  BUREAU. 

Where  a  party  granted  the  right  of  way  to  a  railroad  company  across 
his  land,  by  deed,  upon  condition  that  the  company  should  fence  the 
road  within  a  reasonable  time,  which  the  companj^  neglected  to  do  : 
Held,  that  an  action  on  the  case  will  lie  to  recover  damages  sustained 
by  the  omission  ot  the  company  to  build  the  fence. 

This  was  an  action  on  the  case  brought  by  Conger  against 
the  railroad  company,  to  recover  damages  occasioned  to  his  land 
by  the  trespassing  of  cattle  thereon,  owing  to  the  omission  of  the 
company  to  fence  on  each  side  of  the  right  of  way  granted  to 
the  company.  A  demurrer  was  filed  to  the  declaration,  which 
was  sustained  in  the  circuit  court,  by  Leland,  Judge,  at  the 
March  term,  1854,  of  the  Bureau  Circuit  Court. 


Taylor  and  Stipp,  and  Blackwell  and  Beckwith,  for  plain- 
tiff in  error. 

Milton  T.  Peters,  for  defendants  in  error. 

Caton,  J.  The  plaintiff  granted  by  deed  to  the  railroad  com- 
pany the  right  of  way  across  his  premises,  upon  condition  that 
they  should  fence  the  road.  The  deed  was  accepted  by  the 
company,  who  took  possession  of  the  way  granted,  and  con- 
structed and  used  t!ie  road  thereon,  but  neglected  to  build  the 
fence  according  to  the  condition  in  the  deed,  within  a  reasonable 
time,  whereby  the  plaintiff  has  sustained  damages,  for  which 
this  action  on  the  case  is  brought.  To  the  declaration  showing 
these  facts,  a  demurrer  was  sustained,  which  is  the  decision  now 
complained  of.  We  are  well  satisfied  the  court  erred  in  sus- 
taining the  demurrer.  It  is  true,  the  defendant  did  not  join  in 
the  execution  of  the  deed,  and  entered  into  no  covenant  with 
the  plaintiff  to  build  the  fence,  but  it  accepted  the  deed,  which 
granted  the  right  of  way  upon  condition  that  it  would  make 
the  fence.  It  took  possession  of  the  right  of  way  under  the 
deed,  and  thereby  impliedly  assumed,  that  it  would  perform  the 
conditions  expressed  in  the  deed.  By  accepting  and  acting 
under  the  deed,  a  duty  arose  in  the  company  to  perform  the 
conditions  upon  which  the  grant    was  made,  and  the  violatioa 
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of  this  duty  was  such  a  wrongful  act  as  entitles  the  plaintiff  to 
maintain  this  action.  It  may  be  that  assumpsit  might  be  main- 
tained upon  the  implied  promise  to  m^ke  the  fence,  but  it  by  no 
means  follows  that  the  plaintiff  may  not  treat  the  violation  of  the 
duty  which  arose  in  the  company  to  make  the  fence,  as  tortious, 
and  recover  in  this  form  of  action.  Indeed  this  is  a  common,  if 
not  the  most  common,  form  of  action  in  this  peculiar  kind  of  case. 
The  case  of  Burnett  v.  Lynch,  5  Barn.  &  Cress.  589  (11  Eng. 
Com.  Law  Rep.  597),  is  a  leading  case  on  this  point,  and  is  the 
only  one  of  the  numerous  cases  cited  upon  the  argument,  to  which 
we  think  it  necessary  to  refer.  There  the  executors  of  a  lessee 
had  assigned  the  lease  to  the  defendant,  who  accepted  the  assign- 
ment and  enjoyed  the  premises.  In  the  lease  the  testator  had  cov- 
enanted to  pay  rent  and  to  perform  other  covenants,  and  by  the 
terms  of  the  assignment,  the  assignee  was  to  enjoy  the  premises 
for  the  unexpired  term,  to  pay  the  rent  and  to  perform  all  the  cov- 
enants in  the  lease.  The  assignee  did  not  execute  the  assignment, 
but  he  accepted  it  subject  to  the  performance  of  the  covenants, 
and  took  possession  of  and  enjoyed  the  premises  under  it.  He 
failed  to  perform  the  covenants,  for  which  aa  action  was  brought 
and  recovery  had  by  the  landlord  against  the  executors  of  the 
lessee,  who  then  brought  an  action  on  the  case  against  the  as- 
signee for  his  breach  of  duty  in  not  performing  the  covenants  in 
the  lease.  The  case  was  evidently  considered  with  care,  and  the 
court  unanimously  held  that  the  action  on  the  case  was  maintain- 
able. Abbott,  C.  J.,  after  expressing  the  opinion  that  covenant 
would  not  lie,  but  that  assumpsit  would  upon  the  implied  promise, 
said:  "  And  I  think  that  a  duty  did  arise  when  the  defendant 
accepted  the  assignment  of  the  lease  subject  to  the  performance  of 
the  covenants,  and  that  as  a  breach  of  that  duty  has  been  commit- 
ted, a  special  action  on  the  case  may  be  maintained."  The  same' 
conclusion  was  arrived  at  by  each  of  the  other  judges  in  separate 
opinions,  and  the  principles  of  that  decision  have  not  since  been 
shaken."  The  numerous  other  decisions,  recognizing  and  sus- 
taining it,  both  in  England  and  this  country,  need  not  be  referred 
to. (a) 

Upon  the  argument  an  objection  was  made  to  the  damages  claim- 
ed in  the  declaratior.  The  question  made  does  not  arise  upon 
this  demurrer.  If  there  has  been  a  breach  of  the  duty  which 
arose,  to  construct  the  fence  within  a  reasonable  time,  the  law 
will  at  least  imply  some  damage,  and  that  is  sufficient  to  main- 
tain the  action,  whether  the  plaintiff  is  entitled  to  recover  for  all 
the  damages  of  which  he  complains  or  not. 

The  judgment  must  be  reversed,  and  the  cause  remanded. 

Judgment  reversecL 

{a)  8  Pick.  R.  392  ;  Hager  v.  Phillips,  14  111.  R.  260. 
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William  W.  Low  ei  al.,  appellants,  v.  Henry  Nolte,  appellee. 
APPEAL  FROM  PEORIA. 


Courts  can  only  acquire  jurisdiction  over  awards  of  arbitrators,  to 
enter  judgments  upon  them,  where  the  submission  and  award  are  in 
conformity  to  the  statute. 

In  all  other  cases  of  submission  to  arbitrators,  the  parties  will  be  left 
to  their  common  law  remedies. 


This  cause  was  heard  before  Peters,  Judge,  at  March 
term,  1854,  of  the  Peoria  Ch^cuit  Court. 

This  was  a  motion  entered  by  the  said  Nolte  for  a  judgment 
upon  an  award  made  by  William  C.  Boilvin,  William  Kellogg, 
and  Horace  G.  Anderson,  in  pursuance  of  an  agreement  of 
submission  made  between  the  said  Low  &  Chapin,  and  said 
Nolte.  A  cross-motion  was  entered  by  said  Low  &  Chapin, 
to  set  aside  the  award  made  by  the  arbitrators. 

The  court,  hearing  the  allegations  of  the  parties,  overruled  the 
cross-motion  made  by  said  Low  k  Chapin  to  set  aside  the 
award,  and  granted  the  motion  of  said  Nolte,  and  rendered 
judgment  in  favor  of  said  Nolte,  and  against  said  Low  & 
Chapin,  on  the  award  of  arbitrators,  for  the  sum  of  ^5,876.46. 

The  agreement  of  submission  is  as  follows,  to-wit ; — 

"  State  of  Illinois,  County  of  Peoria,  ss. 

"  Whereas  divers  disputes  and  controversies  have  arisen  be- 
tween Henry  Nolte,  of  Chillicothe,  Peoria  county,  Illinois,  of  the 
one  part,  and  William  W.  Low,  and  John  P.  Chapin,  of  the  firm 
of  Low  &  Chapin,  of  Chicago,  Illinois,  of  the  other  part,  in  rela- 
tion to  a  certain  contract,  dated  October  2nd,  1852,  a  copy  whereof 
marked  (A.)  is  hereto  attached,  and  made  part  of  this  agreement. 
And  whereas,  certain  suits  and  controversies  arising  out  of,  or 
connected  with  alleged  violations  of  said  contract,  or  matters  and 
transactions  of  the  parties  in  relation  thereto,  to-wit,  a  certain 
suit  of  replevin  of  William  W.  Low,  John  P.  Chapin,  v. 
Henry  Nolte,  commenced  June  18,  1853.  Also,  a  suit  in 
chancery,  of  William  W.  Low,  John  P.  Chapin  v.  Henry 
Nolte,  commenced  and  bill  filed  June  9,  1853.  Also,  a  suit  in 
trespass  on  the  case,  upon  promises  of  Henry  Nolte  v.  William 
W.  Low,  John  P.  Chapin,  commenced  the  22nd  of  August, A  .  D. 
1853,  have  been  commenced,    and   are   now   pending  and  unde- 
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termined  in  the  circuit  court  of  Peoria  county,  Illinois.  Now, 
therefore,  it  is  agreed  between  the  said  parties,  that  the  said 
suits,  and  all  and  singular  the  matters  and  things  pending 
between  the  parties  in  said  suits,  and  properly  and  legitimately 
connected  with  them,  or  either  of  them,  and  also  all  matters 
and  things  in  difference  between  said  parties,  arising  out  of  and 
connected  with  the  said  contract,  be,  and  the  same  are  hereby, 
by  the  mutual  agreement  of  the  said  parties,  submitted  to  the 
final  arbitrament,  award,  and  determination  of  William  C. 
Boilvin,  William  Kellogg,  Horace  G.  Anderson,  arbitrators, 
mutually  chosen  and  agreed  upon  between  said  parties,  and 
whose  award  and  determination  shall  be  final  and  conclusive 
between  said  parties.  Said  arbitrators  shall  meet  at  the  court 
house  in  Peoria,  on  the  28th  day  of  February,  A.  D.  1854,  and 
after  having  been  duly  sworn,  shall  proceed  to  hear  the  parties 
and  their  testimony;  they,  the  said  arbitrators,  or  a  majority  of 
them,  shall  have  power  to  adjourn  from  time  to  time,  for  the  pur- 
pose of  obtaining  material  testimony,  or  for  any  other  cause, 
satisfactory  to  said  arbitrators,  or  a  majority  of  them  ;  and  in 
case  it  shall  so  happen  that  any  one  of  the  arbitrators  above 
chosen  by  the  parties  shall  die,  refuse,  or  for  any  reason  cannot 
serve  as  such  arbitrators,  then  if  the  parties  cannot  agree  upon 
an  arbitrator  to  serve  in  the  place  of  the  one  thus  dying,  refusing, 
or  being  unable  to  serve,  the  remaining  arbitrators  shall  appoint 
one  to  fill  the  vacancy  thus  occasioned,  and  the  decision  and 
determination  of  the  arbitrators  herein  agreed  upon,  or  appointed 
in  case  of  a  vacancy,  as  before  stated,  or  of  a  majority  of  them, 
shall  be  final  and  conclusive  to  the  parties,  and  said  arbitrators 
shall  decide  who  shall  pay  the  costs  of  each  and  every  the  suits 
before  named,  and  their  award  when  made  shall  at  the  next 
term  of  the  circuit  court  of  Peoria  county,  or  at  any  subsequent 
term  thereafter,  be  entered  and  become  a  judgment  in  the  circuit 
court  of  said  county,  upon  which  execution  may  issue,  as  in 
cases  of  judgments  at  law  in  said  court.  The  party  seeking  to 
enter  said  award  as  a  judgment,  giving  to  the  opposite  party  ten 
days  notice  of  the  time  of  making  his  motion  for  judgment  on 
said  award. 

"  The  said  arbitrators  are  to  make  out  their  award,  and 
give  to  each  party  a  copy  thereof,  on  or  before  the  1st  day  of 
June,  A.  D.  1854,  unless  the  time  is  extended  by  agrement  of 
parties. 

"  This  agreement  shall  not  operate  to  dismiss  or  discontinue 
any  of  said  suits  before  mentioned,  in  the  circuit  court  of  Peoria 
county,  but  the  same  shall  remain  on  the  docket  until  final 
judgment  shall  be  entered  on  the  award  under  this  submission. 
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or  the  award  shall  have  been  otherwise  paid  or  complied  with  by 
the  parties. 

"But  neither  party  shall  make  any  further  cost  in  said  suits 
until  the  party  against  whom  the  said  award  shall  be  made,  shall 
fail  to  comply  with  the  same,  or  the  arbitrators  shall  fail  to  make 
their  award  within  the  time  before,  limited.  The  said  arbitra- 
tors shall  also  determine  who  shall  pay  the  costs  of  this  arbitra- 
tion. 

"It  is  also  further  stipulated  and  agreed  by  and  between  the 
parties,  that  neither  of  the  parties  will  in  any  event  revoke  or 
annul  this  agreement  of  submission ;  and  they  bind  themselves 
each  to  the  other,  that  they  will  abide  by  the  said  submission,  and 
the  award  made  under  the  same,  in  the  penalty  of  one  thousand 
dollars  as  stipulated  damages,  to  be  paid  by  the  party  delinquent 
to  the  party  complying. 

"  In  witness  whereof,  the  said  parties  have  hereunto  set  their 
hands,  at  Peoria,  this  20th  day  of  January,  A.  D.  1854. 

Wm.  W.  Low, 
John  p.  CHAprN", 

by  Wm.  W.  Low, 
Henry  Nolte." 

The  contract  or  agreement  referred  to  in  the  said  submission  as 
marked  (A.),  is  as  follows,  to-wit : — 

"I  hereby  agree  to  purchase  and  store  grain  for  Wm.  W. 
Low  and  John  P.  Chapin,  and  deliver  aboard  of  canal  or 
steamboat,  as  follows:  (3)  three  cents  per  bushel  for  oats,  (4) 
four  cents  per  bushel  for  wheat,  beans,  flax  seed,  or  other  kinds 
of  seed  or  shelled  grain ;  corn  in  the  ear,  (3)  three  cents  ;  if 
shelled,  (5)  five  cents  per  bushel.  Ear  corn  to  be  accounted  to 
them  at  70  lbs.  to  the  bushel,  if  taken  in  the  ear,  and  if  shelled, 
at  56  lbs. 

"  The  above  rates  to  apply  on  grain  stored  after  this  date, 
October  2,  1852,  and  held  in  store  until  the  first  of  August, 
1853,  and  ear  corn  in  crib,  until  the  first  of  October,  1853,  if 
required. 

"  Storage  for  grain  after  navigation  opens  in  the  spring,  say 
from  the  first  of  April  till  the  last  of  November  following,  corn 
and  wheat,  (3)  three  cents,  and  oats,  (2)  two  cents  per  bushel. 

"  I  hereby  agree  to  let  said  Low  &  Chapin  have  all  grain  or 
seeds  as  mentioned  above,  that  I  purchase,  or  cause  to  be  pur- 
chased, by  their  furnishing  me  with  money  from  time  to  time, 
as  I  may  let  them  know  I  require  it  for  the  above-mentioned 
purpose.  I  am  to  purchase  according  to  their  instructions,  and 
all  grain  purchased  to  be  held  subject  to  the  order  of  Wm.  W. 
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Low.  I  am  to  have  the  privilege  of  buying  at  whatever  the  market 
price  may  be  here,  without  being  further  instructed. 

"This  contract  to  continue  in  force  one  year  from  the  2(1  day 
of  October,  1852,  unless  mutually  agreed  upon  by  the  parties  to 
discontinue  the  same,  if  grain  sacked  and  sewed  to  be  paid  for 
extra  from  above  rates.  Henry  Nolte, 

Chillicothe,  2d  October,  1852."  Low  &  Chapin. 

The  arbitrators  made  the  following  award,  to  wit : — 

"We,  the  undersigned  arbitrators,  mentioned  and  agreed  upon 
in  the  contract  of  submission  hereto  annexed,  do  certify,  that  pur- 
suant to  the  terms  and  conditions  of  the  said  submission,  we  met 
at  the. court  house  in  the  city  of  Peoria,  on  the  28th  day  of  Feb- 
ruary, A.  D.  185-1,  and  the  parties  and  their .  attorneys  being 
present,  after  ibeing  duly  sworn  according  to  law,  proceeded  to 
hear  in  part,  the  proofs  and  allegations  of  the  parties,  and  the 
evidence  not  having  been  concluded,  we  adjourned  the  further 
hearing  of  the  said  cause  until  the  next  day,  at  nine  o'clock,  A. 
M.,  being  the  first  day  of  March,  1854,  at  which  time  we  again 
proceeded  further  to  hear  the  evidence  of  the  said  parties,  and 
ihe  evidence  having  been  closed,  we  again  adjourned  for  consid- 
eration and  deliberation,  until  the  second  day  of  March,  A.  D. 
1854,  at  which  time  we  again  met,  and  after  mature  considera- 
tion and  deliberation,  have  decided  and  awarded,  and  do  decide 
and  award  as  follows,  to  wit : 

"First.  That  the  costs  of  the  suit  of  Henry  Nolte  v.  William 
W.  Low,  John  P.  Chapin,  trespass  on  the  case  upon  promises,  be 
paid  by  the  said  William  W.  Low  and  John  P.  Chapin. 

"Second.  That  the  costs  of  the  chancery  suit  of  William  W. 
Low,  John  P.  Chapin  v.  the  said  Henry  Nolte,  be  paid  by  the 
said  William  W.  Low  and  John  P.  Chapin. 

"Third.  That  the  costs  of  the  replevin  suit  of  William  W. 
Low  and  John  P.  Chapin  v.  Henry  Nolte,  be  paid  by  the  said 
William  W.  Low  and  John  P.  Chapin.  And  that  upon  the  pay- 
ment of  the  said  costs  as  aforesaid,  which  shall  be  done  at  the 
next  term  of  the  circuit  court  of  Peoria  county,  each  of  the  said 
suits  shall  be  dismissed,  the  residue  of  the  terms  and  conditions 
of  this  award  having  been  first  complied  with  by  the  parties 
respectively. 

"Fourth.  We  do  further  decide  and  award,  that  there  is  due 
from,  and  ought  to  be  paid  by  the  said  William  W.  Low  and 
John  P.  Chapin  to  the  said  Henry  Nolte,  for  and  on  account  of 
advances  and  commissions  made  and  and  accruing  to  him  under 
the  contract  attached  to  said  submission,  and  for  and  on  account 
of  damages  by  him  sustained  on  account  of  the  violation  of  the 
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said  contract,  on  the  part  of  tlie  said  Low  &  Chapin,  and  for  dam- 
ages sustained  by  reason  of  the  said  Low  &  Chapin  wrongfully 
suing  out  of  the  said  writ  of  replevin,  the  sum  of  five  thousand 
eight  hundred  and  seventy-six  dollars  and  forty-six  cents  ;  and  we 
do  award  that  the  same  be  paid  by  the  said  Low  &  Chapin  to  the 
said  Henry  Nolte,  within  ten  days  after  they  shall  have  been 
served  with  a  copy  of  this  award. 

"Fifth.  We  do  further  decide  and  award  that  the  said  William 
W.  Low  and  John  P.  Chapin  pay  the  costs  of  this  arbitration, 
which  are  claimed  and  taxed  as  follows :  Then  follows  the  taxed 
costs,  and  signed  and  sealed.  Wm.  Kellogg,       [seal.] 

W.  C.  BoiLViN,       [seal.] 
H.  C.  Anderson,   [seal.]" 

Upon  the  filing  of  the  said  submission  and  award  in  the  court, 
and  making  of  the  motion  for  judgment,  the  said-  Low  &  Chapin 
moved  the  court  to  set  aside  the  award  for  various  reasons,  which 
are  fully  set  out  in  the  assignment  of  errors. 

The  court  overruled  the  motion  of  said  Low  &  Chapin  to  set 
aside  said  award,  and  granted  the  motion  of  said  Nolte,  and  ren- 
dered judgment  on  the  award  against  Low  &  Chapin  for  the  whole 
sum. 

The  said  Low  &  Chapin  appeal  to  this  court,  and  assign  the 
following  errors : — 

1.  General  error. 

2.  Because  the  award  made  by  the  arbitrators  is  not  final  in 
relation  to  the  said  suits  submitted  to  the  arbitrators  by  the  said 
submission. 

3.  Because  the  said  arbitrators  did  not  decide  upon  all  mat- 
ters submitted  to  them  by  said  submission,  and  presented  to  them 
by  the  parties  for  their  consideration. 

4.  Because  said  award  is  uncertain  in  its  description  of  the 
suits  to  be  dismissed,  and  other  acts  to  be  performed,  and  said 
award  is  therefore  void. 

5.  Because  the  award  is  dependent  upon  a  condition  which  is 
left  to  the  option  of  one  party  for  its  performance. 

6.  Because  the  arbitrators  took  into  consideration  and  adjudi- 
cated upon  matters  not  submitted  by  the  said  submission,  to  wit, 
a  claim  of  said  Nolte  for  damages  for  being  injured  and  broken 
up  in  his  business,  of  $1,000,  which  claim  was  alllowed  by  the 
arbitrators,  and  formed  a  part  of  the  sum  total  of  said  award. 

7.  Because  the  said  award  is  against  the  law  and  the  evidence 
of  the  case  submitted. 

8.  Because  the  court  erred  in  overruling  the  exceptions  of  Low 
&  Chapin  to  said  award. 
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9.  Because  the  court  erred  in  rendering  judgment  in  the  form 
and  manner  in  wliicli  the  same  is  rendered,  being  uncertain  as  to 
amount,  and  a  part  of  it  is  conditional. 

10.  Because  the  court  erred  in  adjudging  that  Low  &  Chapin 
should  pay  the  costs  of  the  several  suits  mentioned  in  the  said 
judgment. 

11.  Because  the  court  erred  in  adjudging  that  said  chancery 
suit  and  replevin  suit  should  be  dismissed. 

T.  L.  Dickey  and  E.  N.   Powell,  for  appellants. 
N.  H.  Purple  and  R.   S.  Blackwell,  for  appellee. 

Caton,  J.  This  judgment  must  be  reversed,  for  the  want 
of  jurisdiction  in  the  circuit  court  to  enter  it.  The  court  could 
only  acquire  jurisdiction  to  enter  up  a  judgment  upon  an  award 
of  arbitrators  where  the  submission  and  award  were  in  conform- 
ity to  the  statute  which  authorizes  a  judgment  in  such  cases. (a) 
Our  statute  provides  for  two  cases  only,  where  the  court  may  ren- 
der a  judgment,  upon  the  award  of  arbitrators.  In  section  one, 
chapter  seven,  R.  S.,  it  is  provided  that  parties  may,  by  an  in- 
strument in  writing,  signed  and  sealed  by  them,  and  attested  by 
at  least  one  witness,  submit  to  one  or  more  arbitrators,  any  con- 
troversy existing  between  them,  not  in  suit;  and  may  in  such 
submission,  agree  that  the  court  may  render  a  judgment  upon  the 
award  made  in  pursuance  of  the  submission. 

The  second  section  provides  for  submitting  to  arbitration  suits 
pending  in  court,  and  declares  that  the  court  may  at  the  instance 
of  the  parties  to  the  suit,  enter  an  order  that  the  same  shall  be 
submitted  to  three  arbitrators,  to  be  named  in  the  order.  Upon 
the  award  of  arbitrators,  made  in  pursuance  of  such  order,  the 
court  may  enter  up  a  judgment  as  upon  the  verdict  of  a  jury.  In 
these  cases,  and  in  these  alone,  has  the  court  jurisdiction  to  enter 
up  a  final  judgment  upon  an  award  of  arbitrators.  In  all  other 
cases  of  submission  to  arbitrators,  the  parties  must  be  left  to  their 
common  law  remedies. 

In  this  case,  the  agreement  of  submission,  after  reciting  that 
divers  disputes  had  arisen  between  the  parties,  relative  to  a  cer- 
tain contract,  a  copy  of  which  is  attached  to  the  agreement,  and 
that  certain  suits,  or  controversies,  arising  out  of  or  connected  with 
alleged  violations  of  the  contract,  which  suits  are  named  and  de- 
scribed in  the  recital,  proceeds,  "Now,  therefore,  it  is  agreed  be- 
tween the  said  parties,  that  the  said  suits,  and  all  and  singular 
the    matters     and    things     pending     between    the    parties    in 

(a)  Hamilton  v.  Hamilton,  27  III.  R.  159  ;  Rankin  v.  Rankin,  36  111.  R. 
298. 

ill.  r,  vol.  XV.  25 
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said  suits,  and  properly  and  legitimately  connected  with  them, 
or  either  of  them,  and  also  all  matters  and  things  in  difiference 
between  the  said  parties  arising  out  of  and  connected  with  said 
contract  be,  and  the  same  are  hereby,  by  the  mutual  agreement 
of  the  said  parties,  submitted,"  &c.  The  agreement  of  submis- 
sion was  executed  thus  : —  "  Wm.  W.  Low, 

John  P.  Chapin, 

by  Wm.  W.  Low, 
Henry  Nolte." 
It  is  manifest  at  the  first  glance,  that  here  is  a  submission 
not  contemplated  by  either  section  of  the  statute  above  referred 
to.     While  the  subject-matter  of  this  submission  is  not  of  all 
matters  in 'difference  between  the  parties,  it  is  of  all  matters  in 
dispute  growing  out  of  or  relating  to    a    particular    contract, 
whether  involved  in  the  several  suits  then  pending,  and  which 
tire  expressly  submitted,  or  other   matters    of    dispute   growing 
out  of  the  contract.     The  subject-matter  of  the  submission,  then, 
is   not   such   as    is   required  by  the  first  section  of  the  statute, 
in  order  to  give  the  court    jurisdiction  to  render   a    judgment 
upon  the  award.     That  section  says,  it  shall  be    "  controversies 
existing  between  them,  not  in   suit."     Here  at   least   a  part  of 
the  controversies  which  were  submitted,  were  in  suit,  as  is  shown 
by  the  agreement  of  submission.     The  intention  of    the    legisla- 
ture is  as  clearly  manifested  as  it  could  be  by    language,    not  to 
allow  suits  which  were  pending  in  court  to  be  submitted   to  arbi- 
tration by  agreements  out  of  court,  under  that  first   section,  and 
which  confers  upon  the  court  jurisdiction  to  enter  judgments  upon 
awards  made  in  pursuance  of  agreements  of  submission  in  pais. 
Where  parties  submit  pending  suits  to  arbitration,  by  agreements 
out  of  court,  they  are  clearly  not  entitled   to    the  benefits  of  the 
statute,  but  are  left  to  their  remedy  independent  of  it.     But  even 
if  the  subject-matter  of  the   submission   were  such  as  is  contem- 
plated by  the  statute,  the  form  of  the  execution  of  the  agreement 
of  submission  is  not  such  as  is  required.      It  is  not  under   seal, 
and  has  no  subscribing  witness,  both  of   which   are  expressly  re- 
quired by  the  statute,  and  are  thus  made   indispensable  formal- 
ities, in  order  to  give   the    court  jurisdiction  to  enter  judgment 
upon  the  award.     We  might    as  well  be  asked  to  dispense  with  a 
written  agreement  of  submission  altogether,  as  to   dispense  with 
the  seal  and  attesting  witness.     The  simple  answer  to  all  is,  that 
the  statute  requires  it,  and  that  is  the  law  of  the  case,  and  unless 
we  Avould  palpably  and  knowingly  disregard   the   law,    we   must 
obey  it. 

The  want  of  compliance  with  the  second  section  of  the  act  is, 
if  possible,  still  more  manifest.     The  subject-matter  of  the  sub- 
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mission  under  that  section  is  a  suit  pending  in  court,  and  nothing 
else  ;  and  the  only  mode  of  submission  is,  by  a  rule  of  the 
court  to  be  entered  on  the  record.  It  is  only  where  such  a  sub- 
mission is  made,  that  the  court  is  empowered  by  the  second 
section  to  enter  any  judgment  on  the  award.  Here  the  agree- 
ment of  submission  was  made  out  of  court,  and,  so  far  as  this 
record  shows,  the  first  the  court  ever  heard  of  it,  was  after  the 
award  was  made,  and  when  the  motion  was  entered  for  the 
judgment.  We  are  very  clearly  of  opinion  that  the  statute  did 
not  authorize  this  judgment,  and  that  it  must  be  reversed,  and 
the  party  left  to  seek  his  remedy  in  another  form,  as  he  may  be 
advised. 

Judgment  reversed. 


Jabesh  p.  Eddy,  appellant,  v.  The  County  Commissioners  of 
THE  County  of  Peoria,  appellees. 

APPEAL  FROM  PEORIA. 

A  person  who  is  elected  a  justice  of  the  peace  for  a  "  precinct,"  if  he 
is  subsequently  elected  to  the  same  office  for  a  "township,"  and  accepts 
the  latter,  it  is  an  implied  resignation  of  the  first  office,  which  becomes 
vacated. 

This  cause  was  heard  before  Peters,  Judge,  at  November 
term,  1853,  of  the  Peoria  Circuit  Court. 

N.  H.  Purple,  for  appellant. 

Manning  and  Merriman,  for  appellees. 

Treat,  C.  J.  This  was  an  action  of  debt,  brought  in  the 
name  of  "  The  County  Commissioners  of  the  county  of  Peoria," 
to  the  use  of  Sanger,  administrator  of  Gray,  against  Lucas, 
Farmer,  and  Eddy.  Lucas  and  Eddy  only  were  served  with  pro- 
cess. The  declaration  was  upon  a  bond  executed  by  the  defend- 
ants to  the  plaintiffs,  on  the  15th  of  November,  1849,  in  the 
penalty  of  $1,000,  and  conditioned  for  the  faithful  performance 
by  Lucas  of  the  duties  of  justice  of  the  peace  for  the  precinct  of 
Lancaster,  in  the  county  of  Peoria,  to  which  office  he  was 
^ilected  on  the  6th  of  November,  1849  ;  and  it  assigned  as  a 
breach  of  the  condition  of  the  bond,  that  Lucas,  as  such  justice 
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of  the  peace,  on  the  1st  of  August,  1851,  collected  and  received 
from  one  Strother,  $51.25,  upon  a  note  given  by  Strother  to 
Gray,  and  left  by  the  latter  with  Lucas  for  collection,  which 
sum  he  neglected  and  refused  to  pay  over  on  demand.  Lucas 
was  defaulted.  Eddy  filed  three  pleas.  The  first  was  non  est 
factum.  The  second  plea  alleged  in  substance,  that  the  people 
of  Peoria  county  adopted  the  system  of  township  organization 
under  the  provisions  of  the  act  of  the  12th  of  February,  1849,. 
and  that  on  the  2d  of  April,  1850,  Lucas  was  duly  elected  a 
justice  of  the  peace  for  the  township  of  Timber,  in  the  county 
of  Peoria,  and  gave  bond  and  qualified  as  such ;  that  since  that 
time  he  had  not  acted  as  justice  of  the  peace,  except  by  virtue 
of  his  last  election  and  qualification  ;  that  while  he  was  justice 
of  the  peace  for  the  precinct  of  Lancaster,  Lucas  faithfully 
performed  all  his  ofiicial  duties,  and  that  the  breach  assigned  in 
the  declaration  occurred  after  his  election  and  qualification  as 
justice  of  the  peace  for  the  township  of  Timber.  The  third 
plea  alleged  in  substance,  that  Lucas  was  elected  a  justice  of 
the  peace  for  the  township  of  Timber,  as  stated  in  the  second 
plea,  and  accepted  the  office,  and  qualified  as  such  justice, 
whereby  his  ofiice  of  justice  of  the  peace  for  the  precinct  of 
Lancaster  was  vacated  and  determined;  and  that  the  breach 
compained  of  in  the  declaration  occurred  subsequent  to  his 
election  and  qualification  as  justice  of  the  peace  for  the  town- 
ship of  Timber.  Issue  was  joined  on  the  first  plea  ;  and  the 
court  sustained  demurrers  to  the  second  and  third  pleas.  The 
issue  of  fact  was  found  for  the  plaintiffs,  and  the  damages  were 
assessed  at  $55  ;  and  judgment  was  thereupon  entered  against 
Lucas  and  Eddy. 

The  constitution  provides  that  justices  of  the  peace  shall  be 
elected  for  four  years.  The  legislature  may  determine  the 
number  of  justices  of  the  peace,  but  it  has  no  power  to  abridge 
the  terms  of  service  of  those  in  office.  Lucas  continued  to  be 
a  justice  of  the  peace  under  his  first  election,  until  November, 
1853,  unless  he  vacated  the  office  by  accepting  the  one  to  which 
he  was  elected  in  1850.  And  unless  his  second  election  was 
absolutely  void,  the  acceptance  was  an  implied  resignation  of 
the  first  office.  It  is  clear  that  he  could  not,  at  the  same  time, 
be  a  justice  of  the  peace  for  the  precinct  of  Lancaster  and  for 
the  township  of  Timber.  The  two  offices  were  incompatible, 
and  could  not  be  united  in  the  same  person.  It  might  as  well 
be  insisted,  that  one  person  could,  at  the  same  time,  be  judge 
of  two  circuits,  or  sheriff  of  two  counties.  There  is  no  pretense 
for  saying,  that  Lucas  was  ineligible  to  the  office  of  justice  of 
the  peace  under  the  township  law.     The   election  was  valid  in 
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itself,  and  it  became  effectual  on  his  acceptance  of  the  office. 
He  was  disqualified  from  holding  both  offices,  but  it  was  compe- 
tent for  him  to  elect  which  he  would  hold.  He  could  not  retain 
the  first,  after  assuming  the  duties  of  the  last. (a)  The  accept- 
ance of  the  latter  was  an  abandonment  of  the  former.  From  the 
necessity  of  the  case,  he  ceased  to  be  a  justice  of  the  peace  for 
Lancaster  precinct,  the  moment  he  qualified  and  entered  on  the 
duties  of  justice  of  the  peace  of  the  township  of  Timber.  The 
case  of  The  People  v.  Carrique,  2  Hill,  93,  is  an  authority 
exactly  in  point.  A  law  of  1822  provided  for  the  appointment 
of  three  justices  of  the  peace  of  the  city  of  Hudson  ;  and  in  April, 
1836,  Carrique  was  appointed  one  of  these  justices,  and  entered 
upon  the  duties  of  the  office,  which  he  contiued  to  exercise  till  in 
]\Iarch,  1840.  A  law  of  1830  provided  for  the  appointment  of 
two  additional  justices  of  the  peace  of  the  city  of  Hudson  ;  and 
in  January,  1838,  Carrique  was  appointed  a  justice  under  this 
law,  and  qualified  and  acted  under  the  appointment.  In  March, 
1840,  Whiting  was  appointed  a  justice  of  the  peace  in  the  place 
of  Carrique,  and  qualified  as  such.  The  tenure  of  the  office 
under  both  laws  was  four  years.  An  information  in  the  nature 
-of  a  quo  warranto  was  then  filed  at  the  instance  of  Whiting 
tigainst  Carrique  ;  and  the  court  decided  that  Carrique  was  prop- 
erly in  office  under  the  last  appointment ;  that  the  first  office  was 
iyso  Jacto  vacated,  by  his  acceptance  of  the  new  appointment. 
See  also  Angell  &  Ames  on  Corporations,  §§  438,  434,  and  notes. 
The  second  and  third  pleas  presented  a  good  defense  to  the  action, 
and  the  court  erred  in  sustaining  the  demurrers  thereto. 
The  judgment  is  reversed,  and  the  cause  remanded. 

Judgement  reversed. 


(a)  Green  v.  Wardwell,  17  III.  R.  280. 


William  Martin,  plaintiff  in  error,  v.  Absalom  Walker,  defend- 
ant in  error. 

ERROR  TO  BUREAU. 

Sapp,  a  justice  of  the  peace,  removed  from  tlie  county  and  transfer- 
red liis  docket  and  papers  to  Hern,  then  the  nearest  justice  to  Sapp. 
Hern  subsequently  removed  from  the  State  and  transferred  his  docket 
and  papers,  including  those  of  Sapp,  to  Swan  ;  Swan  issued  an  execu- 
tion on  a  judgment  rendered  by  Sapp  : — Held,  that  the  execution  was 
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properly  issued  ;  that  Swan  was  vested  with  as  much  power  over  one 
docket  as  the  other  ;  that  the  presumption  is  that  he  was  the  nearest 
justice,  and  that  the  officer  charged  with  the  execution  of  process  was 
protected,  unless  it  appeared  on  the  face  of  the  process,  that  it  was 
issued  by  a  court  having  no  jurisdiction  of  the  case. 

This  cause  was  heard  before  Leland,  Judge,  at  the  Octobe'^ 
term,  1853,  of  Bureau  Circuit  Court. 

M.  T.  Peters,  for  plaintiff  in  error. 

Chumasero  and  Taylor,  for  defendant  in  error. 

Treat,  C.  J.  Martin  brought  an  action  of  replevin  against 
Walker,  to  recover  the  possession  of  ahorse  and  harness.  The  plea 
put  in  issue  the  right  of  the  plaintiff  to  the  property.  The  cause 
was  submitted  to  the  court  on  this  state  of  facts  :  "It  is  admitted, 
that  at  the  time  of  the  taking  of  the  property  it  was  actually 
owned  by  the  plaintiff,  and  after  being  levied  on  was  replevied  in 
this  case  out  of  the  possession  of  the  defendant ;  that  the  defend- 
ant at  the  time  of  the  taking  was  an  acting  constable,  and  as  such 
constable  seized  and  took  said  property  by  virtue  of  a  jjhiries 
execution,  issued  by  James  G.  Swan,  a  justice  of  the  peace  of 
Bureau  county,  upon  a  judgment  rendered  by  N.  Sapp,  then  a  jus- 
tice of  the  peace  of  Bureau  county,  in  favor  of  M.  0.  Farrell, 
and.against  the  plaintiff ;  that  after  the  rendition  of  the  judgment 
Sapp  resigned  or  removed  from  the  county,  thereby  vacating  his 
office,  and  transferred  his  docket  and  papers  to  William  S.  Hern, 
then  the  nearest  justice  of  the  peace  to  Sapp,  who  afterwards  remov- 
ed from  the  State  of  Illinois,  and  transferred  his  docket  and  papers, 
including  the  docket  and  papers  of  Sapp,  to  the  said  James  G. 
Swan,  who  issued  the  execution  upon  the  judgment ;  upon 
which  execution  the  defendant  levied  upon  and  took  the 
property  aforesaid,  which  is  the  taking  mentioned  in  the  declar- 
ation ;  and  all  the  knowledge  defendant  had  of  the  transfer 
of  the  docket  and  papers  of  Sapp,  is  the  statement  in  the 
execution."  The  execution  bore  date  the  16ch  March,  1853, 
and  it  recited,  that  Farrell  recovered  a  judgment  against  the 
plaintiff"  for  $53.06,  on  the  6th  March,  1845,  before  N.  Sapp,  a 
justice  of  the  peace  of  Bureau  county ;  and  that  Sapp  had 
since  removed  from  the  county,  and  his  docket  and  papers  had 
been  transferred  to  Swan,  according  to  the  statute  in  such  case 
made  and  provided.  The  court  found  the  issue  for  the  defend- 
ant, and  awarded  a  retorno  hahendo ;  and  the  plaintiff  sued 
out  a  ^yrit  of  error. 

Sec.  112,  ch.  59,  R.  S.,  provides  :  "When  any  justice  of  the 
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peace  shall  resign  his  office  or  remove  from  the  county  or  dis- 
trict in  Avhich  he  was  elected,  it  shall  be  his  duty  to  deliver  over 
his  docket  and  papei'S  relating  to  any  business  transacted  before 
him,  to  the  near(  st  justice  of  the  peice  of  his  county  ;  and  in 
case  oi;  the  death  of  any  justice  of  the  peace,  it  shall  be  the 
duty  of  the  person  having  possession  of  said  docket  and  papers, 
to  deliver  them  over  as  aforesaid."  §  110  provides  :  "When 
the  docket  and  papers  of  any  justice  of  the  peace  shall  be  trans- 
ferred to  any  other  justice  of  the  peace,  as  provided  in  §  112, 
such  justice  receiving  the  same  may  proceed  to  the  completion 
of  all  unfinished  business,  the  issuing  of  executions  upon  judg- 
ments remaining  unsatisfied  upon  such  docket,  and  collect  the 
same,  and  have  the  same  power  in  respect  to  such  docket  and 
papers  as  if  the  same  pertained  to  proceedings  originally  insti- 
tuted before  him."  Under  these  provisions,  the  docket  of  Sapp 
was  regularly  transferred  to  Hern  ;  and  he  then  had  as  much 
power  over  the  judgment  as  if  it  had  been  rendered  by  him. 
The  question  in  the  case  is,  Avhether  the  same  power  w^as 
acquired  by  Swan.  It  was  the  duty  of  Hern  on  removing  from 
the  State  to  deliver  the  docket  of  Sapp  as  ^vell  as  his  own  to 
the  nearest  justice  of  the  peace  in  the  county  ;  and  the  latter 
would,  in  that  event,  be  vested  with  as  much  authority  over  one 
docket  as  the  other.  Such,  wx  doubt  not,  was  the  real  design 
of  the  legislature.  A  different  construction  of  the  statute, 
would  leave  no  means  of  enforcing  the  judgments  entered  by 
Sapp.  The  case  does  not  shoAV  affirmatively,  that  Swan  was 
the  nearest  justice  of  the  peace  to  Hern.  The  presumption, 
however,  is,  that  those  officers  performed  their  duty.  The  facts 
that  Hern  delivered  the  dockets  to  Swan,  and  that  Swan  issued 
executions  on  the  judgments  entered  therein,  in  the  absence  of 
all  proof  to  the  contrary,  clearly  raises  the  presumption  that  the 
latter  was  the  nearest  justice  of  the  peace.  On  this  view  of  the 
case,  the  decision  of  the  circuit  judge  might  be  sustained.  But 
the  execution  was  a  justification  to  the  constable  on  another 
ground.  A  ministerial  officer  is  protected  in  the  execution  of 
process,  unless  it  appears  on  the  face  of  the  process  itself,  that 
it  was  issued  by  a  court  having  no  jurisdiction  of  the  case  ;  or 
unless  the  officer  has  notice  in  some  other  way,  that  the  process 
was  issued  without  authority  of  law.  Such  is  the  established 
doctrine  of  this  court.  Barnes  v.  Barber,  1  Oilman,  401  ;  Tefft 
I'.  Ashbaugh,  13  Illinois,  602.  There  was  nothing,  on  the  face 
of  the  wTit  in  question,  to  indicate  any  want  of  authority  on 
the  part  of  Swan  to  issue  it.  On  the  other  hand,  it  clearly 
appeared  therefrom  that  he  had  jurisdiction.  It  stated  that  the 
judgment  was  recovered  before  Sapp,    and  that  his    docket  was 
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transferred  to  Swan  in  accordance  ^yith  the  statute.  It  was  not 
the  duty  of  the  constable  to  inquire  into  the  truth  of  the  state- 
ment. 

The  judgment  must  be  affirmed. 

Judgmeiit  affirmecL 


Henry  P.   Adams  et  al.,  phiintifTs  in  error,  v.  Alexander 
Neeley,  defendant  in  error. 

ERROR  TO  BOONE. 

A  cause  is  not  in  a  condition  to  be  lieard  and  decided,  until  an  issue  has 
been  formed  in  the  case.(rt) 

Where  the  payment  of  costs  is  made  a  condition  precedent  to  the 
obtaining  of  a  new  trial,  if  the  defendant  neglects  to  perform  the  con- 
dition within  the  prescribed  time,  the  judgment  remains  in  force,  and 
may  be  inquired  into  by  writ  of  error. 

This  cause  was  heard  at  the  December  special  term  of  Boone 
county  Circuit  Court,  J.  G.  Wilson,  Judge,  presiding. 

Lull  and  Burgess,  for  plaintiffs  in  error. 

S.  A.  Hurlbut,  for  defendant  in  error. 

Treat,  C.  J.  Neeley  brought  an  action  of  assumpsit  against 
Adams,  Chase,  and  Mix.  All  of  the  defendants  were  sum- 
moned. The  declaration  was  upon  a  promissory  note,  made 
by  the  defendants  as  partners,  under  the  style  of  Mix  &  Co. 
Adams  pleaded  in  abatement  of  the  action,  that  the  defend- 
ants were  not  partners  at  the  time  of  the  execution  of  the 
note.  Chase  pleaded  that  the  note  Avas  executed  by  Mix  in  the 
name  of  the  firm,  to  secure  the  payment  of  his  individual 
indebtedness,  and  without  the  knowledge  or  consent  of  his  co- 
defendants.  Both  pleas  were  verified  by  affidavit.  Chase  also 
pleaded  non-assumpsit.  The  pleas  were  not  answered  by  the 
plaintiff.  Mix  failed  to  plead.  The  record  recites,  that  the 
parties  afterwards  appeared  and  submitted  the  cause  to  the 
court ;  and  that  the  court  found  the  issue  for  the  plaintiff,  and 
rendered  judgment  in  his  favor  for  |661.66.     It  further  recites, 

(a)  But  see  Spencer  v.  Porter,  21  111.   R.  192;  Kelsey  v.  Lamb, 21  111. 
R.  559  ;  Parmlce  v.  Fisher,  22  111.  R.  212. 
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that  the  court  granted  the  defendants  a  new  trial,  on  condition 
that  they  should  pay  the  costs  of  the  term  within  twenty  days. 
It  does  not  appear  that  they  complied  with  the  condition.  They 
have  sued  out  a  writ  of  error. 

1.  The  judgment  was  clearly  erroneous,  and  must  be  reversed. 
The  cause  was  not  in  a  condition  to  be  heard  and  determined. 
No  issue  had  been  formed  in  the  case.  The  pleas  were  wholly 
unanswered.  There  was,  therefore,  no  question  to  be  submitted 
to  the  court.  The  finding  was  not  responsive  to  any  issue  presented 
by  the  record.  An  issue  should  have  been  made  on  the  plea  in 
abatement,  and  disposed  of,  before  proceeding  to  try  the  case 
upon  the  merits.  Issues  might  then  have  been  formed  on  the  other 
pleas,  and  referred  to  the  court  for  trial. 

2.  The  action  of  the  court  upon  the  application  for  a  new  trial 
did  not  vacate  the  judgment.  The  grant  of  a  new  trial  was  con- 
ditional. The  defendants  were  required  to  pay  the  costs,  before 
the  order  should  become  effectual.  The  payment  of  the  costs  was 
made  a  condition  precedent  to  the  obtaining  of  a  new  trial.  As 
the  defendants  failed  to  perform  the  condition  within  the  time 
prescribed,  the  judgment  remained  in  full  force,  and  the  plaintifi' 
was  at  liberty  to  enforce  it  by  execution.  And  the  judgment 
being  final,  the  defendants  had  the  right  to  prosecute  a  writ  of 
error  for  its  reversal. 

The  judgment  is  reversed,  and  the  cause  remanded. 

Jur/g?nent  7'eversed. 


James  McCumber  ei  aL,  plaintiffs  in  error,  v.  William  H.  Gil- 
man,  defendant  in  error. 

ERROR  TO  BOONE. 

A  mortgagee  in  possession  of  premises  [has  tlie  riglit]  to  put  upon  tliem 
all  necessary  and  proper  repairs  to  prevent  waste,  and  to  reimburse 
himself  out  of  the  rents  and  profits  unless  the  condition  of  the  premises 
would  render  such  repairs  injudicious. 

New  improvements,  at  the  expense  of  the  estate,  will  not  be  allowed, 
except  under  peculiar  circumstances. 

Calvin  McCumber,  the  ancestor  of  the  complainants,  on  the 
fourth  day  of  August,  1842,  purchased  from  Joel  Walker  lot 
two  in  block  seven,  in  Walker's* addition  to  Belvidere,   for  $100, 
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and  took  a  bond  for  conveyance  of  the  lot,  on  payment  of  the 
money  in  one  and  two  years,  with  interest,  payable  annually,  for 
which  McCumber  gave  his  notes.  McCumber  paid  the  first  of 
these  notes  and  a  part  of  the  other  before  his  death. 

McCumber  borrowed  of  Gilman  $600  in  Illinois  internal 
improvement  scrip,  drawing  interest ;  to  secure  the  re-payment  of 
which,  with  interest  at  three  per  cent,  per  annum  upon  the  $600,. 
he  gave  his  note,  and  a  mortgage  on  the  lot  in  question.  This 
note  and  mortgage  were  made  after  the  last  note  given  for  the 
payment  of  the  lot  had  become  due. 

On  the  16th  of  August,  1845,  McCumber  died  intestate,  leav- 
ing a  widow  and  the  complainants  his  heirs,  returned  to  probate 
court  $125,  which  was  set  oil"  to  widow.  The  estate  owed  debts, 
as  proved,  amounting  to  $220,  not  including  the  notes  to  Walker 
and  Gilman. 

The  mortgage  to  Gilman  was  acknowledged  and  recorded  in 
September,  18-41. 

After  the  death  of  McCumber,  Gilman  sued  out  scire  facias  to 
foreclose  his  mortgage,  and  took  judgment  in  April,  1846,  for 
$240.  The  premises  in  question  were  sold  on  this  judgment  for 
$393.07,  and  Gilman  became  the  purchaser;  the  redemption 
expired,  and  Gilman  took  a  deed  from  the  sheriff.  Walker,  by 
order  of  a  decree  in  chancery,  conveyed  the  lots  in  question  to 
Gilman.  In  the  spring  of  1849,  Gilman  made  improvements  on 
the  premises  by  removing  a  wooden  building,  variously  estimated 
from  $25  to  $100,  and  erecting  a  new  building  in  its  place  ;  by 
laying  new  floors,  putting  on  blinds,  &c. 

The  decree  was  rendered  by  J.  G.  Wilson,  Judge,  at  April 
term,  1854,  of  the  Boone  Circuit  Court. 

W.  T.   Burgess,  for  plaintiffs  in  error. 

S.  H.   HuRLBUT,  for  defendant  in  error. 

Caton,  J.  The  case  of  McCumber  v.  Gilman,  reported  in 
13  111.  543,  disposes  of  all  claim  which  the  defendant  could 
assert  under  the  judgment  of  foreclosure,  which  was  there 
reversed,  and  leaves  him  simply  in  the  position  of  a  mortgagee  in 
possession  for  condition  broken,  and  leaves  nothing  to  be  decided 
in  this  case  except  to  determine  how  much  he  shall  be  entitled 
to  for  repairs  or  improvements  which  he  has  put  upon  the  prem- 
ises during  his  possession.  The  rule  on  this  subject  has  been 
as  well  settled  by  this  court  as  its  nature  will  admit.  It  is  not 
only  the  right,  but  it  is  the  duty  of  the  mortgagee  in  possession, 
to   put   upon    the  premises  all  rfecessary  and  proper  repairs  to 
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prevent  them  from  going  to  waste,  and  to  re-imburse  himself  out 
of  the  rents  and  profits,  unless,  indeed,  the  condition  of  the 
premises  would  make  it  injudicious  to  make  such  repairs.  Cir- 
cumstances might  exist  where  it  would  be  better  for  the  estate 
to  abandon  the  improvements  altogether,  than  to  repair  them. 
In  such  a  case,  the  court  could  not  sanction  an  expenditure 
thus  injudiciously  made.  But  the  rule  does  not  admit  the 
mortgagee  in  possession  to  make  new  improvements  at  the 
expense  of  the  estate  ;  although  circumstances  may  exist 
which  will  authorize  the  court,  in  stating  the  account,  to  allow 
the  mortgagee  for  new  improvements  which  he  was  in  strict- 
ness not  authorized  to  make  at  the  expense  of  the  mortgagor. 
McConnel  v.  Hallobush,  11  III.  61.  In  that  case  an  allowance 
was  directed  to  be  made  for  new  improvements,  provided  cer- 
tain facts  should  be  established  upon  a  further  hearing.  The 
facts  further  to  be  established  were  indicated  in  the  opinion  of 
the  court,  as  follows  :  "  Were  we  convinced  that  the  improve- 
ment was  made  in  good  faith,  the  defendants  believing  they 
had  made  a  valid  purchase  of  the  premises,  and  that  the  expen- 
diture was  a  judicious  one  for  the  benefit  of  the  estate,  we 
think  they  should  be  allowed  for  them."  In  this  case  there  is 
no  doubt  that  the  improvements  were  made  in  good  faith,  the 
defendant  believing  that  he  had  made  a  valid  purchase  of  the 
estate,  and  that  he  was  expending  his  money  upon  his  own 
absolute  property.  He  purchased  it  under  a  judgment  of  the 
circuit  court  foreclosing  this  same  mortgage,  and  after  the  time 
allowed  for  redemption  had  expired  he  took  a  sherifPs  deed, 
and  we  have  no  reason  to  doubt  that  he  supposed  his  title  good. 
Under  this  supposition  he  made  the  improvements,  and  with 
himself  as  owner,  it  may  be  very  true  that  the  improvements 
were  quite  judicious  and  proper.  But  it  by  no  means  follows, 
that  counseling  the  estate  as  belonging  to  the  heirs  of  McCumber, 
the  new  improvements  were  judicious  and  proper.  Indeed  it  is 
very  manifest  that  they  were  not,  especially  as  to  the  new  stone 
house  which  the  defendant  erected  on  the  premises.  The  pro- 
priety of  the  expenditure  must  be  determined  with  reference  to 
the  circumstances  of  the  heirs  of  the  mortgagor,  for  it  was  upon 
their  estate  that  the  improvement  was  made,  and  it  is  against 
them  that  the  expense  is  sought  to  be  charged.  It  is  a  very 
hard,  if  not  an  unjust  rule,  which  in  any  case  makes  one  a  debtor 
against  his  will  ;  and  it  is  very  clear  that  it  should  never  be 
done,  unless  it  is  manifestly  to  his  advantage,  as  well  as  just 
and  proper  as  to  the  other  party.  Were  Ave  to  consider  the 
case  of  Gilman  alone,  there  can  be  no  doubt  that  he  should  be 
compensated  to  the  extent  of  the  enhanced  value  of  the  prem- 
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ises  by  reason  of  this  expenditure ;  but  when  we  consider  the 
situation  and  circumstances  of  the  complainants,  there  can  be 
no  doubt  it  would  be  great  injustice  to  them  to  impose  such 
a  burden  upon  them.  It  would  be  equivalent  to  denying  them 
any  relief  whatever.  Their  father  died,  leaving  no  estate  what- 
ever to  these  infant  children  except  this  house  and  lot,  incum- 
bered with  this  mortgage  of  about  $165,  and  leaving  other 
debts  amounting  to  about  $220.  The  value  of  the  premises 
was  about  $500,  and  were  then  worth  about  ^(jd  a  year  in  rents, 
but  were  fast  going  to  decay.  The  defendant  took  possession, 
and  not  only  put  the  house  whi-ch  was  on  the  premises  in 
thorough,  though  not  extravagant  repair,  but  he  put  a  new 
fence  upon  the  lot,  an-d  removed  a  wooden  kitchen  which  was 
attached  to  the  back  part  of  the  brick  house,  and  worth  from 
§25  to  $50,  and  in  its  place  erected  a  new  stone  housed  at  an 
expense  in  the  whole  of  about  $1,200,  which  he  now  insists  the 
defendants  shall  pay  him  before  they  shall  be  allowed  to  redeem 
the  premises  fi'om  the  mortgage  which  their  ancestor  agreed  to 
pay  him.  and  to  satisfy  which  alone  he  had  a  right  to  take  the 
possession.  The  case  has  to  be  but  stated  to  show,  that  to 
allow  it  is  equivalent  to  depriving  the  heirs  altogether  of  their 
rights  and  interests  in  the  premises  ;  for  it  is  perfectly  manifest, 
that  it  is  utterly  out  of  their  power  to  redeem  the  estate  from 
the  mortgage  and  to  pay  for  these  improvements.  No  court, 
and  no  judicious  individual  having  charge  of  the  estate  and 
interest  of  these  infants,  could  have  sanctioned  such  an  expendi- 
ture at  the  time  it  was  made,  knowing  that  it  was  to  be  charged 
to  them  when  they  should  come  to  redeem,  and  knowing  that 
they  had  nothing  in  the  world  with  which  to  pay  it.  The 
improvements  must  have  been  proper  and  desirable  as  to  them 
and  in  their  circumstances,  before  they  can  be  pronounced 
judicious  and  the  estate  charged  with  them.  And  at  least  as  to 
the  new  house  or  addition,  and  the  new  fence,  we  are  of  opinion 
that  the  rules  of  law  do  not  admit  of  their  allowance.  The 
defendant's  claim  for  improvements  is  not  a  matter  of  strict 
right,  and  hence  to  determine  its  justness  we  must  consider  the 
position  of  the  other  parties  ;  and  when  this  is  done,  we  see  at 
once  that  to  enforce  a  claim  against  them  for  benefits  which 
have  been  volunteered  to  them,  and  to  which  they  have  never 
given  the  least  encouragement,  would,  in  all  probability,  deprive 
them  of  a  clear  right,  without  any  fault  or  act  of  theirs.  We 
are  of  opinion  that  the  court  erred  in  requiring  the  com- 
plainants to  pay  to  the  defendant  the  value  of  the  new  improve- 
ments which  he  placed  upon  the  premises  while  they  were  in 
his  possession.     There  is  serious  doubt  whether  even   the   repairs 
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put  upon  the  brick  house  were  not  more  extensive  than  were  strictly 
necessary  to  preserve  the  estate  from  waste  and  make  it  tenantable, 
and  more  than  were  strictly  judicious,  when  we  consider  the  cir- 
cumstances of  the  complainants  ;  but  upon  the  whole,  we  have 
thought  it  proper  to  direct  that  they  should  be  allowed  to  the  defend- 
ant in  taking  the  account.  I  have  looked  through  the  evidence  with 
some  care,  with  the  hope  of  being  able  to  make  up  a  satisfactory 
account  between  the  parties,  and  thus  save  the  expense  and  trouble 
of  another  reference,  but  find  that  I  am  unable  to  do  so.  Hence 
we  must  confine  ourselves  to  laying  down  the  principle  upon  which 
the  account  should  be  stated.  The  suit  must  be  remanded,  with 
directions  that  the  defendant  be  allowed  the  value  of  the  repairs 
placed  upon  the  brick  house  alone,  including  the  cellar  and  well, 
and  also  all  taxes  paid  by  him  upon  the  premises,  as  well  as  the 
amount  due  upon  the  mortgage.  The  evidence  in  this  record  does 
not  show  that  he  has  paid  the  balance  due  from  McCumber  for  the 
purchase  of  the  lot.  Should  he  establish  by  proof  that  he  made 
such  payment,  prior  to  the  time  when  he  obtained  the  title  from 
Walker,  he  should  be  credited  with  the  amount  thus  paid  and 
interest  thereon  from  the  date  of  payment.  If  he  has  kept  the 
property  insured,  for  that  he  should  be  credited  also.  He  should 
be  charged  with  the  value  of  the  rent  of  the  premises,  exclusive 
of  the  new  improvements  which  he  has  put  upon  them  and  for 
which  he  gets  no  allowance  in  making  up  the  account.  The  value  of 
the  rent  is  to  be  estimated  of  the  premises  with  the  repairs  for 
which  he  receives  a  credit.  The  rents  to  be  applied  in  extinguish- 
ment of  the  taxes  paid,  repairs,  &c.,  first,  and  should  any  balance 
remain,  then  towards  the  interest  due  upon  the  mortgage,  and 
then  the  principal ;  annual  rests  being  made  in  the  computation. 
Or  if  the  amount  paid  for  taxes,  repairs,  &c.,  should  exceed  the 
value  of  the  rents,  interest  may  be  allowed  upon  the  excess.  No 
charge  to  be  made  for  the  wooden  shed  or  kitchen  removed. 

The  decree  must  be  reversed,  and  the  suit  remanded,  with  direc- 
tions to  the  circuit  court  to  proceed  conformably  to  the  principles 
of  this  opinion. 

Decree  reversed. 
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Ira   B.   Eddy,  plaintiff  in  error,  v.   The  People,  ex  relatione 
Sarah  Eddy  et  al. ,  defendants  in  error. 

ERROR  TO  COOK  COUNTY  COURT  OF  COMMON  PLEAS. 

In  a  proceeding  nnder  the  statute  to  procure  the  appointment  of  a  con- 
servator to  a  lunatic,  the  lunatic  must  have  reasonable  notice,  or  the 
inquisition  will  be  set  aside. 

On  the  eighth  day  of  February,  1853,  Sarah  Eddy,  Charles  V. 
Dyer,  and  R.  W.  Lyon,  filed,  in  the  Cook  county  Court  of  Com- 
mon Pleas,  M.  Skinner  presiding,  an  application  stating  that  Ira  B. 
Eddy  had  estate  real  and  personal,  and  requesting  that  a  jury 
might  be  ordered  to  ascertain  whether  said  Eddy  was  a  lunatic  or 
distracted  person.  A  jury  was  ordered,  which  found  said  Eddy 
to  be  an  insane  person. 

The  court  having  heard  the  evidence,  determined  that  the 
estate  of  Eddy  was  of  the  value  of  $4:0,000,  and  appointed 
Devotion  C.  Eddy  conservator  of  the  estate,  and  ordered  that  a 
bond  should  be  given  in  the  sum  of  $80,000  ;  which  was 
done. 

Afterwards,  Ira  B.  Eddy,  by  his  counsel,  filed  his  petition  for 
a  re-hearing,  which  was  denied,  to  which  exception  was  taken.  Ira 
B.  Eddy  then  sued  out  this  writ  of  error. 

E.  W.  Tracy,  for  plaintiff  in  error. 

G.  Goodrich,  for  defendants  in  error. 

Caton,  J.  We  shall  confine  our  discussion  in  this  case  to  the 
question  of  notice.  The  statute  provides  that  whenever  a 
lunatic  has  any  estate,  the  judge  of  the  circuit  court  of  the 
county  in  which  such  lunatic  lives,  shall,  on  the  application  of 
any  creditor  or  relative  of  the  lunatic,  order  a  jury  to  be  sum- 
moned to  inquire  whether  such  person  be  lunatic,  and  if  the 
jury  shall  so  find,  the  judge  shall  appoint  a  conservator,  &c. 
The  statute  is  silent  upon  the  subject  of  notice,  and  the  ques- 
tion is,  whether  it  is  regular  to  proceed  without  notice  to  the 
supposed  lunatic. (a)  We  are  clearly  of  opinion  that  upon  the 
general  principles  of  law,  the  supposed  lunatic  is  entitled  to 
reasonable  notice.  If  he  be  in  fact  a  lunatic,  the  notice  would 
be  undoubtedly  useless  ;  but  that  is  the  very  question  to  be  tried, 

{a)  Johnson  v.  J.  &C.  R.  Co.,  23  111.  R.  206  ;  Wells  v.  Hicks,  37  111.  R. 
340;  L.  of  18(35,  p.  85. 
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and  until  a  regular  trial  is  had  or  inquest  made,  tke  presumption 
is  in  favor  of  his  sanity.  The  consequences  resulting  from  the 
determination  are  of  the  most  momentous  character  to  the  luna- 
tic, both  personally  and  pecuniarily,  and  so  long  as  it  is  possible 
that  a  sane  person  might,  upon,  an  ex  parte  examination,  be 
found  to  be  insane,  every  principle  of.  justice  and  right  requires 
that  he  should  have  notice  and  be  alloAved  to  make  manifest  his 
sanity,  and  to  refute  or  explain  the  evidence  tending  to  prove  the 
reverse.  The  idea  is  too  monstrous  to  be  tolerated  for  a  moment, 
that  the  legislature  ever  intended  to  establish  a  rule  by  which 
secret  proceedings  might  be  instituted  against  any  member  of  the 
community,  by  any  party  who  might  be  interested,  to  shut  him 
lip  in  a  madhouse,  by  which  he  might  be  divested  of  his  property 
and  his  liberty,  without  an  opportunity  of  a  struggle  on  his 
part.  Should  such  a  principle  be  sustained,  the  most  sane  man 
i  n  the  State  is  liable  to  be  surprised  at  any  moment,  by  finding 
himself  bereft  of  his  property,  and  on  his  way  to  a  lunatic  asy- 
lum. Such  justice  as  this  would  be  worthy  of  that  dread  tribunal 
the/io/y  fe/ime, whose  first  notice  to  its  victim  was  the  execution  of 
its  sentence  ;  but  it  cannot  be  tolerated  where  just  and  equal 
laws  prevail  and  can  be  enforced.  If  the  party  be  actually  lunatic 
th3  notice  cm  do  no  harm  ;  but  if  he  be  sane  it  is  of  the  most 
momentous  importance  to  him,  and  at  any  rate  it  must  be  his 
legal  right.  It  is  said  in  this  case,  that  the  supposed  lunatic 
did  have  notice,  and  actually  appeared  by  counsel  and  examined 
the  witnesses,  and  that  we  should  presume  notice  was  given  till 
the  contrary  is  shown,  upon  the  principle  that  we  will  presume 
that  the  court  below  proceeded  regularly.  If  notice  was  given 
the  record  should  show  it  afiirmatively.  How  is  it  possible  upon 
this  writ  of  error  for  the  plaintiff  to  show  the  negative,  and  prove 
that  he  nad  no  notice  ?  This  case  must  be  tried  by  the  record, 
and  neither  party  can  introduce  other  evidence  to  contradict, 
explain,  or  enlarge  it.  The  record  should  have  shown  the 
notice. 

But  this  is  not  a  case  of  first  impression.  The  case  of  Chase 
V.  Hathaway  is  analogous  to  this  in  every  essential  particular, 
and  is  precisely  in  point.  The  court  there  said,  "there  being  no 
provision  in  the  statute  for  notice  to  the  party  who  is  said  to  be 
incompetent,  by  reason  of  insanity,  to  manage  his  estate,  it 
seems  that  the  judge  of  the  probate  did  not  think  such  notice 
essential  to  his  proceedings.  But  we  are  of  opinion  that,  not- 
withstanding the  silence  of  the  statute,  no  decree  of  a  probate 
court  so  materially  affecting  the  rights  of  property  and  the  per- 
son, can  be  valid   unless    the    party   to    be   affected  has  had  an 
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opportunity  to  be  heard  in  his    defense."     See   also  2  Barb.  Ch. 
Pr.  229  et  seq. 

The   inquisition    and  order    of    the    common   pleas  must  be 
reversed. 

Order  reversed. 


The  People,  on  the  relation  of  W.  T.  Burgess,  plaintiffs  in  error, 
V.  Robert  S.  Wilson,  defendant  in  error. 

APPEAL  TO  COOK  COUNTY  COURT  OF  C0M:\I0X  PLEAS. 

The  eleventh  section  of  the  fifth  article  of  the  constitution  of  Illinois, 
which  provides  that  no  person  shall  be  eligible  to  the  office  of  judge  of 
any  court  in  this  State,  who  is  not  a  citizen  of  the  United  States,  and 
who  shall  not  have  resided  in  this  State  five  years  next  preceding  his 
election,  and  who  shall  not  for  two  years  next  preceding  his  election 
Jiave  resided  in  the  division, circuit, or  county  in  which  he  shall  be  elec- 
ted, applies  only  to  judges  of  courts  established  or  recognized  hj  the 
constitution  and  which  are  required  to  be  elected  by  the  voters  of 
divisions,  circuits,  and  counties. 

The  constitution  is  not  a  grant  of  power,  but  a  limitation  of  the  power  of 
the  legislature.  And  it  is  competent  for  the  legislature  to  establish 
inferior  courts  of  civil  and  criminal  jurisdiction  in  the  cities  of  this 
State,  and  to  prescribe  the  qualifications  of  the  judges  of  such 
courts. 

This  was  an  information  in  the  nature  of  ^  quo  warranto^ 
against  Robert  S.  Wilson,  for  usurping,  intruding  into,  and 
unlawfully  holding  the  oflEice  of  judge  of  the  recorder's  court  of 
the  city  of  Chicago.  The  affidavit  in  support  of  the  informa- 
tion, stated  that  under  and  by  virtue  of  an  act  entitled  "An  Act 
to  establish  the  recorder's  court  of  the  city  of  Chicago,"  approved 
February  12,  A.  D.  1853,  an  election  was  held  in  said  city  on 
the  first  Tuesday  of  March,  1853,  for  a  judge  of  said  court,  in 
pursuance  of  the  first  section  of  said  act  ;  that  Wilson  was  elect- 
ed, commissioned,  sworn  into  office,  and  has  entered  upon  its 
duties  ;  that  he  had  not,  at  the  time  of  his  election,  resided  five 
years  next  preceding  such  his  election  to  said  office  in  this 
State. 

The  defendant  Wilson  was  ordered  to  show  cause  why  leave 
should  not  be  granted  to  file  the  information. 

The  cause  was  heard  before  J.  M.  Wilson,  Judge,  of  the  Cook 
County  Court  of  Common  Pleas,  at  June  term,  1854,  of  that 
court. 
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Leave  ^yas  not  granted  ;  and  Burgess  sued  out  this  -writ  of 
error. 

Farnsworth  and  Burgess,  for  tlie  relator. 

H.  Frink,  T.  Hoyne,  D.  IMcIlroy,  and  R.  S.  Blackwell, 
for  the  defendant  in  error. 

Per  curiam.  The  judgment  of  the  court  of  common  pleas 
must  be  affirmed  for  the  reasons  stated  by  the  judge  of  that 
court ;  whose  opinion  is  adopted  as  the  opinion  of  this  court. 

Judgment  affirmed. 

ScATES,  J.,  dissented. 

The  opinion  of  the  Judge  of  the  Cook  County  Court  of  Com- 
mon Pleas  (J.  M.  Wilson)  is  as  follows  : — 

This  is  a  motion  for  leave  to  file  an  information  in  the  nature 
of  a  qiLO  warranto.,  to  try  the  right  of  the  respondent  to  hold 
the  office  of  the  recorder  of  the  city  of  Chicago. 

In  the  argument  of  the  motion  a  great  variety  of  questions  have 
been  discussed,  touching  the  nature  of  the  proceeding  ;  its  his- 
tory ;  the  rights,  liability,  and  qualifications  of  the  relator ;  the 
authority  and  power  of  the  prosecuting  officer  ;  the  power  and 
duty  of  the  court  in  permitting  the  proceeding  to  be  instituted  ; 
and  the  right  of  the  respondent  to  hold  the  office. 

The  conclusion  to  which  I  have  arrived  makes  it  unnecessary 
for  me  to  refer  to  any  but  the  last.  It  was  admitted  that  the- 
election  at  which  the  respondent  was  elected  to  the  office  of  recor- 
der was  held  for  that  purpose,  and  conducted  in  a  legal  manner ; 
that  the  respondent  received  a  plurality  of  all  the  votes  cast  for 
recorder,  and  that  he  is  entitled  to  hold  the  office  unless  he  Avas  at 
the  time  of  his  election  constitutionally  ineligible. 

It  was  also  admitted  that  the  respondent  had  not  resided  in 
this  State  five  years  next  preceding  his  election.  It  is  insisted, 
that  for  that  reason  he  was  not  eligible  to  the  office  of  recorder, 
under  the  eleventh  section  of  the  fifth  article  of  the  constitu- 
tion. 

It  therefore  becomes  necessary  to  give  a  construction  to  this 
section.  Its  language  is,  "  No  person  shall  be  eligible  to  the 
office  of  judge  of  any  court  of  this  State,  who  is  not  a  citizen  of 
the  United  States,  and  who  shall  not  have  resided  in  this  State 
five  years  next  preceding  his  election  and  who  shall  not  for  two 
years  next  preceding  his  election  have  resided  in  the  division,, 
circuit  or  county  in  which  he  shall  be  elected,"  &c. 

ILL.  r.  vol.  XV.  26 
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By  the  first  section  of  the  same  article  it  is  provided  as  follows  : 
*'  The  judicial  power  of  this  State  shall  be,  and  is  hereby  vested, 
in  one  supreme  court,  in  circuit  courts,  in  county  courts,  and  in 
justices  of  the  peace  :  Provided,  that  inferior  local  courts,  of 
civil  and  criminal  jurisdiction,  may  be  established  by  the  general 
assembly  in  the  cities  of  this  State,"  &c.  In  the  same  article 
it  is  provided  that  a  judge  of  the  supreme  court  shall  be  elected 
by  the  qualified  electors  of  each  grand  division  of  the  State,  a 
circuit  judge  in  each  circuit,  and  a  county  judge  in  each 
county. 

The  language  of  the  eleventh  section,  if  applied  distributively, 
having  reference  to  the  corresponding  provisions  of  the  same 
article,  would  be  as  follows  :  No  person  shall  be  eligible  to  the 
office  of  judge  of  the  supreme  court  of  this  State  who  is  not  a 
citizen  of  the  United  States,  and  who  shall  not  have  resided  in 
this  State  five  years  next  preceding  his  election,  and  who  shall 
not  for  two  years  next  preceding  his  election  have  resided  in  the 
■division  in  which  he  shall  be  elected.  By  substituting  the  words 
"  circuit  judge  "  for  "judge  of  the  supreme  court,"  and  "  cir- 
cuit"  for  "  division,"  you  have  the  qualifications  of  a  circuit 
judge  :  and  by  substituting  the  words  "  county  judge  "  for  "  cir- 
cuit judge,"  and  "  county  "  for  "  circuit,"  you  have  the  qualifi- 
cations of  a  "  county  judge." 

The  word  "  division"  is  only  applicable  to  the  judges  of  the 
supreme  court;  "circuit"  is  only  applicable  to  the  circuit 
judges;  and  "county"  is  only  applicable  to  county  judges  ; 
and  each  provision  has  reference  to  the  fact  that  these  judges 
are  respectively  elected  by  the  qualified  voters  in  these  specified 
localities. 

It  is  evident  that  the  judges  referred  to  in  this  section  must  not 
only  have  resided  in  the  State  five  years,  but  also  two  years  in 
the  designated  division,  circuit  or  county. 

As  applied  to  the  judges  of  the  supreme,  circuit,  and  county 
courts,  there  is  no  difficulty  nor  uncertainty  in  relation  to  the 
application  of  the  language. 

By  what  rule  of  construction  can  the  terms  division,  circuit, 
county,  or  either  of  them,  be  applied  to  the  recorder  of  the  city 
of  Chicago,  elected  by  the  qualified  voters  of  the  city  of  Chi- 
cago ? 

When  it  is  assumed  that  it  applies  to  a  locality  beyond  that 
within  which  the  officer  is  elected,  the  principles  upon  which  the 
requirement  is  made  ceases  to  operate  ;  and  it  may  as  well  be  said 
that  the  recorder  must  have  resided  in  the  division  or  circuit  as  in 
the  county. 

If  the   constitution  had  simply  provided  that  no  person  should 
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be  a  judge  o£  any  court  in  this  State  unless  he  is  a  citizen  of  the 
United  States  and  had  resided  in  this  State  five  years  next  pre- 
ceding his  election,  there  would  have  been  less  room  for  construc- 
tion, and  more  doubt  of  the  eligibility  of  the  respondent.  In 
such  a  case,  the  only  inquiry  would  be,  Is  he  elected  to  the  ofiice 
of  a  judge  of  a  court  in  this  State  ? 

That  the  office  is  that  of  a  judge  of  a  court,  in  a  legal  sense, 
there  can  be  no  doubt.  But  the  persons  referred  to  as  elected 
judges  in  the  eleventh  section,  are  those  of  whom  it  may  be 
alleged,  as  a  fact  showing  ineligibility,  that  such  person  has  not 
resided  two  years  immediately  preceding  his  election  either  in  the 
division,  circuit,  or  county  in  which  he  is  elected.  Can  this  be 
said  of  the  recorder  of  the  city  of  Chicago  ?  In  what  division, 
circuit,  or  county  has  he  been  elected?  Clearly  in  none,  in  the 
sense  of  the  constitution.  And  there  are  a  number  of  facts, 
some  of  which  are  made  applicable  to  the  judges  referred  to  in 
the  eleventh  section,  neither  of  which  can  be  predicated  of  the 
recorder  of  the  city  of  Chicago. 

The  language  of  section  eleven  is  clear  and  explicit,  he  must 
be  a  person  to  whom  the  objection  of  a  want  of  two  years' 
residence  in  the  division,  circuit,  or  county,  would  apply,  as 
well  as  the  objection  of  a  want  of  five  years'  residence  in  the 
State ;  and  as  only  ihe  latter  can  apply  to  the  respondent,  the 
•office  of  recorder  is  not  such  an  office  as  is  referred  to  in  this 
section  of  the  constitution.  By  reference  to  the  first  section  of 
the  fifth  article,  before  quoted,  it  will  be  seen  that  justices  of  the 
peace  are  officers  in  whom,  with  the  judges  of  the  courts  named, 
is  vested  the  judicial  power  of  the  State.  Justices  of  the  peace 
are  judges,  in  the. legal  sense  of  the  word,  having  power  to  decide 
upon  the  rights  of  others  by  authority  of  law  ;  and  the  place  in 
■which  a  justice  exercises  his  power,  by  adjudicating  and  deciding 
as  a  justice,  is  a  court.     3  Bl.  Com.  23. 

Yet  they  are  called  "justices  of  the  peace,"  and  thus  c®ntra- 
distinguished  from  those  called  judges  in  the  eleventh  section. 
The  fact  that  they  are  called  by  another  name  is  evidence  that 
the  convention  did  not  intend  to  include  justices  of  the  peace  in 
the  term  judges,  as  used  in  the  eleventh  section.  And  this,  so 
far  as  I  am  advised,  has  been  the  uniform  construction  of  the 
constitution  in  every  part  of  the  State.  Here,  then,  is  a  numer- 
ous and  important  class  of  judges  in  the  State,  holding  courts  in 
numerous  places  almost  constantly,  and  in  whom  is  vested  a  por- 
tion of  the  judicial  power  of  the  State,  and  who  are  not  included 
in  the  term  judges  as  used  in  the  eleventh  section. 

It  follows  that  the  term  is  used  in  a  restricted  sense,  and  does 
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not  include  all  who  may  properly  be  called  judges  o£  courts  in 
the  State. 

The  court  is  to  ascertain  from  the  language  of  the  section  itself, 
and  what  precedes  and  follows,  the  intention  and  object  of  the 
convention.  This  I  have  already  attempted  to  do  upon  the  assump- 
tion that  the  recorder  of  the  city  of  Chicago  would  have  been 
included  in  the  term  judges,  as  used  in  the  eleventh  section,  if  it 
had  only  provided  for  a  residence  in  the  State  five  years  previous 
to  election,  but  I  am  far  from  conceding  that  the  recorder  of  the 
city  of  Chicago  would  be  included  even  in  that  case.  On  the- 
other  hand,  I  am  convinced  that,  upon  every  recognized  prin- 
ciple of  construction,  the  term  judges  could  not  include  any 
except  such  as  were  made  judges,  or  recognized  as  such  by  the 
constitution. 

It  is  to  be  recollected  that  constitutional  provisions,  so  far  as 
they  relate  to  the  power  of  a  State  legislature,  are  not  grants  of 
power,  but  limitations  of  power,  and  that  the  rule  in  such  case  is 
that  such  provisions  shall  be  strictly  construed.  Fletcher  v.  Peck, 
6  Cranch,  87  ;  Golden  v.  Price,  3  Wash.  C.  C.  R.  313  ;  The 
People  V.  St.  R.  R.  R.  Co.  15  Wend.  133  ;  Field  v.  The  People, 
2  Scam.  79  ;  Sawyer  v.  The  City  of  Alton,  3  Scam.  127.  In 
the  present  case,  when  the  constitution  was  formed,  no  such  court 
as  a  recorder's  court  was  in  existence,  and,  for  any  thing  that  was 
then  known,  might  never  be  established. 

The  fifth  article  treats  exclusively  of  the  judicial  department  ; 
it  declares  in  what  courts  the  judicial  power  is  vested  ;  defines  the 
qualifications,  duties,  and  salaries  of  the  judges  ;  the  jurisdiction 
and  powers  of  the  courts,  etc.  ;  and  then  proceeds,  in  the  language 
already  quoted,  to  provide  "  that  no  person  shall  be  eligible  to  the 
ofiice  of  judge  of  any  court  in  the  State,"  &c.  By  what  rule  of 
construction  am  I  authorized  to  add  the  words  "  or  that  may  be 
hereafter  established  in  this  State." 

The  language  is  in  the  present  tense,  and  evidently  refers  to 
the  judges  and  courts  then  established ;  and  in  relation  to  which 
the  convention  were  making  the  provisions  already  refen'ed  to. 
When  the  subject-matter  of  legislation  is  so  apparent,  no  rule 
of  construction,  so  far  as  I  am  aware,  will  allow  a  court  to  pre- 
sume that  something  else  was  intended,  and  thus  deprive  the 
legislature,  by  implication,  of  power  to  legislate  upon  a  given 
subject. 

That  the  convention  did  not  intend  to  include  the  judges  and 
courts  that  might  be  established  under  the  proviso  to  the  first 
section  of  the  fifth  article,  is  further  evident  from  the  fact,  that 
in  the  twenty-fourth  section  of  the  same  article,  they  refer  to  the 
courts  as  inferior  local  courts  in  cities. 
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As  they  did  not  include  justices'  courts,  which  are  inferior  local 
courts  in  counties,  if  they  intended  to  include  inferior  local  courts 
in  cities,  it  is  to  be  presumed  the  convention  •r-ouUI  have  specified 
the  qualifications  of  judges  of  inferior  courts  in  cities,  especially 
as  no  such  courts  had  been  established,  if  it  was  intended  to  make 
a  distinction  between  them  and  justices  of  the  peace  in  this  par- 
ticular. 

Besides,  to  presume  that  the  convention  intended  to  include 
in  general  words,  inferior  courts  and  judges  of  such  courts  not 
in  existence,  when,  by  the  terms  used,  other  inferior  courts  and 
judges  in  existence,  of  a  similar  grade,  are  excluded,  as  in  the 
case  of  justices  of  the  peace,  is  to  presume  against  the  intention 
of  the  convention  as  indicated  by  excluding  justices  of  the 
peace. 

Construing  the  constitution  by  the  established  rules  of  con- 
struction, then,  without  reference  to  decisions  of  analogous  cases, 
I  conclude  that  the  recorder  of  the  city  of  Chicago  is  not  one  of 
the  judges  referred  to,  or  contemplated  in  the  eleventh  section  of 
the  5th  article.  But  authority  is  not  wanting.  The  case  of  Res- 
pub.  V.  Dallas,  3  Yates,  300,  is  strikingly  analogous  to  the  present 
case.  In  that  case  a  motion  was  made,  before  the  supreme  court 
of  Pennsylvania,  for  a  rule  against  the  respondent,  to  show  cause 
why  an  information  in  the  nature  of  a  quo  ivarraixto  should  not 
be  filed  asrainst  him  for  exercising  the  office  of  recorder  of  the 
city  of  Philadelphia,  the  respondent  holding  at  the  same  time  the 
office  of  district  attorney  of  the  United  States  for  the  eastern 
district  of  Pennsylvania. 

The  decision  of  the  case  depended  upon  the  proper  construc- 
tion of  the  eighth  section  of  the  second  article  of  the  constitution 
of  that  State,  declaring,  among  other  things,  "  that  no  person 
holding  or  exercising  any  office  of  trust  or  profit  under  the  United 
States,  shall  at  the  same  time  hold  or  exercise  the  office  of  judge," 
&c,,  or  any  other  office  in  the  State  to  which  a  salary  was  by  law 
annexed,  &c.  It  was  conceded  that  every  condition  applied  to  the 
respondent ;  that  he  held  an  office  of  trust  and  profit  under 
the  United  States  at  the  same  time  that  he  held  the  office 
of  recorder  ;  'that  he  was  a  judge ;  and  that  if  he  was  such  a 
judge  as  the  constitution  contemplated,  the  court  was  bound  to 
grant  leave  to  file  the  information. 

Upon  the  motion,  the  whole  question  was  elaborately  argued 
by  eminent  counsel ;  and,  after  taking  the  case  under  advise- 
ment, C.  J.  Shippen  delivered  the  unanimous  opinion  of  the 
court,  denying  the  motion,  on  the  ground  that  the  respondent 
was  not  such  a  judge  as  the  constitution  referred  to.  The  court 
arrived  at  this  conclusion  by  a  course  of  reasoning  which  is,  in 
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my  judgment  conclusive,  and  whicli,  in  almost  every  particular, 
applies  to  the  present  case  witli  equal  if  not  greater  force  than  to- 
the  case  before  that  court. 

As  this  decision  involves  the  construction  of  a  portion  of  the- 
constitution,  and  affects  a  class  of  judicial  oflficers  that  will  pro- 
bably become  numerous,  and  an  important  branch  of  the  judi- 
ciary, it  is  important  that  the  question  should  be  settled  by  the 
highest  tribunal  of  the  State.  Without  expressing  any  opinion 
in  relation  to  the  right  to  appeal,  I  shall  afford  every  facility  in 
my  power  to  enable  the  relator  to  present  the  case  to  the  supreme 
court. 

The  motion  is  denied. 


Hugh  W.  Reynolds,  appellant,  v.  Eli  Wilson,  executor,  &c., 
et  al.,  appellees. 

APPEAL  FROM  PEORIA. 

Where  an  order  of  court  directs  the  manner  ot  sale  of  real  estate  of  a 
deceased  person,  it  is  the  duty  of  the  executor  or  administrator  to  con- 
form strictly  to  its  requirements. 

A  court  may,  if  deemed  beneficial  to  the  estate,  order  the  sale  upon  a 
credit,  and  prescribe  such  duties  as  are  not  inconsistent  with  the  policy 
of  the  statute,  all  which  must  be  strictly  followed. 

Where  special  proceedings  are  authorized,  by  which  the  estate  of  a  party 
may  be  divested  and  transferred  to  another,every  material  step  in  the : 
course  of  the  proceedings  must  be  pursued. 

Where  an  order  of  sale  directs  that  six  weeks'  notice  thereof  shall  be 
given,  a  shorter  notice  will  invalidate  the  sale. 

This  cause  was  heard  before  Peters,   Judge,  at  May  term, 
1854,  of  the  Peoria  Circuit  Court. 

N.  H.  Purple,  for  appellant. 
Manning  and  Merriman,  for  appellees. 

Treat,  C.  J.  Wilson,  executor  of  Squires,  obtained  an  order- 
for  the  sale  of  so  much  of  the  real  estate  of  which  the  testator 
died  seized,  as  would  be  sufficient  for  the  payment  of  his  debts. 
The  order  required  the  executor  to  give  six  weeks'  notice  of  the 
sale  in  a  newspaper,  to  convey  the  lands  sold  to  the  purchaser, 
and  report  his  proceedings  to  the  court.     The  executor  reported 


JUNE  TERM,  1854.  395 

Reynolds  v.  Wilson  et  al. 

the  sale  and  conveyance  of  two  hundred  acres  of  land  to  Rey- 
nolds for  $o85.  It  appeared  from  the  report,  that  he  gave  but 
four  weeks'  notice  of  the  sale.  Some  of  the  heirs  of  the  testa- 
tor filed  exceptions  to  the  report ;  an  I  the  executor  and  purchaser 
each  entered  motions  that  it  be  confirmed.  The  court  sustained 
the  exceptions  taken  by  the  heirs,  and  overruled  the  motions  for 
the  conhrmation  of  the  report.  The  purchaser  sued  out  a  writ  or 
error. 

The  statute  provides  :  "No  lands  or  tenements  shall  be  sold  by 
virtue  of  any  such  order  of  the  circuit  court  as  aforesaid,  unless- 
such  sale  be  at  public  vendue,  and  between  the  hours  of  ten 
o'clock  in  the  forenoon,  and  five  o'clock  of  the  afternoon  of  the 
same  day  ;  nor  unless  the  time  and  place  of  holding  such  sale- 
shall  have  been  previously  published  for  the  space  of  six  weeks 
successively,  by  putting  up  notices  thereof  in  at  least  four  of  the 
most  public  places  in  the  county  where  such  real  estate  shall  be 
sold,  and  also  by  causing  a  similar  notice  thereof  to  be  published 
in  the  nearest  newspaper  in  this  State  ;  nor  unless  such  real 
estate  shall  be  described  with  common  certainty  in  the  said  adver- 
tisements. And  if  any  executor  or  administrator  so  ordered  to 
make  sale  of  any  real  estate  as  aforesaid,  shall  sell  the  same  con- 
trary to  the  provisions  of  this  chapter,  he  shall  forfeit  and  pay 
the  sum  of  five  hundred  dollars,  to  be  recovered  by  action  of  debt, 
in  the  name  of  the  people  of  the  State  of  Illinois,  for  the  use  of 
any  person  interested  who  may  prosecute  for  the  same  ;  provided, 
that  no  such  offense  shall  be  deemed  to  affect  the  validity  of  such 
sale  ;  and  provided  further,  that  it  shall  ba  lawful  for  such  exe- 
cutor or  administrator  to  sell  the  same  on  a  credit  of  not  less 
than  six,  nor  more  than  twelve  months,  by  taking  bond,  with  good 
security,  for  the  payment  of  the  purchase-money,  and  by  taking  a 
mortgage  on  said  land. (a) 

It  is  insisted  by  the  plaintiff  in  error,  that  the  failure  of  an 
executor  or  administrator  to  comply  with  these  provisions  of  the 
statute,  does  not  affect  the  validity  of  a  sale  made  by  him.  It  is 
contended  on  the  other  hand,  that  these  requisitions  must  be 
strictly  pursued,  in  order  to  divest  the  heir  of  title  ;  that  the 
only  effect  to  be  given  to  the  first  proviso  is,  that  a  conviction  of 
the  executor  or  administrator,  for  failing  to  observe  them,  does 
not  ipso /ado  avoid  the  sale  ;  but  the  validity  of  the  sale,  when 
questioned  by  the  heir,  must  be  determined  without  reference  to 
such  conviction.  In  our  view  of  this  case,  it  will  not  be  necessa- 
ry to  decide  which  is  the  proper  construction  of  the  statute.  The 
s  ale  in  question  must  be  held  invalid,  whatever  may  have  been 
the  real  intention  of  the  legislature.  The  proviso  undoubtedly 
applies  to  a  sale  made  by  virtue    of    a  general  license  from  the 

(rt)  See  Herclman  r.  Short,  18  111.  R.  61,   and  notes. 
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court.  In  the  case  of  such  an  order,  the  executor  or  administra- 
tor must  look  to  to  the  statute  for  his  specific  powers  and  duties. 
The  order  merely  authorizes  him  to  sell  according  to  its  provis- 
ions. But  this  sale  was  not  made  under  such  an  order,  and  the 
proviso  has  no  application  to  the  case.  The  order  prescribed 
the  mode  and  terms  of  sale,  and  it  was  the  duty  of  the  executor 
to  conform  to  its  requirements.  The  court  directed  him  to  give 
six  weeks'  notice  of  the  time  and  place  and  terms  of  sale,  by 
advertisement  in  a  newspaper  of  the  county  ;  and  it  reserved  the 
right  to  control  his  action  in  the  matter,  by  requiring  him  to 
make  report  of  his  proceedings.  It  is  clearly  competent  for  a 
court  to  prescribe  the  mode  and  terms  of  such  a  sale,  provided  it; 
requires  as  much  of  the  executor  or  administrator  as  the  stat- 
ute contemplates.  If  deemed  beneficial  to  the  estate,  the  court 
may  require  the  executor  or  administrator  to  give  more  than  six 
Aveeks'  notice  of  the  sale  ;  it  may  require  the  notice  to  be  pub- 
lished in  a  particular  newspaper,  or  in  more  than  one  ;  it  may 
require  the  sale  to  be  made  on  credit,  even  on  a  credit  of  more  than 
tVr^elve  months  ;  and  it  may  provide  that  the  title  shall  be  with- 
held until  the  purchase-money  is  paid. (a)  Requirements 
of  this  character  are  not  prohibited  by  the  statute  ;  nor  are  they 
inconsistent  with  its  policy.  Where  an  order  on  its  face  prescribes 
the  terms  of  sale,  it  is  the  duty  of  the  executor  or  administrator 
to  follow  it.  He  has  no  discretion  to  exercise.  His  duties  are 
defined  in  the  order,  and  he  must  execute  them  accordingly.  The 
purchaser  has  full  notice  of  what  the  order  contains,  for  the  stat- 
ute requires  it  to  be  set  forth  at  large  in  the  deed.  He  learns 
therefrom  the  duties  of  the  executor  or  administrator,  and  can 
easily  ascertain  whether  he  has  performed  them.  The  general 
principle  of  the  law  is  strictly  applicable  to  this  case  ;  that  where 
special  proceedings  are  authorized,  by  which  the  estate  of  one 
may  be  divested  and  transferred  to  another,  every  material  step 
in  the  course  of  the  proceeding  must  be  pursued,  The  order 
required  the  executor  to  give  six  weeks'  notice  of  the  sale.  He 
had  no  power  to  sell  until  such  notice  had  been  given.  As  he 
failed  to  give  the  notice,  the  sale  in  question  was  invalid.  The 
purchaser  knew,  or  had  the  means  or  knowing,  that  the  executor 
was  not  pursuing  his  authority  in  making  the  sale.  He  had  no 
right  to  call  upon  the  court  to  confirm  an  act  done  in  express  vio- 
lation of  its  order. 

The  judgment  is  affirmed. 

■  Judgment   affirmed. 

(a)  Moline  Water  Power  and  Manufacturing  Co.    v.  Webster,  2G  El. 
R.  239. 
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Richard  B.   Simpkins,  plaintiff  in  eiTor,  v.  Orson  P.  Rogers, 
defendant  in  error. 


ERROR  TO  McHI:NRY. 

The  declarations  of  a  grantor,  made  after  the  grant,  are  not  receivable  in 
evidence  to  prejudice  the  rights  of  the  grantee. ('/) 

Where  a  tenancy  at  will  is  determined  by  the  lessor  (which  he  may  do 
at  pleasure),  the  tenant  is  entitled  to  the  emblements,  and  to  a  reason- 
able time  for  the  removal  of  his  family  and  property,  with  free  ingress 
and  egress  for  the  exercise  of  these  rights  ;  beyond  this  he  can  assert  no 
rights  under  such  lease. 

Where  crops  are  put  upon  land  without  license  or  authority,  trover  may 
be  maintained  by  the  owner  of  the  land  for  their  recovery. 

This  cause  was  heard  before  J.  G.  Wilsox,  Judge,  at  MarcL 
term,  1854,  of  tlie  McPIenry  Cn-cuit  Court. 

V.  H.  HiGGiNs  and  A.  B.  Coore,  for  plaintiff  in  error. 

C.  McClure,  for  defendant  in  error. 

Treat.  C.  J.  This  was  an  action  of  trover,  brought  by  Simp- 
kins  against  Rogers,  to  recover  the  value  of  the  crops  raised  on 
a  certain  tract  of  land  in  the  year  1853.  The  plaintiff  proved 
this  state  of  facts.  Bache  being  the  owner  of  the  land  in  ques- 
tion, conveyed  the  same  to  the  plaintiff  on  the  30th  of  Novem- 
ber, 1852.  The  deed  was  acknowledged  on  the  3d,  and  recorded 
on  the  21th  of  December,  1852.  The  defendant  raised  wheat, 
saffron,  and  osage  orange  plants  on  the  land  in  1853,  to  the  value 
of  $500,  and  appropriated  the  same  to  his  own  use  before  the 
commencement  of  this  suit.  In  the  spring  of  1853,  the  plaintiff" 
notified  the  defendant  not  to  sow  or  plant  the  land ;  and  in  the 
fall  of  that  year,  he  gave  him  notice  not  to  harvest  or  remove 
the  crops.  The  defendant  read  in  evidence  a  letter  from  Bache 
to  himself,  dated  the  12th  of  June,  1852,  as  follows  :  "I  have  no 
objections  to  your  using  the  piece  of  land  you  speak  of,  but 
hope  you  will  leave  it  in  good  order,  and  seed  it  down  with 
timothy  or  redtop  when  you  are  done  with  it.  I  do  not  know 
that  I  would  like  to  sell  it  at  present,  as  I  might,  by  so  doing, 
injure  the  sale  of  the  remaining  part,  as  it  would  probably  be 
an  object  to  the  purchaser  to  have  the  privilege  of  both  sides  of 
the    railroad.     I  am  willing  to  sell  the  whole  that  I  have  there, 

(rt)  Cochran  v.  McDowell,  ante  12,  note  h. 
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provided  I  can  get  a  fair  price."  He  also  read  another  letter 
from  Bache,  dated  the  14th  of  December,  1852,  in  these  words  : 
''It  is  true  I  have  sold  Simpkins  the  piece  of  land.  I  had 
entirely  forgotten  that  I  had  given  you  the  privilege  of  using  it. 
I  regret  very  much  that  this  should  have  happened.  I  assure 
you  I  never  would  have  sold  it,  without  reserving  the  privilege 
I  had  granted  to  you.  If  he  should  refuse  to  let  you  have  the 
use  of  the  land,  I  should  consider  him  guilty  of  deception 
towards  me,  as  he  must  have  known  that  you  had  the  promise 
of  the  use  of  the  ground  by  your  breaking  it."  The  plaintiff 
objected  to  the  introduction  of  this  letter.  The  defendant  like- 
wise proved  that  he  broke  the  land  in  June,  1852,  for  the  pur- 
pose of  planting  it  in  osage  orange  the  spring  following  ;  and 
that  this  was  known  to  the  plaintiff  at  the  time.  On  this  evi- 
dence, the  court  found  the  issue  for  the  defendant,  and  rendered 
judgment  in  his  favor. 

The  second  letter  of  Bache  was  clearly  inadmissible.  He- 
had  previously  parted  with  all  interest  in  the  land  ;  and  he  could 
not  by  any  subsequent  statements  disparage  the  title  of  the 
plaintiff.  The  declarations  of  a  grantor,  made  after  the 
grant,  are  not  receivable  in  evidence  to  prejudice  the  rights  of  the 
grantee. 

If  the  first  letter  from  Bache  and  the  breaking  of  the  land  by 
Rogers  could  together  be  construed  as  creating  a  tenancy,  it 
manifestly  was  but  a  tenancy  at  will,  determinable  at  the 
pleasure  of  the  lessor.  It  merely  authorized  Rogers  to  use 
and  occupy  the  land  for  the  time  being.  It  gave  him  no  right 
to  retain  the  possession  for  any  certain  time.  Bache  held  the 
land  for  sale,  and  he  was  not  disposed  to  make  a  lease  that  might 
interfere  with  that  purpose.  While  he  continued  to  be  the 
owner,  he  was  willing  that  Rogers  should  enjoy  the  land  with- 
out charge.  But  he  reserved  the  right  to  determine  the  ten- 
ancy at  pleasure  ;  and  Rogers  entered  upon  the  land,  subject  to 
this  right  of  the  owner.  It  was  competent  for  Bache,  or  his 
grantee,  to  put  an  end  to  the  tenancy  and  regain  the  possession, 
upon  giving  reasonable  notice  to  Rogers.  Where  a  tenancy  at 
will  is  determined  by  the  lessor,  the  tenant  is  entitled  to  the  em- 
blements, and  to  a  reasonable  time  for  the  removal  of  his  family 
and  property,  with  free  ingress  and  egress  for  the  exercise  of 
these  rights.  Beyond  this  he  can  assert  no  rights  under  the 
lease.  4  Kent's  Com.  110  ;  Ellis  v.  Paige,  1  Pick.  43  ;  Davis  v. 
Thompson,  13  Maine,  209  ;  Love  v.  Edmonston,  1  Ired.  152. 
In  this  case,  the  plaintiff  became  the  owner  of  the  land,  and 
notified  Rogers  not  to  occupy  or  cultivate  the  same,  before  any 
thing  was  done  under  the  lease  except  the  breaking.       He  thus- 
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determined  the  tenancy,  and  entitled  himself  to  immediate  pos- 
session of  the  land.  As  Rogers  neither  resided  on  the  land,  nor 
had  any  crops  growing  thereon,  it  was  his  duty  to  surrender  the 
possession  at  once,  and  leave  the  plaintiff  in  the  exclusive  enjoy- 
ment of  his  property.  The  crops  were  raised  by  Rogers  in  his 
own  wrong,  and  he  had  no  right  to  remove  them  from  the 
land. 

We  are,  however,  not  inclined  to  hold  that  there  was  any  ten- 
ancy in  the  case.  One  of  the  essential  qualities  of  a  lease  was 
wanting,  the  reservation  of  rent  to  the  owner.  We  regard  the 
transaction  as  a  mere  permission  by  Bache  to  Rogers  to  enter 
upon  and  occupy  the  land.  While  this  license  remained  in  force, 
it  was  a  sufficient  authority  to  Rogers  to  use  and  enjoy  the  land. 
But  it  was  revocable  at  the  will  of  Bache  or  his  grantee.  It 
was  revoked  by  the  plaintiff,  and  from  that  time  Rogers  ceased  to 
have  any  right  or  interest  in  the  land.  It  might  well  be,  if  Rogers 
had  crops  growing  on  the  land,  that  the  license  could  not  be 
revoked  until  the  same  were  matured  and  harvested.  But  the 
permission  was  withdrawn  before  the  sowing  of  the  land.  The 
law  upon  this  branch  of  the  case  was  fully  discussed  in  Woodward 
V.  Seeley,  11  111.  157. 

On  the  evidence  the  plaintiff  was  clearly  entitled  to  recover. 
The  crops  in  question  were  his  property,  and  trover  w^as  main- 
tainable for  them.  Mooers  v.  Wait,  o  Wend.  101  ;  Sallade  v. 
James,  6  Barr,  144  ;  Crotty  v.  Collins,  13  111.  567  ;  Farrant  v. 
Thompson,  5  Barn.  &  Aid.  826. 

The  judgment  is  reversed,  and  the  cause  remanded 

Judgment  reversed. 


MiLO  Smith,  appellant,  v.  Justin  Bangs  et  al.,  appellees. 
APPEAL  FROM  McHENRY. 

An  injunction  will  lie  to  restrain  commissioners  who  have  been  appoint- 
ed under  an  act  of  the  legislature  to  obtain  subscriptions  to  the  capital 
stockof  a  company  to  a  certain  amount,  and  then  to  proceed  to  the 
election  of  directors  to  manage  the  aftairs  of  the  company,  after  they 
have  once  acted  under  the  law  and  directors  have  been  elected,  from 
proceeding  further  in  the  premises. 

In  such  a  case,  where  the  prerequisites  of  the  charter  have  been  com- 
plied with,  the  corporation  comes  regularly  into  existence,  and  the 
powers  of  the  commissioners  are  at  an  end. 
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If  the  managers  of  a  corporation  are  about  to  engage  in  an  enterprise  not 
contemplated  by  the  charter,  or  to  apply  its  funds  or  credit  to  other 
purposes  than  those  specified  in  it,  a  court  of  equity  will  Interfere  by 
injunction. 

A  court  of  equity  will  interfere  by  injunction,  where  public  officers, 
under  claim  of  right,  are  proceeding  illegally  to  impair  the  rights  or 
injure  the  property  of  individuals  or  corporations, or  where  it  is  neces- 
sary to  prevent  multiplicity  of  suits. 

This  cause  was  heard  at  March  term,  1854,  of  the  McHemy 
Ch-cuit  Court,  by  J.  G.  Wilson,  Judge. 

Church  &  Willard,  and  Burgess,  for  appellant. 

C.  McClure,  for  appellees. 

Treat,  C.  J.  An  act  was  passed  on  the  23d  of  Jutie,  1852, 
incorporating  "The  Northern  Illinois  Railroad  Company,  with 
a  capital  of  $1,000,000,  to  be  divided  into  shares  of  $100,  and 
with  authority  to  construct  a  railroad  from  Chicago  through 
McHenry  county  to  the  State  line.  It  appointed  Justus  Bangs 
and  fourteen  others  commissioners  to  receive  subscriptions  to 
the  capital  stock,  and  required  them  to  give  thirty  days'  notice 
of  the  time  and  place  of  receiving  such  subscriptions  in  some 
newspaper  published  in  Woodstock  and  Chicago.  It  required 
them,  as  soon  as  $20,000  of  the  capital  stock  should  be  sub- 
scribed, to  appoint  a  meeting  of  the  stockholders  for  the  election 
by  ballot  from  their  own  number  of  thirteen  directors,  and  to 
give  twenty  days'  notice  of  the  time  and  place  in  a  newspaper 
published  in  Woodstock  and  Chicago.  It  made  the  commissioners 
inspectors  of  the  election,  and  provided  that  their  certificate 
should  be  sufficient  evidence  of  the  election  of  directors.  It 
provided  that  the  affairs  of  the  company  should  be  managed, 
by  the  directors,  and  that  they  should  hold  their  offices  for  one 
year. 

On  the  27th  of  September,  1853,  Milo  Smith  filed  a  bill  in 
chancery  in  the  McHenry  circuit  court  against  the  commis- 
sioners named  in  the  act  of  incorporation.  It  alleged,  in  sub- 
stance, that  the  commissioners  gave  due  notice  that  books  of 
subscription  for  the  capital  stock  of  the  company  would  be 
opened  in  the  village  of  McHenry  on  the  28 ch  of  March,  1853  ; 
that  the  commissioners  met  and  opened  books  of  subscription 
on  that  day,  and  that  $34,100  of  stock  was  subscribed,  the  com- 
plainant being  a  subscriber  for  two  hundred  shares  ;  that  the 
commissioners   thereupon   closed  the  books  of  subscription,  and 
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appointed  a  meeting  of  the  stockholders  for  the  election  of  di- 
rectors to  be  held  at  the  same  place  on  the  28th  of  April,  1853, 
and  gave  due  notice  thereof  ;  that  the  stockholders  met  at  the 
time  and  place  appointed,  and  elected  by  ballot  from  among 
themselves  thirteen  directors,  the  complainant  being  one  of  the 
number  ;  that  the  commissioners  declared  the  persons  so  chosen 
to  be  duly  elected  directors  of  the  company,  and  made  a  certifi- 
cate to  that  effect ;  that  on  the  18th  of  July,  1853,  the  commis- 
sioners gave  notice  that  they  would  open  books  of  subscription 
on  the  3lst  of  August  following,  and  the  complainant  thereupon 
caused  an  injunction  to  be  issued  and  served,  restraining  them 
from  receiving  any  further  subscriptions  of  stock,  but  the  com- 
missioners, in  disobedience  of  the  injunction,  permitted  one  of 
their  number  to  subscribe  for  two  hundred  shares  of  stock  ;  that 
on  the  6th  of  September,  1853,  the  commissioners  gave  notice 
of  a  meeting  of  the  stockholders  to  elect  directors  on  the  first  of 
October  following ;  that  these  acts  of  the  commissioners  were 
calculated  to  embarrass  and  injure  the  company,  and  diminish 
the  value  of  the  stock  held  by  existing  shareholders  ;  and  the  bill 
prayed  that  the  commissioners  might  be  enjoined  from  holding 
a  meeting  for  the  election  of  directors,  and  from  otherwise  inter- 
fering with  the  affairs  of  the  company.  An  injunction  was 
issued  and  served  on  the  defendants,  prior  to  the  first  of  Octo- 
ber, 1853.  At  the  March  term,  1854,  the  court  sustained  a 
demurrer  and  dismissed  the  bill  ;  and  the  complainant  ap- 
pealed. 

The  case  was  submitted  without  argument,  and  we  are, 
therefore,  not  aware  of  the  views  entertained  by  the  parties.  If 
the  allegations  of  the  bill  are  true,  and  they  must  be  so  con- 
sidered on  demurrer,  it  is  clear  that  the  functions  of  the  com- 
missioners ceased  on  the  election  of  directors.  The  bill  shows 
that  books  of  subscription  were  regularly  opened,  the  requisite 
amount  of  stock  subscribed,  and  a  board  of  direciors  duly 
elected  ;  in  other  words,  the  prerequisites  of  the  charter  were 
complied  with,  and  the  corporation  came  regularly  into  exist- 
ence. The  powers  of  the  commissioners  were  then  at  an  end, 
and  the  directors  succeeded  to  the  management  of  the  affairs  of 
the  company.  The  commissioners  had  no  authority  to  receive 
further  subscriptions  to  the  capital  stock,  or  order  a  new  election 
for  directors.  The  attempt  to  exercise  these  powers  was 
unwarrranted  and  illegal.  And  this  presents  the  questions, 
whether  a  court  of  equity  ought  to  interfere  by  injunction  and 
restrain  them  from  carrying  their  designs  into  execution.  To 
allow  them  to  proceed  under  these  circumstances,  might  prove 
highly  injurious  to  the  interests  of  the  shareholders.     The  result 
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would  probably  be  two  boards  of  directors,  eacb  clainiing  the 
exclusive  control  of  the  company ;  and  two  sets  of  subscribers, 
each  claiming  to  be  the  owners  of  the  capital  stock.  Such  astaie 
of  things  would  cause  much  litigation,  and  greatly  retard,  if  not 
wholly  defeat,  the  construction  of  the  road.  There  can  be  no 
doubt  of  the  power  of  a  court  of  equity  to  interfere  and  prevent 
such  consequences.  If  the  managers  of  a  corporation  are  about 
to  engage  in  an  enterprise  not  contemplated  by  the  charter,  or 
apply  the  corporate  funds  or  credit  to  any  other  than  the  pur- 
poses therein  specified,  a  court  of  equity  will  interfere  by  in- 
junction, at  the  instance  of  the  stockholders.  Bagshaw  v.  The 
Eastern  Union  Railway  Co.  Hare,  114 ;  Beman  v.  RufFord,  6 
Eng.  Law  &  Eq.  R.  106  ;  Coleman  v.  The  Eastern  Counties 
Railway  Co.  10  Beav.  l-(a)  So  a  court  of  equity  has  jui'isdiction 
to  interpose  by  injunction,  where  public  officers,  under  claim  of 
right,  are  proceeding  illegally  to  impair  the  rights  or  injure  the 
property  of  individuals  or  corporations,  or  where  it  is  necessary  to 
prevent  multiplicity  of  suits.  The  Mohawk  and  Hudson  Rail- 
road Co.  V.  Artcher,  6  Paige,  83  ;  Oakley  v.  The  Trustees  of 
Williamsburgh,  ib.  262  ;  Belknap  v.  Belknap,  2  Johns.  C.  R. 
463  ;  Ferwin  v.  Lewis,  4  Mylne  &  Craig,  24y. 
The  decree  is  reversed,  and  the  cause  remanded. 

Decree  reversed. 

{(()  Illinois  Grand  Trunk  R.  R.   Co.,   r.    Cook,  29  111.  R.  243  ;  Perry  v: 
Kinnear,  42  111.  R.  160. 


Le-wis  W.  Ross,  appellant,  v.  David  P.  Utter,  appellee. 

APPEAL  FROM  FULTON". 

A  complainant  alleged  in"  his  bill  that  he  was  the  assignee  of  one  of 
several  notes  secured  by  a  mortgage,  which  he  sought  to  foreclose  ; 
this  allegation  was  denied ;  the  only  proof  offered  in  support  of  the 
bill,  was,  that  the  note  set  forth  in  the  bill  was  a  copy  of  one  of  the 
notes  executed  by  the  mortgagor.  Held,  that  this  proof  would  not 
authorize  a  decree. 

This  cause  was  heard  before  Peters,  Judge,  at  November 
term,  1853,  of  the  Fulton  Circuit  Court,  and  a  decree  rendered 
for  the  complainant  Utter.     Ross  took  this  appeal. 

The  bill  avers,  that  on  September  12,  1848,  Hamilton  B. 
Patterson  and  Joel  B.  Patterson  made  their  note  for  $128,  pay- 
able on  the  1st  day  of  March,  1851,  to  James  R.  Sharp  ;  that 
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on  the  10th  day  of  March,  1850,  the  payee  assigned  it  to  the 
complainant ;  and  that  at  the  time  of  such  assignment,  one  Joseph 
L.  Sharp  guaranteed  the  collection  of  the  note  ;  the  note  is  dated 
September  2d,  1848. 

That  at  the  time  of  the  execution  of  the  note,  that  is,  Septem- 
ber 12th,  1848,  the  two  Pattersons  executed  a  mortgage  which  is 
set  out  in  hxc  verba,  the  condition  of  which  is,  that  if  the  said 
Pattersons,  their  heirs,  &c.,  shall  well  and  truly  pay  or  cause  to 
be  paid  to  the  said  party  of  the  second  part,  his  heirs,  &c.,  or 
assigns,  the  just  and  full  sum  of  $1,053.00,  for  which  the  parties 
of  the  first  part  have  this  day  executed  their  promissory  notes, 
payable  on  or  before  the  first  day  of  March,  A.  D.  1857,  as  speci- 
fied on  the  face  of  said  notes,  than  this  mortgage,  together  with 
said  notes,  bearing  even  date  herewith,  and  given  by  the  said 
parties  of  the  first  part  to  the  said  James  R.  Sharp,  as  collateral 
security,  for  the  same  sum  of  money  as  above  specified,  then,  &c. 

That  Sharp  conveyed  the  land  to  Hamilton  B.  Patterson  and 
Joel  B.  Patterson,  and  that  the  notes  were  given  to  secure  the 
purchase  money;  that  on  the  15th  day  of  September,  1849,  Joel 
B.  conveyed  the  land  to  Hamilton  B.  ;  that  on  the  15th  day  of 
March,  1851,  the  said  Hamilton  B.  conveyed  to  Lewis  W.  Ross, 
the  defendant. 

That  at  the  September  term,  A.  D.  1850,  one  Lyman  Moon 
recovered  a  judgment,  on  one  of  the  promissory  notes  secured  by 
the  mortgage,  for  the  sum  of  $133.30  and  costs  against  the  Pat- 
tersons; that  execution  issued  on  the  judgment,  September  25, 
1850,  under  which  the  land  was  sold  for  the  satisfaction  of  the 
judgment,  on  the  6th  day  of  January,  1851,  to  said  Moon,  for 
146.60,  and  that  after  the  sale,  Moon  duly  assigned  the  certifi- 
cate of  purchase  to  Ross  the  defendant. 

That  the  possession  of  the  land  was  transferred  with  and 
under  the  conveyances  down  to  the  defendant :  and  that  all  the 
notes   have   been   paid   except  this    one  described  in  the   mort- 

f  ace. 

The  answer  is  under  oath.  It  admits  the  purchase  of  the 
land,  but  alleges  that  the  defendant  purchased  it  from  Joseph 
L.  Sharp,  who  pretended  to  be  the  agent  of  James  Sharp,  and 
the  holder  of  the  notes  and  mortgage,  and  that  by  defendant's 
contract  Avith  said  Sharp,  he  was  to  have  a  title  in  fee-simple, 
free  and  clear  of  all  incumbrance,  and  that  defendant  paid 
Sharp  the  full  consideration,  $800,  for  the  said  land,  and 
supposed  the  title  was  clear,  and  the  notes  and  mortgage  deliv- 
ered up  to  Hamilton  B.  Patterson ;  that  he  has  been  informed 
and  believes  that  all  the  notes  except  this  one  were  delivered 
up,  and  that  said  mortgage  never  was  assigned  to  said    com- 
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plainant ;  that  he  has  no  knowledge  of  the  note  belonging  to 
complainant ;  that  the  Pattersons  are  not  made  parties  ;  that 
he  has  no  knowledge  that  the  note  sued  on  is  the  one  given  with 
the  mortgage,  except  from  rumor,  and  the  bill ;  and  that  com- 
plainant may  be  required  to  prove  the  same,  as  well  as  the  other 
allegations  in  the  bill. 

Deposition  of  John  M.  Lewis  :  Knows  Pattersons,  a  mortgage, 
and  some  notes  to  James  R.  Sharp  ;  don't  recollect  the  descrip- 
tion of  the  land ;  they  were  given  for  the  purchase-money ;  the 
notes  were  of  different  amounts,  some  of  them  $128  ;  thinks  the 
note  set  out  in  the  bill  is  a  copy  of  one  of  them  (objected  to). 
The  notes  were  to  be  paid  in  produce,  to  be  delivered  at  Point 
Isabel;  does  not  know  of  the  execution  of  any  other  notes  ;  don't 
know  whether  the  notes  and  mortgage  bear  dates  on  different 
days  ;  don't  know  whether  notes  are  paid.  The  consideration  of 
the  notes  was  the  land  named  in  the  mortgage  ;  this  information 
was  obtained  from  Pattersons  ;  the  notes  and  mortgage  were  exe- 
cuted on  the  same  day. 

Manning  and  Merriman,  for  appellant. 

Blackwell  and  Beckwith,  for  appellee. 

Treat,  C.  J.  This  was  a  suit  in  chancery,  brought  by  Utter 
against  Ross,  for  the  foreclosure  of  a  mortgage.  The  bill 
alleged  in  substance,  that  in  September,  1848,  H.  B,  &  J.  B. 
Patterson  made  their  promissory  note  to  J.  R.  Sharp  for  $128, 
payable  in  March,  1851,  and  that  the  payee,  in  March,  1850, 
assigned  the  same  by  indorsement  in  writing  to  the  complainant ; 
that  the  Pattersons  also  executed  a  mortgage  to  Sharp,  to 
secure  the  payment  of  eight  notes,  including  the  one  held  by  the 
complainant ;  that  in  March,  1851,  the  Pattersons  conveyed  the 
mortgaged  premises  to  the  defendant,  who  had  since  had  the 
possession  thereof;  that  in  September,  1850,  Lyman  Moon 
recovered  a  judgment  against  the  Pattersons  on  one  of  the  notes 
secured  by  the  mortgage,  under  which  the  mortgaged  premises 
were  sold,  and  the  certificate  of  purchase  assigned  to  the  defend- 
ant ;  and  that  all  of  the  notes  were  paid  except  the  one  assigned 
to  the  complainant.  That  note,  but  not  the  indorsement,  was 
copied  into  the  bill. 

The  defendant,  in  his  answer,  admitted  the  purchase  of  the 
mortgaged  premises,  but  insisted  that  the  same  was  made  for  a 
full  consideration,  and  under  the  assurance  and  belief  that  the 
notes  and  mortgage  were  discharged.  He  stated  in  reference 
to  the  note  in  question,  that  he  "has  no  knowledge  of  the  com- 
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plainant  being  the  owner  of  said  note,  except  such  as  is  disclosed 
in  the  bill ;  and  that  he  has  no  knowledge  of  the  note  being  one 
that  was  secured  by  said  mortgage,  except  from  rumor,  and  from 
what  appears  in  the  bill  ;  and  he  asks  that  the  complainant  be 
ruled  to  strict  proof  thereof,  as  well  as  the  other  allegations  of 
the  bill." 

The  only  proof  respecting  the  note  was  as  follows.  '^Inter- 
rogatory :  Is  the  certified  copy  of  the  note,  signed  by  H.  B.  & 
J.  B.  Patterson,  set  out  in  the  bill  of  complaint  in  this  cause, 
and  now  before  you,  one  of  the  notes  executed  as  stated  by  you 
above?  Answer:  I  should  think  it  was."  The  note  was  not 
attached  to  the  deposition  of  the  witness,  nor  does  it  anywhere 
appear  in  the  case  except  as  copied  into  the  bill. 

The  court  decreed  a  foreclosure  of  the  mortgage,  and  the  defend- 
ant appealed. 

The  complainant  alleged  that  he  was  the  assignee  of  one  of  the 
notes  secured  by  the  mortgage.  That  was  made  the  foundation  of 
his  right  to  relief.  As  the  allegation  was  not  admitted  by  the 
answer,  it  was  incumbent  on  him  to  support  it  by  proof.  There 
was  no  evidence  to  sustain  the  allegation.  The  testimony  of  the 
witness  did  not  even  tend  to  show  that  the  complainant  had  any 
interest  in  the  note  or  mortgage.  The  witness  merely  stated  that 
the  instrument  set  forth  in  the  bill  was  a  copy  of  one  of  the  notes 
executed  by  the  Pattersons.  The  complainant  should  have  pro- 
duced the  original  note,  and  proved  that  it  had  been  assigned  to 
him  by  the  payee.  Failing  altogether  to  make  such  proof,  he 
showed  no  right  to  a  foreclosure  of  the  mortgage. (a) 

It  was  insisted  on  the  argument,  that  the  sale  on  execution 
extinguished  the  mortgage.  But  the  case  is  too  imperfectly  pre- 
sented to  authorize  a  decision  of  this  question. 

The  decree  must  be  reversed,  and  the  cause  will  be  remanded, 
with  leave  to  the  parties  to  amend  their  pleadings,  and  take  addi- 
tional pl'oofs. 

Decree  i^eversed. 

i't)  Holddrige  v.  Bailey,  4  Scam.  R.  126  ;  White  v.  Morrisou,  11  111.  R. 
364. 
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'WiLLiA.M  KE>"yEDY  ct  al.,  appellants,  v.    George    Gibbs  ef  al., 

appellees. 

APPEAL  FROM  COOK  COUXTY  COURT  OF  COMMON  PLEAS. 

A.  received  goods  as  forwarding  and  commission  merchant  for  B.,  on 
which  A.  paid  freight,  and  charged  B.  -$0.79  for  receiving  and  checking 
the  goods,  and  also  $4.70  for  commissions  for  freight  advanced.  He^^, 
that  these  sums  conld  be  recovered  as  money  advanced  in  the  ordi- 
nary course  of  the  business  of  A.  That  the  money  advanced  by  A. 
was  not  a  loan,  and  that  A.  could  not  recover  interest  as  a  matter  of 
course,  unless  there  had  been  a  vexatious  delay  in  the  payment  of  the 
money  from  B. 

This  cause  was  heard  before  J.  M.  Wilsox.  Judse.  at  Mav 
special  term,  1S53.  of  Cook  County  Court  of  Corcmon  Pleas. 

HiGGEs's  and  Strotiier,  for  appellants. 
11.  F,  Waite.  for  appellees. 

Treat.  C.  J.  This  was  an  action  of  assumpsit,  brought  by 
Gibbs  ^t  Co.  against  Kennedy  ti:  Sons,  m  September,  1852.  I: 
appeared  in  evidence,  that  the  plaintifis  were  forwarding  and 
commissiori  merchants  at  Chicago  ;  and  that  in  May,  1852.  they 
received  by  consignment  a  lot  of  goods  for  the  defendants,  on 
which  they  paid  freight  amounting  to  8182.10.  They  charged 
the  defendants  85.79  for  receiving  and  checking  the  goo<ils  :  and 
also  §1.70  for  commissions  on  the  amount  advanced  for  fi-eight. 
It  was  proved  that  the  charges  and  commissions  were  customary 
and  reasonable.  The  action  was  brought  to  recover  the  fore- 
going sums.  The  court  insmicted  the  jmy,  that  the  plaintiffs 
were  entitled  to  recover  interest  on  the  amount  advanced  for 
freight.  They  had  judgment  for  the  amount  claimed,  and 
interest. 

Under  the  consnniction  put  upon  the  statute  in  the  case  of 
Sammis  r.  Clark,  13  lU.  544,  it  is  clear  that  the  plaintiffs  were 
not  entitled  to  recover  interest  on  the  stim  advanced  for  freight, 
unless  the  transaction  amounted  to  a  loan  of  money,  or  unless 
there  was  an  unreasonable  and  vexatious  delay  of  payment. 
In  our  opinion,  it  was  not  a  loan  of  money  within  the  meaning 
•of  the  statute.  The  money  •was  not  advanced  by  the  plaintiffs 
in  the  way  of  a  loan,  but  it  was  paid  out  by  them  in  the  ordi- 
i;arv  course  of  their  business.      The  fact  that  thev  charged  a 
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commission  on  the  amount  advanced,  in  addition  to  all  other 
charges  on  the  goods,  shows  conclusively  that  they  did  not 
regard  the  transaction  as  a  loan  of  money.  If  it  could  be 
considered  as  a  loan,  the  charge  for  commissions  would  be  illegal, 
and  render  the  transaction  usurious.  It  would  be  doing  violence 
to  the  intentions  of  the  parties  to  hold  it  to  be  a  loan  of 
money.  The  court  erred  in  charging  the  jury,  that  the  plaintiffs 
were,  as  a  matter  of  course,  entitled  to  recover  interest.  If  they 
claimed  interest  because  there  had  been  an  unreasonable  and  vex- 
atious delay  of  payment,  the  case  should  have  been  put  to  the 
jury  on  that  ground.  It  would  be  the  province  of  the  jury  to 
determine  whether  payment  had  been  unreasonably  and  vexatiously 
Tvithheld. 

The  judgment  is  reversed,  and  the  cause  remanded. 

Juds^menf  reve7\ser/. 


Theodorus  Doty,   appellant,  v.   Benjamin  Wilder, 
appellee. 

ERKOR  TO  COOK. 

An  auctioneer  is  the  agent  of'  vendor  and  vendee,  and  his  entry  in  the 
sale  book  at  the  time  of  the  sale,  containing  a  description  of  the  prop- 
erty, real  or  personal,  sold,  the  names  of  vendor  and  purchaser,  the 
price  and  terms,  signed  by  a  person  thereto  authorized  by  both  par- 
ties, is  a  sulficient  memorandum  in  writing,  within  the  intent  of  the 
statute  of  frauds,  and  binds  both  parties. 

The  memorandum  of  the  auctioneer  must  on  its  face,  or  in  connection 
with  some  other  writing,  contain  every  thing  necessary  to  show 
the  contract  between  the  parties,  so  as  to  avoid  a  resort  to  parol 
proof. 
-An  entry  by  a  clerk  ,  under  the  direction  of  the  auctioneer,  will  be 
regarded  as  the  act  of  the  auctioneer. 

The  authority  of  the  auctioneer  need  not  be  in  writing. (</) 

.A  party  may  by  parol  authorize  another  to  make  a  contract  concerning 
real  estate,  which,  if  followed,  will  be  obligatory. 

This  cause  was  decided  by  Morris,  Judge,  at  May  term,  1854, 
•  of  Cook  Circuit  Court. 

Blackwell  and  Beckwith,  and  Van  J.  Higgins,  for  plaintiff 
in  error. 

Phelps  and  McGirr,  for  defendant  in  error. 

Treat,  C.  J.     Doty  brought  a  suit  in  chancery  against  Wilder 
ia)  Qucere—see  L.  of  1869,  p— ;Peabody  v.  Hoard,  46  111.  R.  245. 
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on  the  2-4th  of  June,  1853.  The  bill  alleged  in  substance,  that 
on  the  3d  of  February,  1853,  the  defendant  was  the  owner  in 
fee-simple  of  that  part  of  the  east  fraction  of  the  northeast 
quarter  of  section  twenty-one,  in  township  thirty-nine  north,  of 
range  fourteen  east,  beginning  on  the  west  line  of  Clark  street 
one  hundred  and  ninety- eight  and  seventy-five  hundredths  feet 
south  of  the  southeast  corner  of  block  one  hundred  and  seven, 
in  the  school  section  addition  to  Chicago,  thence  running  south 
forty-two  feet,  thence  west  one  hundred  and  seventy-four  feet, 
thence  north  forty- two  feet,  and  thence  east  one  hundred  and 
seventy-four  feet  ;  that  on  that  day,  J.  B.  F.  Russell  and  W. 
F.  J)e  Wolf,  doing  business  under  the  style  of  J.  B.  F.  Russell 
&  Co.,  were  real  estate  auctioneers  and  agents,  and  had  P.  A. 
Hayne  in  their  employ  as  salesman,  and  B.  F.  Quimby  as  clerk  ;, 
that  about  that  time,  the  defendant  employed  J.  B.  F.  Russell  & 
Co.  as  his  agents  to  sell  the  lot  in  question  at  auction,  and  for 
that  purpose  gave  them  a  description  of  the  same  ;  that  J.  B.  F. 
Russell  &  Co.  thereupon  caused  an  advertisement  to  be  inserted 
in  a  daily  newspaper  of  Chicago,  signed  by  P.  A.  Hayne  as 
salesman,  stating  that  a  house  and  lot  adjoining'' the  southern 
depot  on  Clark  street — lot  forty- two  by  one  hundred  and  sev- 
enty-four feet,  and  the  house  large  and  convenient  for  a  tav- 
ern— would  be  sold  at  auction  on  the  3d  of  February,  1853,  at 
ten  o'clock,  A.  M.;  that  on  that  day,  J.  B.  F.  Russell  &  Co.,  by 
P.  A.  Hayne  as  salesman,  offered  the  lot  for  sale  to  the  highest 
bider,  upon  the  terms  that  one-half  of  the  purchase-money  should 
be  paid  upon  the  execution  of  the  necessary  papers  between  the 
parties,  and  the  other  half  in  one  year  thereafter,  and  that 
the  complainant  became  the  purchaser  of  the  lot  for  the  sum 
of  $4,7U0  ;  that  the  defendant  was  present  at  the  sale,  and 
assented  to  the  same,  and  the  terms  and  conditions  thereof  ;  that 
at  the  time  of  the  sale,  J.  B.  F.  Russell  &  Co.  had  and  kept  a 
sales  book,  in  which  it  was  their  custom  to  make  a  memo- 
randum in  writing  of  every  sale  made  by  them  as  auctioneers, 
containing  a  description  of  the  property  sold,  the  time  when  the 
sale  was  made,  the  names  of  the  seller  and  purchaser,  the  price, 
and  the  terms  and  conditions  of  sale,  which  book  had  for- 
merly been  used  for  the  same  purpose  by  Russell,  and  was  head- 
ed in  writing  on  the  top  of  each  page,  "Auction  sales  of  real 
estate  by  J.  B.  F.  Russell,"  with  a  blank  for  the  date  of  the 
same;  that  at  the  time  of  the  sale  J.  B.  F.  Russell  &  Co., 
through  their  clerk,  B.  F.  Quimby,  whose  business  it  was  to  make 
such  entry,  made  a  memorandum  in  writing  in  the  sales  book, 
which,  in  connection  with  the  heading  on  the  top  of  the  page,.. 
was  as  follows : — 
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"Auction  sales  of  real  estate  by  J.  B.  F.  Russell. — Feb.  3d,  1853. 

Description.          Owner. 

Amount. 

Purchaser. 

Remarks. 

House  anil  lot  adjoin-   |   1>.  AViklor. 
ing  Siiutlicrn  Depot 
on  Clark  street. 

$4,700. 

T.  Doty. 

1--2  cash. 
1  -'i  in  1  yr . " 

That  the  depot  of  the  Southern  Michigan  Raih'oad  was  situated 
on  the  west  side  of  Chxrk  street  adjoining  the  lot,  which  depot 
was  known  by  the  name  of  the  Southern  Depot,  and  was  so 
understood  by  the  parties  at  the  sale  ;  that  the  lot  adjoined  the 
depot  on  the  north  side  thereof,  and  was  the  only  lot  with  a 
house  upon  it  adjoining  the  depot,  and  the  only  lot  owned  by  the 
defendant  that  adjoined  the  depot ;  that  it  was  the  known 
and  established  custom  in  Chicago,  when  sales  of  real  estate  are 
made  at  auction,  and  the  whole  or  any  part  of  the  purchase- 
money  is  to  be  cash,  that  such  purchase-money  is  to  be  paid 
when  the  written  instruments  relating  to  the  sale  are  executed, 
and  that  is  to  be  done  as  soon  as  it  conveniently  can  be  after 
the  close  of  the  sale,  which  custom  was  well  known  to  all  per- 
■sons  present  at  the  sale,  and  particularly  to  the  defendant  ;  that 
the  defendant  informed  the  bidders  at  the  time  of  the  sale,  that 
possession  of  the  lot  would  be  immediately  given  to  the  pur- 
chaser ;  that  on  the  day  of  sale,  the  complainant  applied  to  J. 
B.  F.  Russell  &  Co.,  for  the  execution  and  completion  of  the 
contract  of  sale,  and  was  then  ready  and  willing,  and  offered  to 
perform  every  thing  to  be  done  on  his  part,  but  the  matter  was 
delayed  until  J.  B.  F.  Russell  &  Co.  could  procure  from  the  de- 
fendant his  signature  to  the  proper  instrument  of  writing  to 
■€arry  out  the  contract  on  his  part ;  that  after  repeatedly  apply- 
ing to  J.  B.  F.  Russell  &  Co.  to  have  the  contract  executed,  the 
'Complainant,  on  the  11th  of  February,  1853,  tendered  them 
,$2,350,  and  demanded  an  agreement  for  a  deed  in  accordance 
with  the  terms  of  sale  ;  and  he  has  ever  since  been  and  still  is 
ready  and  Avilling  to  pay  that  sum  of  money,  and  in  all  things 
to  comply  with  and  perform  the  terms  of  the  sale  ;  and  the  bill 
prayed  that  the  defendant  might  be  compelled  to  execute  an 
agreement  to  convey  the  lot  on  the  payment  of  the  purchase- 
money  ;  and  the  complainant  offered  to  pay  the  same  in  such 
manner  as  the  court  should  direct.  The  court  sustained  a  gen- 
eral demurrer  to  the  bill ;  and  the  complainant  sued  out  a  writ 
of  error. 

It  is  insisted  by  the  defendant,  that  the  sale  in  question  is 
obnoxious  to  the  statute  of  frauds,  and  therefore  cannot  be 
enforced.  Waiving  the  point  whether  it  can  be  raised  by  de- 
murrer,  we  proceed  to  consider  and  decide  the  question.     So 
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much  of  our  statute  of  frauds  as  has  any  relation  to  the  case,  is 
substantially  a  transcript  of  the  English  statute  on  the  same 
subject.  It  was  held  in  the  case  of  Simon  v.  Motivos,  reported 
in  3  Burrow,  1921,  and  1  W.  Blackstone,  599,  that  on  a  sale  of 
goods  at  auction,  the  auctioneer  was  to  be  considered  as  the 
agent  of  both  seller  and  buyer ;  and  that  his  setting  down  in 
writing  the  description  of  the  property,  and  the  names  of  the 
seller  and  buyer  and  the  price,  was  a  sufficient  note  or  memo- 
randum to  take  the  case  out  of  the  operation  of  the  statute  of 
frauds,  and  render  the  sale  binding  on  the  parties.  The  doc- 
trine of  that  case  has  been  followed  by  the  English  courts. 
Hine  v.  Whitehouse,  7  East  558  ;  Rucker  v.  Cammeyer,  1 
Espinasse,  105.  And  they  hold  it  to  be  equally  applicable  to- 
sales  of  real  estate  at  auction.  Emerson  v.  Heelis,  2  Taunt.  38  ; 
White  V.  Proctor,  4  ib.  209.  The  English  courts  of  equity  adopt 
the  same  rule,  and  apply  it  as  well  to  auction  sales  of  land  as 
of  goods.  Coles  v.  Trecothick,  9  Vesey,  235  ;  Blagden  v.  Brad- 
bear,  12  ib.  466  ;  Buckmaster  v.  Hanoss,  13  ib.  457  ;  Kemeys 
V.  Proctor,  3  Vesey  &  Beames,  57.  The  statute  has  received 
the  same  construction  in  this  country,  as  well  in  respect  to  auc- 
tion sales  of  real  as  of  personal  estate  ;  and  such  sales  stand  on 
the  same  footing,  both  at  law  and  in  equity.  McComb  v.. 
Wright,  4  Johns.  C.  R.  659  ;  The  Trustees  r.  Bigelow,  16  Wend. 
28  ;  Morton  v.  Dean,  13  Met.  385  ;  Cleaves  v.  Foss,  4  Greenl. 
1  ;  Hawkins  v.  Chace,  19  Pick.  502  ;  Hunt  v.  Gregg,  8  Blackf. 
105  ;  Smith  v.  Jones,  7  Leigh,  165  ;  Burke  v.  Haley  2  Gilman^ 
614  ;  Meadows  v.  Meadows,  3  McCord,  458  ;  The  Trustees  v. 
Wiley,  2  Hill  C.  R.  584.  The  law  on  the  subject  of  auction, 
sales  seems,  therefore,  to  be  well  settled.  The  auctioneer  is 
regarded  as  the  agent  of  both  vendor  and  vendee  ;  and  an  entry 
made  by  him  in  his  sale  book  at  the  time  of  the  sale,  containing 
a  description  of  the  property  sold,  the  names  of  the  seller  and 
purchaser,  and  the  price  and  terms  of  sale,  is  a  sufficient  memo- 
randum in  writing  of  the  contract,  signed  by  a  person  thereto 
authorized  by  the  vendor  and  vendee,  within  the  intent  and 
meaning  of  the  statute  of  frauds,  and  binds  both  parties.  The 
memorandum  of  the  auctioneer  must,  however,  on  its  face, 
or  in  connection  with  some  other  writing,  contain  every  thing 
necessary  to  show  the  contract  between  the  parties  ;  so  that 
there  be  no  need  of  parol  proof  to  ascertain  the  terms  of  sale, 
or  the  intention  of  the  parties.  The  entry  may  be  made  by  the 
clerk  of  the  auctioneer.  Being  done  under  the  direction  of  the 
auctioneer,  it  is  regarded  as  his  act.  Frost  v.  Hill,  3  Wend. 
386  ;  Smith  v.  Jones,  7  Leigh,  165 ;  Hart  v.  Woods,  7  Blackf. 
568  ;  White  v.  Proctor,    4  Taunt.    209.     The  authority  of  the 
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auctioneer  need  not  be  in  writing.  A  party  may  by  parol  author- 
ize another  to  make  a  contract  concernino;  real  estate  ;  and  if  the 
agent  makes  a  written  contract  in  pursuance  ot:  such  authority, 
the  principal  cannot  insist  upon  the  statute  of  frauds,  but  he  may 
be  charged  by  virtue  of  the  contract.  Merritt  v.  Chison,  12 
Johns.  102  ;  Worrall  v.  Munn,  1  Scldcn,  229  :  McWhorter  v.  Mc- 
Mahan,  10  Paige,  380  ;  Hawkins  v.  Chace,  19  Pick.  502  ;  Yerby 
V.  Griggsby,  9  Leigh,  387  ;  Johnson  v.  McGruder,  15  Missouri, 
365. 

Applying  these  principles  to  this  case,  it  is  free  from  all  diffi- 
culty. It  is  clearly  not  within  the  operation  of  the  statute  of;  frauds. 
There  is  a  sufficient  memorandum  in  writing  of  the  contract  of  sale. 
An  entry  was  made  in  the  sales  book  of  the  auctioneers,  at  the 
time  of  the  sale,  containing  every  thing  necessary  to  show  a  valid 
contract  between  the  parties.  It  states  the  names  of  the  vendor 
and  vendee,  the  amount  of  the  purchase  money,  and  the  time  of 
payment.  It  also  contains  a  sufficient  description  of  the  property. 
It  is  described  as  a  house  and  lot  owned  by  the  defendant,  adjoin- 
ing the  Southern  depot  on  Clark  street.  There  are  references  in 
this  description,  by  which  the  lot  can  be  identified  and  distin- 
guished. The  depot  and  street  are  well-known  localities.  The 
bill  likewise  alleges  that  the  lot  was  the  only  one  with  a  house 
upon  it  adjoining  the  depot,  and  that  the  defendant  owned  no 
other  lot  answering  to  this  description.  In  this  state  of  case, 
there  could  not  be  the  least  difficulty  in  ascertaining  the  precise 
location  and  extent  of  the  lot. (a)  If  the  defendant  had  conveyed 
the  lot  by  the  same  description,  there  could  not  be  a  doubt  but 
that  his  grantee  Avould  hold  the  property.  Surely  no  greater  cer- 
tainty is  required  in  a  contract  of  sale,  than  in  a  conveyance. 
The  bill  shows  that  the  complainant  promptly  offered  to  perform 
the  contract  on  his  part ;  and  he  has  a  clear  right  to  call  upon  a 
court  of  equity  to  compel  its  specific  execution  by  the  defendant. 

The  decree  is  reversed,  and  the  cause  remanded. 

Decree  reve7\sed. 


(n)  Prettyman  r.  Walston,  34  111.  R.  191. 
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Samuel  Holmes,  appellant,  v.  Williajm  Stummel,  appellee. 
APPEAL  FROM  MAESHALL. 

Where  a  contract  requires  that  a  party  shall  "clear,  gTiib,  and  pile  the 
brush,  all  to  be  done  in  good  order  on  all"  of  a  described  piece  of  land, 
through  which  was  a  ravine  ;  it  is  erroneous  to  admit  evidence  that  it 
was  not  usual  in  the  neighborhood  to  grub  such  ravines,  or  that  a 
farm  would  be  better  without  having  them  grubbed,  especially  when 
the  party  insists  upon  his  right,  under  the  contract,  to  have  such 
grubbing  done. 

The  word  "clear"  in  such  connection  applies  to  brush  too  small  to  be 
grubbed,  and  not  to  large  trees. 

This  was  an  action  of  assumpsit  by  Stummel  against  Holmes, 
on  common  counts,  for  work  and  labor  clone ;  plea,  the  gen- 
eral issue  ;  trial  and  verdict  for  Stummel  for  ^193.19,  before 
Leland,  Judge,  at  October  term,  1853,  of  the  Marshall  Circuit 
Court. 

Stummel  proved  that  he  had  done  grubbing  for  Holmes,  com- 
mencing his  work  in  the  spring  of  1852,  and  continuing  till  the 
spring  of  1853. 

Holmes  proved  that  work  was  done  under  the  following  con- 
tract :  Stummel  has  this  day  agreed  to  clear,  grub,  and  pile  the 
brush,  all  to  be  done  in  good  order,  on  all  of  the  land  south  of 
the  road  running  from  Sandy  Creek  bridge  to  John  Foster's,  that 
William  White  bought  of  Edward  Evans,  to  be  done  and  com- 
pleted by  the  first  day  of  April,  1853  ;  and  the  said  Samuel 
Holmes  hath  agreed  to  pay  the  said  William  Stummel  two 
hundred  and  seventy- eight  dollars  for  the  same ;  fifty,  when  the 
work  is  one  half  completed,  the  balance  when  done  and  com- 
pleted. Holmes  proved  that  there  was  a  ravine  on  said  land, 
running  through  the  same  from  the  north-east  to  the  south-west ; 
that  along  this  ravine  there  was  left  standing  brush  and 
bushes. 

T.  L.  Dickey,  for  appellant. 

^  Glover  and  Cook,  for  appellee. 

Caton,  J.  Stummel  agreed  with  Holmes  for  a  certain  price 
to  "  clear,  grub,  and  pile  the  brush,  all  to  be  done  in  good  order, 
on  all  of  the  land  south  of  the  road,"  &c.,  describing  the  land 
on  which  the  work  was  to  be  done.     Upon  the  land  at  the  time. 
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were  standino;  some  laro;e  trees,  some  small  trees  or  bushes  and 
underbrush.  Stummel  was  to  receive  for  doing  the  job,  $278. 
He  did  the  grubbing,  although,  as  the  evidence  shows,  imper- 
fectly cut  down  the  underbrush,  and  piled  the  brush  on  all  the 
land,  except  a  ravine  which  run  through  the  whole  lot,  which  he 
neglected  entirely.  The  court  decided,  that  by  the  contract  he 
was  bound  to  grub,  cut,  and  pile  the  brush  on  all  the  land,  as 
well  that  in  the  ravine  as  the  other,  but  that  he  was  not  bound  to 
clear  the  land  of  the  large  trees  which  would  not  be  included  in 
the  contract  to  grub,  but  admitted  evidence  that  it  was  not  usual 
among  farmers  in  that  neighborhood  to  grub  ravines,  such  as  the 
one  upon  this  land,  and  that,  in  the  opinion  of  the  witnesses,  it 
Avas  no  advantage  to  the  farm  to  have  it  grubbed.  Evidence  was 
also  admitted  tending  to  show,  that  the  defendant  below  knew 
that  the  plaintiff  grubbed  up  to  the  side  of  the  ravine,  and  then 
passed  over  it  and  grubbed  the  land  on  the  other  side  without 
doing  the  work  in  the  ravine.  The  object  of  this  testimony  .was 
to  show  that  Holmes  had  waived  his  right  to  have  the  ravine 
grubbed  according  to  the  terms  of  the  contract.  The  court 
rejected  evidence  offered  by  Holmes,  showing  that  to  clear  land 
required  that  the  trees  should  be  taken  down  as  well  as  the 
bushes. 

We  agree  with  the  circuit  court  in  the  construction  given  to 
the  contract  throughout.  Had  the  contract  been  that  he  should 
clear  the  land,  and  grub  and  pile  the  brush,  no  evidence  Avould 
have  been  wanted  to  show  that  he  was  bound  to  clear  the  land  of 
the  large  trees  ;  for  such  is  the  well-known  meaning  of  the  word 
when  thus  used.  But  such  is  not  the  expression  of  the  contract, 
nor  is  there  any  necessity  of  supplying  the  word  "land,"  in  order  to 
give  a  meaning  or  effect  in  the  word  "  clear."  Grammatically, 
the  word  "  clear"  applies  to  the  brush,  as  much  as  the  words 
"  grub,"  and  "  pile."  But  it  was  insisted  in  the  argument,  that 
to  give  it  such  application,  leaves  the  word  "  clear"  without  any 
meaning  whatever,  as  the  entire  obligation  which  it  would  impose, 
is  included  in  the  word  "  grub  ;"  and  that  the  words  when  thus 
used  are  synonymous.  This,  we  think,  is  not  the  case.  The 
evidence  shows  that  there  was  underbrush  too  small  to  be  grubbed, 
and  that  being  the  case,  but  for  the  word  "  clear,"  the  party 
would  not  have  been  bound  to  have  cut  and  piled  it ;  for  he  was 
certainly  not  bound  to  grub  the  brush  which  was  too  small  to  be 
grubbed,  any  more  than  the  trees,  which  were  too  large,  as  that 
process  is  usually  understood  and  practised  among  farmers.  We 
see,  then,  that  there  was  brush  to  which  the  word  ''  clear  "  could 
appropriately  and  alone  be  applied,  and  such  application,  we 
think,  was  manifestly  intended  by  the  parties,  and  that  it  would 
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have  been  adding  to  the  contract  to  have  implied  the  word  "land" 
after  "  clear,"  as  was  proposed. 

But  we  think  the  court  erred  in  admitting  evidence,  showing 
that  it  was  not  usual  to  grub  ravines  such  as  this,  and  that  it  was 
thought  to  be  better  for  the  farm  not  to  have  been  grubbed. (a) 
Holmes  had  a  right  to  contract  to  have  the  whole  land  grubbed  as 
he  did  ;  whether  it  was  a  matter  of  utility  in  his  judgment  or  o£ 
mere  taste,  it  was  his  privilege  to  differ  with  others  on  that  subject,, 
and  he  has  as  much  a  right  to  insist  upon  the  performance  of  that 
part  of  his  contract  as  of  the  other  ;  and  we  think  this  evidence  did 
not  tend  to  prove  a  waiver  by  him  of  the  performance  of  that 
part  of  the  agreement.  The  fact  that  he  had  made  a  contract  to 
have  that  portion  of  his  land  grubbed,  shoAved  that  he  chose  to 
differ  with  those  who  thought  it  better  not  to  have  it  done,  and 
refuted  in  advance  any  inference  to  be  drawn  from  the  opinions  of 
others,  as  to  his  views  and  wishes.  Nor  was  it  for  Holmes  to 
interfere  with  Stummel,  and  dictate  to  him  what  part  of  the  work 
he  should  do  first,  and  what  last.  Holmes  could  not  say  to  Stum- 
mel, you  shall  do  your  work  clean  as  you  go,  and  you  shall  not 
pass  over  the  ravine  and  do  the  work  on  the  other  side  first  ;  nor 
had  he  any  right  to  presume,  when  he  saw  him  pass  over  the 
ravine,  that  he  intended  to  omit  that  altogether.  We  think  the 
evidence  was  not  admissible  for  the  purpose  proposed,  and  should 
have  been  ruled  out.  Besides,  if  it  did  tend,  in  some  remote 
degree,  to  establish  that  point,  any  presumption  arising  from  it 
of  acquiescence  by  Holmes  that  Stummel  should  not  grub  the 
ravine,  was  overwhelmingly  refuted  by  the  repeated  and  constant 
protest  by  Holmes,  that  the  contract  required  that  the  ravine 
should  be  grubbed,  and  he  insisted  upon  it.  We  think  the  jury 
should  have  deducted  from  the  price  to  be  paid,  the  value  of 
grubbing  the  ravine,  even  if  they  made  no  deduction  for  the 
imperfect  manner  in  which  the  balance  of  the  work  was  done. 

The  judgment  must  be  reversed,  and  the  cause  remanded. 

Juds^inent  reversed. 

(«)  The  Alton,  etc.,  Railroad  Co.  v.  jSTorthcott,  ante  50. 
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William  R.    Thompson   et  al.^   plaintiffs   in  error,    v.    David 
Emmert  et  al. ,  defendants  in  error. 

ERROR  TO  CARROLL. 

In  an  action  i;pon  a  record  of  a  foreign  judgment,  which  showed  thai 
there  was  not  a  service  of  process,  but  that  the  appearance  of  the 
defendant  was  entered  by  an  attorney,  it  maybe  shown  that  the  at- 
torney who  entered  the  appearance  did  so  without  authority,  and 
thereby  a  recover}^  upon  the  record  maj^  be  defeated. 

If  a  judgment  is  obtained  against  one  partner  or  joint  contractor, 
a  second  action  cannot  be  maintained  against  the  other  partner  or  joint 
contractor. 

This  cause  was  heard  before  Wilkinson,  Judge,  at  October 
term,  1852,  oE  the  Carroll  Circuit  Court. 

Manning  and  Douglas,  for  plaintiffs  in  error. 
HiGGiNS  and  Strother,  for  defendants  in  error. 

Treat,  C.  J.  This  was  an  action  of  debt,  brought  by  Thomp- 
son and  others  against  Emmert,  Nelson,  and  Campbell.  Emmert 
alone  was  served  with  process.  Nelson  and  Campbell  did 
not  appear  to  the  action.  The  first  count  of  the  declaration 
was  upon  a  judgment,  recovered  by  the  plaintiffs  against  the 
defendants,  on  the  8th  of  December,  1841,  in  the  district 
court  for  the  county  of  Alleghany  and  State  of  Pennsylvania. 
The  second,  third,  and  fourth  counts  <vere  upon  promissory  notes, 
bearing  date  the  1st  of  December,  1838,  and  made  by  the 
defendants  as  partners  to  the  plaintiffs.  Emmert  filed  four  pleas, 
on  all  of  which  issues  of  fact  were  formed.  The  first  plea 
was  nul  tiel  record  to  the  count  on  the  judgment.  The  second 
plea  alleged  in  substance,  that  Emmert  was  not,  at  the  commence- 
ment of  the  suit  in  Pennsjdvania,  or,  during  the  pendency 
thereof,  an  inhabitant  or  resident  of  that  State,  or  in  any 
manner  subject  to  the  jurisdiction  of  its  courts  ;  and  that  he  did 
not  appear  in  that  suit,  nor  authorize  any  person  to  appear  for 
him.  The  third  plea  alleged  in  substance,  that  Emmert  was  a 
resident  and  inhabitant  of  the  State  of  Maryland,  when  the  suit 
was  commenced  in  Pennsylvania  ;  that  no  process  was  ever 
served  upon  him,  and  that  he  never  entered  any  appearance 
to  the  suit,  nor  authorized  any  appearance  to  be  entered  for 
him.  The  fourth  plea  was  nil  debet  to  the  other  counts  of  the 
declaration. 
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On  the  trial,  the  plaintiffs  read  in  evidence  the  record  of  a 
judgment,  corresponding  with  the  one  described  in  the  first  count 
of  the  declaration.  It  appeared  that  the  judgment  was  rendered 
upon  the  promissory  notes,  described  in  the  three  last  counts  of 
the  declaration.  It  also  appeared  that  Nelson  only  was  served 
with  process  ;  but  it  further  appeared  that  an  attorney  entered  a 
general  appearance  for  Emmert  and  Campbell.  The  plaintiffs 
likewise  read  in  evidence  copies  of  the  notes  described  in  the  dec- 
laration. Emmert  then  introduced  the  deposition  of  the  attorney, 
by  whom  his  appearance  was  entered.  The  attorney  swore  that 
he  had  no  authority  from  Emmert  to  appear  for  him.  On  this 
evidence,  the  jury  returned  a  verdict  for  Emmert,  and  the  court 
refused  to  grant  a  new  trial. 

1.  Was  Emmert  bound  by  the  judgment  rendered  in  Pennsyl- 
vania ?  According  to  the  decisions  of  this  court,  the  record 
afforded  conclusive  evidence  that  his  appearance  was  entered  by  an 
attorney  and  presumptive  evidence  of  the  authority  of  the  attorney 
to  act  for  him.  Frima  facie,  therefore,  the  court  had  jurisdic- 
tion of  his  person,  and  authority  to  render  the  judgment  against 
him.  It  was,  however,  competent  for  him  to  rebut  the  presump- 
tion, by  proving  that  the  attorney  had  no  authority  to  enter  his 
appearance  to  the  action.  This  he  established  by  the  testimony 
of  the  attorney  himself.  The  presumption  in  favor  of  the  juris- 
diction of  the  court  over  Emmert  was  thereby  overthrown  ;  and 
the  jury  properly  found  the  issues  upon  the  second  and  third 
pleas  in  his  favor.  Bimeler  v.  Dawson,  4  Scam.  536  ;  Welch  v. 
Sykes,  3  Gilm.  197  ;  Whittaker  v.  Murray,  ante,  293. 

2.  Could  Emmert  insist  upon  the  judgment  against  Nelson 
and  Campbell  as  a  defense  to  this  action  ?  That  judgment  was 
rendered  upon  the  identical  promissory  notes  declared  on  in 
this  case.  This  presents  the  question,  whether  a  judgment 
obtained  against  one  partner  upon  a  partnership  debt  consti- 
tutes a  defense  to  a  second  action  against  the  other  partner. 
The  precise  question  was  before  this  court  in  the  case  of  Wann 
V.  McNulty,  2  Gilm.  355.  The  plaintiff  brought  a  suit  against 
four  partners;  and  the  defendants,  on  the  trial,  offered  to  prove 
in  bar  of  the  action,  that  the  plaintiff  had  previously  recovered 
a  judgment  against  one  of  them  on  the  same  demand.  The 
circuit  court  excluded  the  evidence ;  but  this  court  reversed  the 
decision,  on  the  ground  that  the  cause  of  action  was  merged  in 
the  judgment,  and  that  the  only  remedy  of  the  plaintiff  was 
upon  the  judgment.  In  addition  to  the  authorities  there  cited, 
the  following  cases  may  be  referred  to  as  established  the  same 
doctrine.  King  v.  Hoare,  13  Mees.  k  Wels.  494  ;  Peters  v. 
Sandford,  1  Denio,  224  ;  Smith  v.  Black,  9.  Serg.  &  Rawle,  142  ; 
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Downey  v.  The  F.  &  M.  Bank,  13  ib.  288 ;  Sloo  v.  Lea,  18 
Ohio,  279.  The  rule  is,  that  if  a  judgment  be  obtained  against 
one  partner  or  joint  contractor,  the  creditor  cannot  maintain  a 
second  action  against  the  other  partner  or  joint  contractor.  The 
judgment  operates  as  an  extinguishment  of  the  cause  of  action, 
and  a  discharge  of  the  other  partner  or  joint  contractor  from  all 
liability  to  the  creditor.  The  law  may  be  otherwise  in  reference 
to  a  judgment  against  one,  upon  a  joint  and  several  cause  of 
action,  (a) 

In  neither  point  of  view  were  the  plaintiffs  entitled  to  recover  ; 
and  the  court  properly  refused  to  grant  a  new  trial. 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 


(a)  Moore  v.  Rogers,  19  111.  R.  348  ;  Mason  v.  Eldred,  6  How.  U.  S.  R. 
231  ;  post  458. 


Lucy  N.  Wight  ei  al.,    plaintiffs  in  error,  v.  The  People,  &c., 
defendants  in  error. 

ERROR  TO  JO  DAVIESS. 

An  information  in  the  nature  of  a  quo  warranto  is  a  prosecution,  and  must 
be  exhibited  "in  the  name  and  by  the  authority  of  the  people  of  the 
State  of  Illinois." 

This  was  a  proceeding  against  the  plaintiffs  in  error,  by  quo 
warranto,  claiming  that  they  were  usurping  certain  ferry  fran- 
chises in  the  city  of  Galena.  A  demurrer  was  filed  to  this  pro- 
ceeding, which  was  overruled  in  the  circuit  court.  The  defend- 
ants in  the  court  below  failed  to  make  any  further  answer,  and 
at  March  term,  1850,  Sheldon,  Judge,  presiding,  a  judgment 
was  rendered,  declaring  that  the  franchises  claimed  were  without 
sufficient  warrant,  and  forfeiting  the  same  to  the  people. 

The  defendants  below  sued  out  this  writ  of  error. 

HiGGiNS  and  Strother,  for  plaintiffs  in  error. 

W.  H.  L.  Wallace,  for  the  people. 

Treat,  C.  J.  The  constitution  requires  all  prosecutions  to 
be  carried  on  "in  the  name  and  by  the  authority  of  the  people 
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o£  the  State  of  Illinois.  The  cases  of  Donnelly  v.  The  People, 
11  Illinois,  552,  and  The  People  v.  The  Mississippi  and  Atlan- 
tic Railroad  Company,  13  ib.  66,  decides  that  an  information 
in  the  nature  of  a  quo  warranto  is  a  prosecution  vrithin  the 
meaning  of  that  provision.  The  information  in  this  case  was 
not  presented  in  the  mode  prescribed  by  the  constitution.  It  was 
not  exhibited  "in  the  name  and  by  the  authority  of  the  people  of 
the  State  of  Illinois."  But  it  runs  in  the  name  of  the  State's 
attorney,  "who  sues  for  the  people  in  this  behalf."  On  the 
authority  of  the  cases  already  cited,  it  is  substantially  defective, 
and  clearly  insufficient  to  support  the  judgment  pronounced  by 
the  court,(a) 

The  judgment  is  reversed. 

Judgment  reversed. 

{a)  Territory  v.  Lackwood,  3  Wal.  U.  S.  R.  236. 


Drummond  Kennedy  et  al..,  plaintiffs  in  error,  v.  The  People, 
defendants  in  error. 

ERROR  TO  WILL. 

A  scire  facias  addressed  to  a  sheriff  of  one  county,  and  served  by  the 
slieriiff  of  another  county,  is  a  nullity. 

A  scire  facias  upon  a  recognizance  should  show  that  the  recognizance 
was  declared  forfeited  by  the  court. 

A  formal  judgment  of  forfeiture  should  be  pronounced  upon  a  recog- 
nizance before  a  scire  facias  can  properly  issue  against  the  cognizors. 

The  judgment  in  this  case  was  pronounced  by  Hender- 
son, Judge,  at  September  term,  1852,  of  Will  County  Circuit 
Court. 

T.  L.  Dickey  and  W.  P.  Boyd,  for  plaintiffs  in  error. 

W.  H.  Wallace,  for  the  people. 

Treat,  C.  J.  This  was  a  proceeding  by  scire  facias  to  re- 
cover the  amount  of  a  recognizance.  The  scire  Jacias  recited 
that  Drummond  Kennedy  and  Ruth  Kennedy  entered  into  a 
recognizance,  conditioned  for  the  appearance  of  the  former  to 
answer  an  indictment  for  larceny,  and  then  proceeded  to  allege, 
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that  at  the  ensuing  term  of  the  circuit  court  of  Will  county, 
"  certain  proceedings  were  had  before  the  said  court,  and  entered 
of  record  therein,  whereby  it  appears  that  said  Drummond  Ken- 
nedy made  default  herein,  and  also  that  said  Drummond  Ken- 
nedy and  Ruth  Kennedy  made  default  of  their  aforesaid  recog- 
nizance herein ;  and  thereupon  it  was  ordered  by  the  court,  that 
a  writ  of  scire  Jacias  issue  against  the  said  Drummond  Kenne- 
dy and  Ruth  Kennedy."  The  scire  facias  was  directed  to  the 
sheriff  of  Will  county,  on  which  the  sheriff"  of  Kendall  county 
made  return  of  service  on  Ruth  Kennedy.  An  alias  scire  facias 
^\a.s  returned,  served  on  Drummond  Kennedy.  On  these  returns, 
the  cognizors  were  defeated,  and  execution  Avas  awarded  against 
them  for  the  amount  of  the  recognizance. 

1.  The  award  of  execution  as  to  Ruth  Kennedy  was  clearly 
erroneous.  She  was  not  legally  served  with  process.  The  sheriff' 
of  Kendall  county  had  no  authority  to  make  the  service.  His 
action  on  the  writ  was  a  mere  nullity. («) 

2.  Nor  can  the  award  of  execution  be  sustained  as  against 
Drummond  Kennedy.  The  scire  facias  is  too  defective  to  sup- 
port the  judgment.  It  fails  to  show  that  the  recognizance  was 
declared  forfeited  by  the  court.  A  judgment  of  forfeiture  must 
be  entered  upon  a  recognizance,  before  a  scire  facias  can  pro- 
perly issue  against  the  cognizors. (6)  They  cannot  be  called 
upon  to  show  cause  why  an  execution  shall  not  issue  for  the 
amount  of  the  recognizance,  until  a  formal  judgment  of  forfeit- 
ure has  been  pronounced.  Thomas  v.  The  People,  13  Illinois, 
696.  It  does  not  appear  from  the  allegations  of  the  scire  facias, 
that  such  a  judgment  was  ever  entered  in  this  case.  It  only 
appears  that  the  principal  failed  to  appear  according  to  the 
exigancies  of  the  recognizance,  and  that  the  court  awarded  a 
sci7'e  facias  against  the  cognizors.  This  does  not  imply  that  any 
judgment  of  forfeiture  was  entered. 

The  judgment  is  reversed. 

Judgment  reversed. 

(a)  Bybee  v.  Asliby,  3  Gil.  R.  166. 

(6)  People  V.  Witt,  19  III.  R.   171  ,  and  cases  cited.     Weese  i'.  People, 
.19  111.  R.  634  ;  Conners  v.  People,  20  111.  R.  181. 
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James  Dalton  et  al.,  appellants,  v.  Cyrus  Bentley,  adminis- 
trator, &c.,  appellee. 

APPEAL  FROM  COOK  COUNTY   COURT    OF  COMMON  PLEAS. 

A.  agreed  to  deliver  B.  all  the  lumber  which  A.  should  make  at 
his  mills  within  a  specified  time,  at  a  fixed  price,  of  which  one  hun- 
dred dollars  was  paid  at  the  execution  of  the  agreement ;  A.  failed  to 
perform,  whereupon  B.  sued  upon  the  special  agreement  and  recovered 
judgment ;  afterwards  B.  sued  for  money  had  and  received,  to  recover 
the  $100,  paid  on  the  execution  of  the  agreement ;  Held,  that  the 
former  proceedings  and  judgment  were  a  bar  to  a  recovery  in  the 
second  action. 

This  cause  was  heard  before  J.  M.   Wilson,  Judge,  at  May 
term,  1853,  of  Cook  County  Court  of  Common  Pleas. 
The  opinion  contains  a  statement  of  the  case. 

Thomas  Hoyne,  for  appellants. 

I.  N.  Arnold,  for  appellee. 

Caton,  J.  It  seems  to  me  that  the  statement  and  applica- 
tion of  a  few  very  plain  principles  of  law  will  settle  the  question 
presented  by  this  record.  By  an  agreement  entered  into  between 
the  Daltons,  and  Bentley  &  Orr,  the  former  agreed  to  deliver  to 
the  latter,  at  White  Lake,  all  the  lumber  they  should  make  at 
their  mill,  .at  that  place,  within  a  specified  time;  for  which 
Bentley  &  Orr  agreed  to  pay  them  five  dollars  and  fifty  cents  per 
thousand  feet,  of  which  one  hundred  dollars  was  to  be  paid 
down  upon  the  execution  of  the  agreement,  which  was  done. 
The  Daltons  refused  to  deliver  the  lumber,  for  which  Bentley  & 
Orr  brought  an  action  upon  the  special  agreement,  in  which 
they  recovered  a  judgment.  Now  this  suit  for  money  had  and 
received,  is  brought  against  the  Daltons  to  recover  back  the 
money  which  was  paid  them  upon  the  execution  of  the  agree- 
ment, in  bar  of  which  the  defendants  below  set  up  the  former 
proceedings  and  judgment,  and  the  only  question  is,  whether 
that  constituted  a  bar.  When  Bentley  &  Orr  had  paid  a  part 
of  the  purchase-money  of  the  lumber,  according  to  the  terms  of 
and  under  the  agreement,  and  the  Daltons  had  refused  to  deliver 
the  lumber  as  they  had  agreed,  Bentley  &  Orr  had  the  right  to 
annul  the  contract,  which  the  other  parties  had  thus  violated, 
and  proceed  as  if  it  had  never   existed,  and  recover  the  money 
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back  which  they  had  paid  upon  the  agreement  as  for  money  had 
and  received.  The  law  allowed  them  to  say  there  was  no  agree- 
ment, because  the  other  parties  had  acted  as  if  none  had  existed, 
by  their  refusal  to  comply  with  its  terms.  Or  the  purchasers  had 
the  right  to  treat  the  contract  as  still  subsisting,  and  bring  their 
action  upon  it  for  its  violation,  and  recover  whatever  damages  they 
had  sustained  by  reason  of  the  non-performance  of  the  other  par- 
ties. They  chose  to  affirm  the  agreement,  brought  their  action 
upon  it,  and  recovered  whatever  damages  they  had  sustained  by 
reason  of  the  non-delivery  of  the  lumber,  according  to  the  terms 
of  the  agreement,  which  was  the  violation  complained  of  ?  Now, 
what  damages  did  the  law  allow  them  for  the  non- delivery  of  the 
lumber?  There  can  be  but  one  answer  to  this  question.  If  the  lumber 
was  paid  for,  then  they  were  entitled  to  recover  its  value  at  the  place 
of  delivery  ;  if  it  was  not  paid  for,  then  they  were  entitled  to  recover 
as  much  more  as  the  lumber  Avas  worth  at  the  place  of  delivery, 
than  the  price  agreed  to  be  paid  therefor.  Or  if  a  part  was  paid 
for  and  a  part  not,  then  they  were  entitled  to  recover  the  full  value 
of  that  which  was  paid  for,  and  as  to  the  balance  they  could  re- 
cover the  enhanced  value  above  the  contract  price.  Suppose, 
instead  of  paying  for  twenty  thousand  feet  they  had  paid  for 
the  whole  eight  hundred  thousand  feet,  no  idea  would  have  been 
entertained  but  that  they  would  have  been  entitled  to  recover  the 
full  value  of  the  lumber  at  White  Lake,  whether  that  value  was 
greater  or  less  than  the  contract  price,  and,  indeed,  no  inquiry 
would  have  been  made,  whether  the  value  was  greater  or  less  than 
the  price  paid.  When  a  party  brings  a  suit  upon  a  contract  he 
affirms  it,  and  must  seek  his  remedy  under  it,  for  every  ^  right 
which  the  contract  secures  to  him,  and  which  has  been  withheld 
by  the  other  party.  The  contract,  when  thus  affirmed,  constitutes 
an  indivisible  claim  to  indemnity,  which  cannot  be  divided  into 
several  claims,  and  a  part  recovered  in  one  action  and  a  part  in 
another.  In  this  case  it  is  true  Bentley  &  Orr  could  not  have  re- 
covered in  the  former  action,  which  was  upon  the  special  agree- 
ment, for  the  money  which  they  had  paid  on  the  agreement,  as 
for  money  paid,  but  they  were  entitled  to  recover  the  full  value 
of  the  lumber  for  which  that  money  paid,  and  in  that  way  the 
same  measure  of  justice  was  meted  out  to  them.  When  suing 
upon  the  agreement,  they  could  not  recover  back  the  money,  or 
rather  damages,  because  the  money  was  not  paid  back,  for  the 
very  simple  reason  that  there  was  no  agreement  that  the  money 
should  be  paid  back  ;  but  the  agreement  which  had  been  violated 
was,  that  the  other  parties  should  deliver  them  certain  lumber 
which  that  money  paid  for,  and  as  we  have  already  seen  the 
measure  of  damages  for  the  violation  of  that  portion  of  the  agree- 
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ment  was  the  simple  value  of  the  lumber,  and  the  presumption  is, 
that  they  recovered  that  value  in  that  action,  or  if  they  did  not, 
they  should  have  sought  their  remedy  in  a  reversal  of  that  judg- 
ment, that  they  might  in  a  new  trial  have  all  the  damages  to  which 
they  were  entitled.  We  cannot,  in  this  case,  examine  that  record 
to  see  Avhether  that  case  was  correctly  decided  and  that  justice 
done  the  parties  to  which  they  were  entitled,  but  as  that  judgment 
has  been  acquiesced  in,  we  are  bound  to  presume  that  the  parties 
did  obtain  all  that  they  were  entitled  to.  After  the  Daltons  had 
violated  the  agreement  and  thus  practically  repudiated  it,  Bentley 
&  Orr  had  a  right  to  proceed  as  if  it  had  never  existed,  and  sue 
for  the  money  which  was  actually  paid  upon  it,  as  money  ad- 
vanced, at  their  request,  under  an  implied  agreement  that  it 
should  be  repaid  ;  but  after  suing  upon  it  and  recovering  dam- 
ages for  its  violation,  it  was  too  late  to  deny  its  existence,  and 
claim  that  the  money  was  paid  upon  some  other  account. («) 
When  they  insisted  upon  the  special  agreement  for  one  purpose, 
they  were  bound  to  recogaize  and  abide  by  it  for  all  purposes. 
They  were  estopped  to  deny  that  the  money  was  paid  for  lum- 
ber purchased  by  that  agreement,  and  having  thus  abandoned 
the  right  to  treat  that  payment  as  money  advanced  to  the  de- 
fendants below,  on  an  implied  agreement  to  be  repaid,  it  could 
not  properly  be  admitted  to  sustain  a  declaration  counting  on 
such  a  cause  of  action.  The  recovery  in  the  former  suit  con- 
stituted a  complete  bar  to  the  cause  ol  action  relied  upon  in 
this,  and  the  finding  and  judgment  should  have  been  for  the 
defendants  below. 

The  judgment  must  be  reversed,  and  the  cause  remanded. 

Judgment  7'eversed. 

(a)  See  Herrington  v.  Hubbard,  1  Scam.  R.  573;  Buckmaster  v.  Grundy, 
3  Gil.  R.  636  ;  Mason  v.  Richards,  3  Gil.  R.  29;  Smith  v.  Smith,  19  111.  R. 
352;  Henrys.  Greunell,  decided  in  Sup.  court,  .Jan.  term,  1869. 
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Benjamin  F.  Barrett,  appellant,  v.  William  H.  Stow,  for  the 
.    use,  &c.,  appellee. 

APPEAL  FROM    COOK  CIRCUIT  COURT. 

Where  an  agreement  was  made  in  writing  l)y  defendant  witli  plaintiff, 
to  put  a  composition  roof  upon  a  building  owned  by  plaintiff" : — Held, 
that  parol  evidence  was  admissible,  to  show  whether  the  parties  in- 
tended to  embrace  within  the  agreement  a  one-story  rear  part  of  said 
building. 

Tins  cause  was  tried  before  Morris,  Judge,  and  a  jury,  at 
November  term,  1853,  of  the  Cook  Circuit  Court. 

The  facts  of  the  case  are  stated  in  the  opinion  of  the  court. 

11.  B.  Hurd,  for  appellant. 

A.  W.  WiNDETT,  for  appellee. 

Caton,  J.  By  an  agreement  bearing  date  26th  of  July,  1850, 
Barrett  agreed  with  Stow  that  he  would  put  a  good  composition 
roof  ','upon  the  building  owned  by  said  Stow,  situated  on  Ran- 
dolph street,  Chicago,  and  warrant  the  same  for  the  term  of  five 
years."  This  suit  is  brought  for  a  breach  of  that  warranty. 
The  testimony  shows,  that  Stow  had  a  building  of  eighty  feet 
front  on  Randolph  street.  The  main  building  is  thirty-six  feet 
deep,  and  has  a  one-story  rear  part  attached  twenty-six  feet 
deep.  The  composition  roof  was  put  upon  both  the  main  building 
and  the  one  story  attachment  in  the  rear,  both  of  which  roofs, 
the  testimony  tended  to  show,  were  defective. 

Upon  the  trial,  the  defendant  below  proved  by  Mr.  Paul,  his 
foreman,  who  superintended  the  putting  on  of  the  roof,  that 
while  they  were  putting  the  roof  on  the  main  building,  Mr.  Stow 
came  to  him  and  asked  him  if  they  could  put  on  their  kind  of 
roofing  over  shingles,  and  that  the  witness  answered  Stow,  that 
they  could,  but  that  Mr.  Barrett  would  not  warrant  a  roof  so  put 
on.  The  witness  also  testified,  that  this  conversation  was  the 
latter  part  of  July  or  first  of  August,  1850,  and  after  he  had 
been  some  time  at  work  on  the  main  building.  The  witness  did 
not  know  when  the  contract  was  made,  but  at  this  time  Barrett 
had  been  absent  five  or  six  weeks  and  did  not  return  till  some 
time  after  the  work  was  completed.  This  testimony  was  ruled 
out  by  the  court,  and  an   exception  taken.     The  defendant  also 


424  OTTAWA. 


Barrett  v.  Stow. 


ofifered  to  prove  by  the  same  witness,  that  there  was  already  a 
shingle  roof  upon  the  one  story  attachment.  This  evidence  the 
court  also  rejected,  to  which  an  exception  was  taken.  In  these- 
decisions,  we  think,  the  court  erred.  It  was  a  question  fairly 
open  to  controversy  upon  the  trial,  whether  the  parties  intended 
to  embrace  in  the  wi'itten  contract  and  warranty,  only  the  roof 
upon  the  main  building,  or  whether  the  one  story  attachment  in 
the  rear  was  also  designed  to  be  included.  Upon  this  subject  the 
contract  as  written  is  not  specific,  and  in  order  to  understand  the 
meaning  of  the  parties,  it  is  proper  to  ascertain  such  intrinsic 
facts  as  the  parties  had  in  view  at  the  time  the  contract  was  made, 
in  order  to  ascertain  their  true  meaning.  Doyle  f.  Teas,  4  Scam. 
202.(a)  Hence  it  was  important  to  learn, whether  there  was  already 
a  roof  upon  the  rear  one-story  part.  If  that  was  the  case,  it  would 
tend  strongly  to  show  that  it  was  not  the  intention  of  the  parties 
to  embrace  that  roof,  as  well  as  the  one  upon  the  main  part. 
This  conclusion  would  be  much  strengthened  by  the  fact,  that 
Stow  himself,  while  the  work  was  going  on  upon  the  main  build- 
ing, made  the  inquiry  of  the  foreman,  whether  that  kind  of  roof 
could  be  put  upon  shingles,  thus  strongly  intimating  that  he  did 
not  understand  that  the  roof  already  shingled  was  embraced  in 
the  contract.  It  is  barely  possible,  it  is  true,  that  the  contract 
had  not  been  actually  executed  at  this  time,  and  indeed  not  till 
after  the  work  was  all  done,  and  the  evidence  certainly  shows, 
that  it  was  not  executed  in  Chicago,  at  least  at  the  time  it  bears 
date,  for  Barrett  was  absent  for  more  than  a  month  before  that 
time,  and  did  not  return  for  a  long  time  thereafter,  and  not  till 
after  the  work  was  completed.  But  I  think  the  strong  probability 
is,  that  the  contract  was  in  fact  made  before  the  work  was  done, 
and  before  Barrett  went  to  Detroit.  At  any  rate,  so  long  as  the 
evidence  offered  was  proper  to  show  the  intention  of  the  parties, 
under  any  aspect  of  the  case  which  might  be  fairly  assumed,  the 
court  should  not  have  excluded  it.  It  was  certainly  important  for 
the  defendant  to  show,  as  he  had  a  right  to  do  by  any  legitimate 
evidence,  that  the  warranty  did  not  embrace  the  roof  upon  the 
one-story  part,  for  damages  were  claimed  for  imperfection  in  that 
roof  as  well  as  in  the  one  on  the  main  building. 

The  judgment  must  be  reversed,  and  the  cause  remanded. 

Judgment   reversed. 


{a)  Thomas  v.  Wiggers,  41    111.  R.  478-9. 
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William  Sloan,    appellant,  v.  Henry  Petrie,  appellee. 

APPEAL  FROM   KANE. 

In  this  State  a  plea  of  justification  in  slander,  if  interposed  in  good 
faith,  in  the  honest  belief  that  it  will  be  sustained,  should  not,  as  a 
matter  of  course,  aggravate  the  damages.  And  whether  such  plea  was 
interposed  upon  proi^er  motives,  is  for  the  jury  to  consider. 

A  plea  of  justiiication  in  slander,  is  not  an  aggravation  of  the  offense. 

This  cause  was  tried  before  J.  G.  Wilson,  Judge,  at  Novem- 
ber term,  1853,  of  the  Kane  Circuit  Court. 

W.  B.  Plato,  and  Glover  and  Cook,  for  appellant. 

Blackavell  and    Beckwith,    and    J.    F.    Farnswortii,  for 

appellee. 

Treat,  C.  J.  This  was  an  action  for  slander,  brought  by 
Petrie  against  Sloan.  The  words  laid  in  the  declaration  imputed 
the  crime  of  perjury.  The  defendant  pleaded  not  guilty,  and  a 
special  plea  of  justification.  On  the  trial,  the  plaintiff  proved 
the  spealviug  of  the  words,  and  the  defendant  offered  evidence 
tending  to  sustain  the  justification.  At  the  instance  of  the  plain- 
tiff, the  court  charged  the  jury,  "that  the  defendant  having  justi- 
fied the  speaking  of  the  slanderous  words,  if  the  jury  believe  that 
the  proof  has  failed  to  sustain  that  defense,  siich  plea  of  justifi- 
cation is  in  law  an  aggravation  of  the  original  slander,  and  the 
jury  should  consider  the  fact  in  estimating  damages."  The  jury 
returned  a  verdict  in  favor  of  plaintiff,  and  judgment  was  rendered 
thereon. 

The  instruction  presents  a  question  respecting  which  there  is 
much  diversity  of  opinion.  Some  courts  hold  that  a  plea  of 
justification  in  slander,  if  unsupported  by  evidence,  is  per  se  an 
aggravation  of  damages.  The  plea  is  regarded  as  a  repetition 
of  the  charge,  and  evidence  of  continued  malice.  Fero  v. 
Roscoe,  1  Corns.  162  ;  Farley  v.  Ranck,  3  Watts  and  Sergeant, 
■554  ;  Jackson  v.  Stetson,  15  Mass.  48  ;  Wilson  v.  Nations,  5 
Yerger,  211.  Other  courts  hold  that  a  plea  of  justification, 
which  is  not  sustained  by  proof,  does  not  necessarily  go  in 
aggravation  of  damages.  The  jury  are  to  determine  from  the 
circumstances  of  the  case,  whether  the  attempt  to  justify  forms 
any   ground  for   increasing  the  damages.     Byrket  v.  Monohan, 
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7  Blackf.  83  ;  Chubb  v.  Flannagan,  6  Carrington  &  Payne, 
431 ;  Shank  v.  Case,  1  Carter,  170  ;  Swails  v.  Butcher,  2  Car- 
ter, 84.  It  is  held  in  another  class  of  cases,  that  where  the  jus- 
tification is  not  fully  established,  the  circumstances  proved  may 
be  considered  in  mitigation  of  damages.  McAllister  v.  Sibley, 
25  Maine,  474  ;  Chalmers  v.  Shackell,  6  Carrington  &  Payne, 
475  ;  Morehead  v.  Jones,  2  B.  Monroe,  210  ;  Shoulty  v.  Miller, 
1  Carter,  544.  In  this  state  of  the  authorities,  we  are  at  perfect 
liberty  to  adopt  the  rule  that  will  best  promote  the  ends  of  jus- 
tice. Our  statute  authorizes  a  defendant  to  plead  as  many 
pleas  as  he  may  deem  necessary  for  his  defense.  He  has  there- 
fore as  much  right  to  file  a  plea  of  justification  as  that  of  not 
guilty.  And  if  he  acts  bona  Jide,  he  is  no  more  censurable  in 
the  one  case  than  in  the  other.  He  is  but  exercising  a  right 
secured  to  him  by  the  law.  If  he  pleads  a  justification  in  the 
honest  belief  that  he  will  be  able  to  sustain  it  on  the  trial,  he 
ought  not  to  be  punished  for  so  doing,  though  he  fail  to  estab- 
lish it  to  the  satisfaction  of  the  jury.  He  may  be  innocently 
mistaken  in  the  evidence  ;  or  he  may  be  unable  to  make  full 
proof  of  the  defense,  by  reason  of  the  death,  absence,  or  corrup- 
tion of  the  witnesses.  His  mere  failure  to  justify  the  speaking 
of  the  words,  should  not  as  a  matter  of  course  aggravate  the 
damages.  But  if  he  pleads  a  justification  with  the  view  of 
injuring  the  plaintiff,  or  without  any  expectation  of  supporting- 
it  by  proof,  the  jury  may  properly  consider  the  plea  as  a  reitera- 
tion of  the  slanderous  charge,  and  as  a  good  ground  for  enhanc- 
ing the  damages. («)  It  is  a  question  for,  the  jury  to  decide  in 
each  case,  whether  the  justification  was  interposed  in  good  faith. 
In  this  case,  the  court  erred  in  giving  the  instruction.  It  re- 
quired the  jury  to  consider  the  plea  as  an  aggravation  of  the 
slander.  It  left  them  no  discretion  in  the  matter.  The  case  was 
not  one  in  which  the  attempt  to  juscify  could  be  regarded  as  a 
ground  for  increasing  the  damages.  The  attempt  was  evidently 
made  in  good  faith,  for  proof  was  introduced  tending  to  sustain 
the  plea. 

The  judgment  is  reversed,  and  the  cause  remanded. 

Judgment  reversed. 

{n)  Beasley  r>.  Meigs,  10  111.  R.  140  ;  Fidler  v.  McKinlcy,  21  111.  R.  315  ; 
Thomas  v.  Dunaway,  30  111.  R.  388  ;  Habbison  i\  Shook,  41  111.  R.  147. 
Plea  of  justification  must  be  proved  beyond  a  reasonable  doubt.  Crotty 
'0.  Morrisey,  40  111.  R.  480  and  cases  cited. 
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Joseph  Chapin,  appellant,  v.  Alfred  G.  Curtenius  elaL, 

appellees. 

APPEAL  FROM  PEORIA. 


In  actions  of  ejectment,  the  court  may  allow  a  declaration  to  be  amended 

by  adding  a  count,  making  new  parties  plaintiffs. 
In  the  redemption  of  land  belonging  to  infants,  sold  for  taxes  under 

the  law  of  1839,  if  the  clerk  has  failed  to  tile  the  affidavit  by  which  the 

right  to  redeem  was  established,  it  will  not  prejudice  the  party  making 

the  redemption.      The  right  to  redeem  may  be  shown  if  the  validity 

of  the  redemption  is  questioned. 
It  is  not  erroneous  to  permit  a  plaintiff  in  ejectment  to  withdraw  from 

the  consideration  of  tlie  jury  a  record  of  sale  by  a  guardian,  and  a  deed 

wliicli  was  so  defective  as  not  to  vest  title. 


At  the  March  term,  1852, Curtenius  &  Griswold  filed  their  dec- 
laration in  ejectment  in  the  Peoria  Circuit  Court,  against  Hardin 
Davis,  to  recover  the  S.  W.  18,  10  N.  7  E.  in  said  county. 
Plaintiffs  claimed  title  in  fee-simple,  and  at  the  same  time  said 
Chapin,  the  landlord  of  Davis,  was  substituted  as  defendant,  and 
pleaded  the  general  issue  to  the  declaration. 

At  the  May  term,  1853,  plaintiffs  moved  to  amend  their  dec- 
laration, by  adding  a  new  count,  making'  the  heirs  of  Ben- 
jamin Freeman,  deceased,  plaintiffs,  and  alleging  title  in  them, 
and  to  support  said  motion  read  the  affidavit  of  N.  H.  Purple, 
that  a  record  of  a  sale  by  the  guardian  of  the  minor  heirs  of 
Freeman,  constituted  a  portion  oi:  plaintiff's  title  ;  plaintiffs  hav- 
ing bought  the  land  at  such  guardian's  sale,  and  paid  the  full  pur- 
chase-money, and  received  a  deed  therefor,  supposing  the  pro- 
ceedings to  be  regular.  That  the  entire  equitable  interest  is 
in  the  plaintiffs.  That  affiant  had  not  seen  the  record  when 
he  commenced  suit,  the  proceedings  having  been  had  in  Mont- 
gomery county,  but  he  thinks  it  may  be  doubtful  whether  there  is, 
not  a  technical  objection  to  said  record  as  evidence  of  legal 
title. 

At  the  November  term,  1853,  leave  was  granted  to  amend,  as 
asked,  at  the  costs  of  plaintiffs  ;  defendant  excepted  to  the 
decision,  and  the  declaration  was  amended.  At  same  terra,  trial 
was  had,  and  verdict  rendered  for  the  Freemans.  A  bill  of  excep- 
tions was  taken,  by  which  it  appears  that  the  plaintiffs,  to  main- 
tain the  issue  on  their  part,  read  in  evidence, 

1.  A  patent  from  the  United  States  to  Benjamin  Freeman, 
assignee  of  Chapin,  for  the  land  in  dispute,  dated  June  18,  1848. 


428  OTTAWA. 


Chapin  v.  Curtenius  et  al. 


2.  Deposition  of  David  B.  Clarkson,  who  proved  that  Benja- 
min Freeman  died  on  or  about  July  18,  1841,  leaving  nine  chil- 
dren, five  of  whom  only  survive,  and  the  eldest  of  whom  Benja- 
nim  S.  Freeman,  is  26  years  old.  The  second  was  21  years  old, 
on  or  about  the  14th  January,  1853.  The  other  three  survivors, 
namely,  Edmund,  James,  Anna,  and  Mary  Freeman,  are  all 
minors.  Said  heirs  are  made  the  plaintiffs  in  the  amended  dec- 
laration. Plaintifis  next  read  in  evidence,  without  objection,  a 
record  of  the  Montgomery  circuit  court,  whereby  it  appears  that 
Sarah  S.  Childs,  mother  of  said  heirs,  and  former  widow  of  said 
Benjamin  Freeman,' deceased,  applied  as  guardian  by  petition  for 
an  order  to  sell  certain  real  estate  of  the  minors,  including  the 
locus  171  quo.  The  application  was  made  at  the  November  term, 
1848,  and  decree  for  sale  then  made.  At  November  term,  1849, 
the  guardian  made  her  report,  and  (^inter  alia)  that  she  had  sold 
the  locus  in  quo,  to  Curtenius  &  Griswold,  and  made  deed  there- 
of to  them.  Plaintiffs  next  read  in  evidence  the  deed  from  said 
guardian  to  Curtenius  &  Griswold,  predicated  on  said  sale,  and 
there  rested  their  case. 

Defendant  then  offered  and  read  in  evidence  a  judgment  of  the 
circuit  court  of  Peoria  county,  rendered  May  26,  1845,  for  the 
taxes  of  1844,  against  said  S.  W.  18,  10  N.  7  E. ;  155^  acres  ; 
taxes  $3.26  ;  costs  40  cents.  The  judgment  is  in  the  usual 
form. 

Defendant  next  read  in  evidence  the  precept  issued  on  said 
judgment  to  the  sheriff,  also  in  the  usual  form,  and  the  return  of 
the  sheriff  thereon,  that  he  had,  among  other  tracts,  sold  the  land 
in  question  to  the  defendant. 

Defendant  next  read  in  evidence  a  deed  from  the  sheriff  of 
Peoria  county  to  defendant,  for  said  land,  reciting  the  sale  for 
taxes,  &c.,  in  the  usual  form,  and  defendant  here  rested  his 
case.  This  evidence  of  defendant  was  all  objected  to  by 
plaintiffs. 

Plaintiffs  then  offered  in  evidence  the  copy  of  a  bond  from 
Benjamin  Freeman  to  defendant,  and  in  connection  therewith 
read  an  affidavit  of  N.  H.  Purple,  stating  that  he  had  had 
the  possession  of  the  original  bond  about  two  months  before,  and 
thinks  he  delivered  it  to  J.  K.  Cooper,  counsel  of  defendant,  but 
will  not  state  this  positively.  That  he  has  searched  amongst  all 
his  papers  where  the  same  Avould  be  likely  to  be,  and  cannot 
find  it  ;  and  if  the  same  was  not  delivered  to  said  Cooper,  he 
believes  it  must  be  lost  ;  that  he  served  notice  on  said  Cooper, 
&c.  Defendant  objected  to  reading  the  copy,  but  the  court 
overruled  the  objection,  and  admitted  the  copy  in  evidence,  and 
defendant   excepted   to   the    decision.       This  bond  or  contract 
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stipulated  that  Freeman  would  convey  the  locus  in  quo  to  Chapin, 
upon  his  paying  Freeman  $186,  in  one  year  from  date,  at  Peoria, 
and  reserves  the  right  to  ratify  or  confirm  the  sale  or  not,  if  Cha- 
pin fails  to  pay  at  the  time  and  place  mentioned.  This  contract 
is  dated  November  6,  1840. 

The  plaintiffs  then  oflcred  and  read  in  evidence  the  record  of 
proceedings  in  the  circuit  court  of  Peoria  county,  in  chancery, 
in  a  suit  in  Avliich  the  administratrix  and  heirs  of  Benjamin  Free- 
man, deceased,  were  complainants,  and  Joseph  Chapin  was 
defendant,  in  which  suit  a  decree  was  made,  that  said  heirs  be 
empowered  to  convey  said  land  to  said  Chapin,  upon  his  paying 
the  sum  of  $196  in  twenty  days  from  the  date  of  said  decree. 
The  date  of  said  decree  is  June  3,  1843.  To  the  reading  of 
which  defendant  excepted.  Plaintiffs  next  called  Perley  E. 
Blakesley,  who  proved,  that  defendant  was  in  possession  of  said 
land  fi-om  1835  or  1836  till  1844,  built  a  log  cabin  on  it ;  fenced 
in  an  acre ;  left  it  and  removed  to  another  part  of  the  county 
early  in  March,  1844  ;  sold  off  at  the  time  of  his  removal,  the 
rails  in  the  fence,  and  every  thing  on  the  premises,  except  the 
cabin,  and  wholly  abandoned  this.  That  once  in  1847,  and  again 
in  1849,  said  cabin  was  taken  possession  of  temporarily  by 
other  persons,  occupied  on  each  occasion  a  short  time,  and 
again  deserted.  That  in  1850,  defendant  put  a  tenant  in  the 
house;  and  went  in  himself,  in  1851,  claiming  to  hold  under 
his  tax.  title.     Plaintiffs  here  rested. 

Defendants  then  called  Hiram  Chapman,  who  proved  sub- 
stantially the  same  facts  as  said  Blakesley. 

Plaintiffs  then  stated  that  they  had  unintentionally  omitted 
one  piece  of  testimony,  and  asked  leave  then  to  introduce  a  cer- 
tificate of  the  county  clerk  of  Peoiia  county,  that  George  Por- 
ter, agent  of  the  heirs  of  Benjamin  Freeman,  had  paid  $7.32  for 
redemption  money,  due  on  S.  W.  18,  10  N.  7  E.,  Ibb/i  acres  of 
which  were  sold  to  Joseph  Chapin,  by  the  sheriff,  in  June,  1845, 
for  the  tax,  interest,  and  cost  due  thereon,  for  the  year  1844, 
and  the  sum  of  $5.66,  taxes  and  interest  due  thereon  for  1850. 
This  certificate  is  dated  January  10,  1852,  and  in  the  figures  at 
the  bottom,  the  $5.66  is  called  the  tax  of  1845.  To  the  reading 
of  this  certificate  defendant  objected,  but  the  court  allovred  it  to 
be  read,  and  defendant  excepted. 

Defendant  then  offered  to  prove  affirmatively,  that  said  cer- 
tificate was  issued  by  the  clerk  without  there  being  filed  in  his 
office  any  evidence  or  papers  to  authorize  the  granting  of  the 
certificate,  which  was  overruled,  and  the  defendant  excepted. 

The  court  then  instructed  the  jury,  that  from  all  the  evidence 
in  the  case,  the  heirs  of  Freeman  had  shown  title  in  themselves. 
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and  if  they  believed  the  evidence  given,  said  heirs  were  entitled 
to  a  verdict,  and  defendant  excepted  to  the  giving  of  the  in- 
struction. 

Plaintiffs  then  asked  leave  of  the  court  to  withdraw  the  record 
of  the  Montgomery  circuit  court,  above  mentioned,  and  the  said 
deed  of  the  guardian  to  Curtenius  &  Griswold.  The  court  grant- 
ed the  leave,  and  the  defendant  excepted. 

The  jury  found  a  verdict  in  favor  of  the  heirs  of  Freeman,, 
and  that  they  have  a  fee-simple  title. 

Defendant  then  moved  for  a  new  trial,  which  motion  was  over- 
ruled, and  the  defendant  excepted  to  the  decision. 

This  cause  was  heard  before  Wead,  Judge,  at  November  term,. 
1853,  of  the  Peoria  Circuit  Court. 

Peters  and  Cooper,  for  appellant. 

N.  H.  Purple,  for  appellees. 

Treat,  C.  J.  At  the  March  term,  1852,  of  the  Peoria  circuit 
court,  Curtenius  &  Griswold  filed  their  declaration  in  ejectment 
against  Davis,  claiming  to  recover  in  fee  the  southwest  quarter 
of  section  eighteen,  township  ten  north,  of  rage  seven  east. 
The  parties  appeared  at  the  same  term,  and  stipulated,  that 
Davis  was  in  the  possession  of  the  premises  as  the  tenant  of 
Chapin,  and  that  the  latter  should  be  substituted  as  defendant. 
He  thereupon  pleaded  not  guilty.  At  the  May  term,  1853,  the- 
plaintiffs  moved  the  Court  for  leave  to  amend  the  declaration, 
by  adding  a  count,  making  the  heirs  of  Benjamin  Freeman 
plaintiffs  ;  and  they  filed  an  affidavit  of  their  attorney  in  sup- 
port of  the  motion.  He  stated  that  the  record  of  a  sale  made  hj 
the  guardian  of  the  heirs  of  Freeman  constituted  a  part  of  the 
plaintiffs'  title,  they  having  purchased  the  premises  at  the  sale, 
and  paid  the  consideration  in  full,  and  received  a  deed  in  due  form 
from  the  guardian  ;  that  the  entire  equitable  interest  in  the  premises 
was  in  the  plaintiffs  ;  and  when  the  suit  was  commenced,  the  affiant 
had  not  seen  the  record,  the  proceedings  having  been  had  in  Mont- 
gomery county  ;  and  that  on  examination  of  the  record,  he  thought 
there  was  a  technical  objection  to  its  being  read  as  a  portion  of 
the  plaintiffs'  title.  At  the  November  term,  1853,  the  court  sus- 
tained the  motion,  but  required  the  plaintiffs  to  pay  all  of  the 
costs  of  the  case  up  to  that  time.  The  plaintiffs  thereupon  added 
another  count  to  the  declaration,  in  which  the  premises  were 
claimed  in  fee  by  the  heirs  of  Freeman.  The  cause  was  then 
submitted  to   a  jury  for  trial. 

The  plaintiffs  introduced  the  following  evidence.      1.  A  patent 
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for  the  premises,  from  the  United  States  to  Benjamin  Free- 
man. 2.  Proof  that  Freeman  died  intestate  in  1841,  leaving 
the  persons  named  as  plamtiffs  to  the  second  count  his  heirs  at 
law,  some  of  Avhom  were  still  minors.  3.  A  record  of  the 
Montgomery  circuit  court  showing  an  application  by  the  guardian 
of  the  heirs  for  the  sale  of  the  premises,  an  order  of  the  court 
directing  the  sale,  and  a  report  of  the  guardian  showing  a 
sale  to  the  plaintiffs.  4.  A  deed  from  the  guardian  to  the 
plaintiffs. 

The  defendant  then  read  in  evidence  a  judgment  of  the  Peoria 
circuit  court,  entered  at  the  May  term,  1845,  against  the  prem- 
ises and  other  real  estate,  for  the  taxes  due  thereon  for  the 
preceding  year  ;  also,  a  precept  issued  on  the  judgment,  under 
which  the  premises  were  sold  to  Chapin  on  the  10th  of  June, 
1845  ;  and  a  sheriff's  deed  to  Chapin,  bearing  date  the  21st  of 
March,  1851. 

The   plaintiffs    then    offered  in  evidence    the    following    cer- 
tificate :  — 
"State  of  Illinois,  Peoria  county. 

Clerk's  office,  county  court,  Peoria,  January  10,  1852. 

I,  Charles  Kettelle,  clerk  of  said  court,  do  hereby  certify, 
that  George  Porter,  agent  for  heirs  of  Benjamin  Freeman,  has 
this  day  paid  me  the  sura  of  seven  dollars  and  thirty-two  cents, 
for  redemption  money  due  on  the  southwest  quarter  of  section 
eighteen,  township  ten  north,  of  range  seven  east,  155f  acres  of 
which  were  sold  to  Joseph  Chapin  by  the  sheriff  of  said  county, 
in  June,  1845,  for  the  tax,  interest,  and  costs  due  thereon  for  the 
year  1844.  Also  the  sum  of  five  dollars  and  sixty-six  cents, 
taxes  and  interest  due  thereon,  for  the  year  1850. 

Charles  Kettelle,  Clerk." 

The  defendant  objected  to  the  introduction  of  the  certificate, 
but  the  court  admitted  it  in  evidence.  He  then  offered  to  prove 
affirmatively,  that  the  certificate  was  issued  without  there  being 
filed  in  the  clerk's  office  any  evidence  authorizing  the  redemption 
of  the  premises  ;  but  the  court  excluded  the  evidence. 

The  court,  against  the  objection  of  the  defendant,  allowed  the 
plaintiffs  to  withdraw  from  the  consideration  of  the  jury,  the  rec- 
ord of  the  Montgomery  circuit  court,  and  the  guardian's  deed. 
The  jury  found  the  defendant  guilty  of  withholding  the  possession 
of  the  premises  from  the  heirs  of  Freeman,  in  which  they  had  an 
estate  in  fee-simple  ;  and  not  guilty  as  to  the  plaintiffs,  Curte- 
nius &  Griswold.  The  court  refused  to  grant  a  new  trial,  and 
judgment  was  rendered  on  the  verdict. 

1.  The  court  committed  no  error  in  permitting  the  declara- 
tion   to    be    amended.     Applications     of     this     character    are 
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addressed  to  the  sound  discretion  of  the  court  ;  and  we  are  not 
prepared  to  say  that  the  discretion  was  improperly  exercised  in 
this  instance.  The  statute  declares:  "In  any  case  other  than 
where  the  action  shall  be  brought  for  the  recovery  of  dower,  the 
declaration  may  contain  several  counts,  and  several  parties  may 
be  named  as  plaintiffs  jointly  in  one  action,  and  separately  in 
others.  If  it  appear  that  one  or  more  of  the  plaintiffs  have  a 
right  to  the  possession  of  the  premises,  and  one  or  more  have  not 
such  right,  the  verdict  shall  specify  for  which  plaintiff  the  jury 
find,  and  as  to  which  plaintiff  they  find  for  the  defendant." 
Under  these  provisions,  the  plaintiff  might  originally  have  brought 
the  suit  precisely  as  it  stood  after  the  amendment  was  made. 
The  allowance  of  the  amendment  was  but  carrying  out  the  obvi- 
ous design  of  the  statute,  that  all  questions  affecting  the  title  to 
the  premises  may  be  settled  in  one  proceeding.  It  merely  dis- 
pensed with  the  necessity  of  bringing  another  action  in  the  joint 
names  of  the  plaintiffs  and  the  heirs  of  Freeman.  The  discre- 
tion of  the  court  was  not  exercised  to  the  prejudice  of  the  defend- 
ant, for  the  plaintiffs  were  required  to  pay  all  the  costs  that  had 
accrued  in  the  case. (a) 

2.  The  act  of  the  26th  of  February,  1839,  under  which  the 
premises  were  sold  for  taxes,  provides  that  lands  belonging  to 
infants  may  be  redeemed  at  any  time  within  one  year  after  the 
youngest  of  them  shall  arrive  at  the  age  of  twenty-one  years, 
by  paying  to  the  clerk  of  the  county  commissioners'  court 
"double  the  amount  for  which  the  same  was  sold,  and  all 
taxes  accruing  after  such  sale,  together  with  the  interest  on  the 
amount  of  each  year's  tax."  It  further  provides  that  "any 
person  claiming  the  right  to  redeem  land  under  the  provisions  of 
this  section,  shall  produce  to  the  clerk  of  the  county  com- 
missioners' court  of  the  proper  county,  the  affidavit  of  some 
credible  person,  stating  who  owned  the  same  at  the  time  of 
the  sale  thereof  ;"  and  "if  there  were  several  infant  owners,  sta- 
ting that  fact,  and  stating  the  age  of  the  youngest  of  such  infants  ; 
and  if  the  clerk  shall  be  satisfied,  from  the  facts  stated  in  the 
affidavit,  that  the  lands  proposed  to  be  redeemed  are  subject  to 
redemption  under  the  provisions  of  this  section,  or  any  other  law 
of  the  State,  he  shall  file  the  affidavit  so  presented,  and  per- 
mit the  lands  to  be  redeemed,  upon  the  conditions  which 
are  or  may  be  required  by  law  ;  arid  such  redemption  shall 
operate  to  restore  to  the  owner  or  owners  of  the  land,  his,  her, 
or  their  heirs  or  assigns,  all  rights  which  he,  she,  or  they  had  in 
and  to  the  land  at  the  time  of  sale  :  Provided,  however,  that  the 
certificate  of  redemption  shall    not    be  evidence  of  any  other  fact 

(a)  Heslep  r.  Peters,  3  Scam.  45  ;  Dougherty  v.  Purdy,  18  111.  R.  208. 
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than  that  the  redemption  money  was  paid."  The  certificate  of 
redemption  in  this  case  being  in  proper  form,  was  clearly  admis- 
sible in  evidence.  It  proved  the  payment  of  the  redemption 
money  by  the  heirs  of  Freeman  ;  and  it  appeared  from  the  other 
evidence  in  the  case  that  they  had  a  clear  right  to  redeem.  This 
proof  showed  a  valid  redemption  from  the  sale  to  the  defendant, 
and  that  the  heirs  were  re-instated  in  all  their  former  rights  in 
the  premises.  The  certificate  itself  was  not  evidence  of  such  a 
redemption.  The  statute  only  makes  it  evidence  of  the  payment 
of  the  redemption  money,  leaving  the  right  to  redeem  to  be  esta- 
blished by  other  proof.  The  question  whether  there  has  been  a 
valid  redemption  of  the  lands  of  infants  does  not  necessarily 
depend  on  the  fact,  that  the  clerk  has  or  has  not  preserved  the 
proof  upon  which  the  redemption  was  founded.  The  statute 
requires  an  afiidavit  of  the  facts  to  be  presented  to  the  clerk  and 
filed  by  him.  Two  objects  are  contemplated  by  this  requisition. 
The  afiidavit  furnishes  the  evidence  upon  which  the  clerk  is  to 
determine  the  right  of  the  party  to  redeem ;  and  it  is  to  be  pre- 
served for  the  benefit  of  all  who  may  be  interested  in  the  land. 
The  mere  failure  of  the  clerk  to  file  the  afiidavit,  ought  not  to 
prejudice  the  party  making  the  redemption.  If  the  evidence  is 
not  preserved,  he  should  be  permitted,  when  the  validity  of  the 
redemption  is  drawn  in  question,  to  show  that  he  had  a  good  right 
to  redeem.  So  if  the  decision  of  the  clerk  is  not  conclusive,  and 
he  allows  a  redemption  upon  insufficient  proof,  the  party  should 
be  permitted  to  sustain  his  right  to  redeem  when  put  in  issue. 
The  ruling  of  the  court  upon  this  branch  of  the  case  was  unex- 
ceptionable. 

3.  There  was  no  error  in  permitting  the  plaintifi's  to  withdraw 
the  record  and  guardian's  deed.  That  evidence  showed  no  title 
in  Curtenius  and  Griswold.  According  to  the  construction  given 
to  our  statute,  in  the  case  of  Young  v.  Keogh,  11  Illinois,  642, 
the  purchaser  of  real  estate  at  a  guardian's  sale  acquires  no  title, 
unless  the  proceedings  are  reported  by  the  guardian,  and  confirmed 
by  the  court.  The  deed  of  the  guardian,  without  this  confirma- 
tory order  of  the  court,  vests  no  title  in  the  purchaser.  In  this 
case,  the  guardian  made  return  of  the  proceedings,  but  they  were 
not  approved  by  the  court.  As  these  proceedings  neither  vested 
title  in  Curtenius  and  Griswold,  nor  diverted  the  title  of  the  heirs 
of  Freeman,  they  were  properly  withdrawn  from  the  consideration 
of  the  jury. 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 
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Hiram   W.    Foltz,  administrator   of    Almon  Leach,    deceased, 
plaintifi"  in  error,  v.  Thomas  Prouse,  defendant  in  error. 

ERROR  TO  JO  DAVIESS. 

Prouse  sued  Leacli  in  debt  upon  a  judgment  recovered  in  California. 
Leacli  pleaded  7ul  debet  and  ni/l  tid  recoj-d  ;  upon  the  last  plea,  the 
judgment  was  for  Leach.  Subsequently  Leach  died,  and  the  same 
claim  was  presented  before  the  probate  court  and  allowed;  on  appeal 
to  the  circuit  court  the  decision  of  the  probate  court  was  affirmed  : — 
Hdd,  that  the  tinding  of  the  court  upon  the  plea  of  nid  tiel  record  Y>Te- 
eluded  Prouse  from  maintaining  his  action  against  the  administrator 
of  Leach. 

The  opinion  of  the  court  gives  a  statement  of  the  case.  The 
judgment  comphiined  of  was  rendered  by  Sheltox,  Judge,  at 
November  term,  1853,  of  the  Jo  Daviess  Circuit  Court. 

HiGGixs  &  Strother,  for  phiintiff  in  error. 

M.  y.  JoHxsoN,  for  defendant  in  error. 

Treat,  C.  J.  The  important  facts  of  this  case  are  these:  In 
February,  1852,  Prouse  sued  out  of  the  Jo  Daviess  circuit  court 
an  attachment  against  Leach.  The  declaration  was  in  debt 
upon  a  judgment  for  $2,446,  recovered  by  Prouse  against  Leach, 
on  the  11th  of  December,  1851,  in  the  district  court  of  the  county 
of  Sacramento,  and  State  of  California.  Leach  entered  his 
appearance,  and  pleaded  nil  debei,  and  nul  tiel  record.  An 
entry  was  made  in  the  cause,  on  the  28th  of  August,  1852,  in 
these  words  :  "  Now  come  the  parties,  by  their  attorneys,  and  by 
agreement  they  submit  to  the  court  the  issue  joined  upon  the 
plea  of  mil  tiel  record  ;  and  the  court,  after  hearing  the  evidence, 
and  after  inspection  of  the  papers  and  due  deliberation,  finds 
the  issue  for  the  defendant."  The  following  entry  was  made 
on  the  31st  of  the  same  month  :  "  The  defendant  by  his  attorney, 
comes  and  moves  the  couit  for  judgment,  upon  the  finding  of 
the  court  upon  the  issue  joined  upon  the  plea  of  nul  tiel  record, 
heretofore  entered  ;  it  is  therefore  considered  by  the  court,  that 
the  defendant  have  and  recover  of  the  plaintiff  his  costs  by  him 
about  his  defense  in  this  behalf  expended,  and  that  execution 
issue  therefor."  Another  entry  was  made  in  December,  1852, 
as  follows  :  "  On  motion  of  the  defendant,  by  his  attorney,  and 
upon  the  finding  of  the  court  at  the  last  term   herein,  it  is  con- 
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sidered  by  the  court,  that  the  plaintiff  take  nothing   by  his  writ 
herein,  and  that  the  defendant  go  without  day." 

Leach  departed  this  life  in  September,  1852,  and  in  Novem- 
ber following  Foltz  was  appointed  administrator  of  his  estate. 
In  November,  1853,  Prouse  exhibited  the  record  of  the  judg- 
ment recovered  in  California,  as  a  claim  against  the  estate  of 
Leach.  The  probate  court  allowed  the  claim,  and  ordered  it  to 
be  paid  in  the  due  course  of  administration  ;  and  the  administra- 
tor prosecuted  an  appeal  to  the  circuit  court.  On  the  trial  of 
the  appeal,  the  plaintiff  read  in  evidence  the  record  of  a  judgment, 
corresponding  precisely  with  the  one  described  in  the  declaration 
in  the  attachment  case.  The  administrator  then  introduced  the 
record  and  proceedings  of  the  attachment  case,  and  relied  on 
the  finding  and  judgment  therein,  as  a  bar  to  any  further 
suit  on  the  judgment  rendered  in  California.  On  this  state  of 
case,  the  circuit  court  affirmed  the  judgment  of  the  probate 
court ;  and  the  administrator  has  sued  out  a  writ  of  error  from 
this  court. 

The  first  action  on  the  judgment,  though  commenced  by  attach- 
ment, must  be  considered  as  a  suit  in  personam. 

Leach  entered  a  general  appearance  therein,  and  pleaded  to 
the  merits.     From  that  time  the  suit  proceeded  as  if  commenced 
by  summons.     If  the  issue  had  been  found  for  the  plaintiff,  judg- 
ment  would   have   been  entered  against  Leach  personally.     A 
finding  and  judgment  in  favor  of  Leach  must  be  equally  binding 
on  the  plaintiff.     The  two  first  entries  made  in  that  case,  to  say 
nothing  of  the  third,   show  a  finding   and  judgment  for  Leach 
upon  the  issue  of  nul  tiel  record.     The  question   therefore  is, 
whether  that  finding  and  judgment  precluded  the  plaintiff  from 
maintaining  the  action  against  the  administrator.     It  is  entirely 
free  from  doubt.     The  two  suits  were  brought  on  the  same  cause 
of   action.     The    declaration   in  the  first  was  on  the   identical 
judgment,  upon  which  the  plaintiff  claimed  to  recover  in  the  last. 
The  subject-matter  of  the  two  actions  was  one  and  the  same.     If 
that  subject-matter  was  passed  upon  in  the  first  case,  it  could  not 
be  inquired  into   in  the  second.     A  matter  once  finally  deter- 
mined, cannot  be  again  litigated  between  the  same  parties.     The 
policy  of  the  law  forbids  a  renewal  of   the  controversy.     In  the 
former  action,  the  plea  of  7iul  tiel  record  directly  put  in  issue 
the  existence  of  the  judgment.     It  referred  the  question  to  the 
court,  whether  there  was  such  a  judgment  as  the  plaintiff  had 
alleged.     The  court  found  that  there  was  no  such   record  ;  and 
the  judgment  entered  upon  that  finding  effectually  concluded  the 
plaintiff  from  maintaining  the  second  action.     It  was  a   solemn 
adjudication    of    the    question    submitted     to    the     coui't.     It 
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conclusively  established  the  fact  that  there  was  no  such 
record  as  the  plaintiif  had  described.  It  estopped  him 
from  again  making  the  same  allegation.  The  law  of  the  case 
is  too  plain  to  require  a  citation  of  the  authorities.  The 
circuit  court  clearly  erred  in  affirming  the  judgment  of  the  pro- 
bate court. 

The  judgment  will  be  reversed,  and  the  cause  remanded. 

Juds^ment  reversed. 


Harrison  Bristol,    appellant,   v.   The   Chicago  and  Aurora 
Railroad  Company,    appellees. 

APPExVL  FROM  COOK. 

A  coriDoration  has  its  residence  where  it  exercises  corporate  func- 
tions, where  its  business  is  done,  where  its  franchises  are  exercised, 
where  it  is  engaged  in  the  prosecution  of  the  corporate  enterprise,  or 
in  any  county  in  which  it  operates  the  road. 

Tlie  Aurora  road  runs  through  the  counties  of  Du  Page,  Kane,  and 
La  Salle,  but  its  cliief  office  for  business  is  in  Cook  county  ;  this  gives 
the  courts  of  Cook  county  jurisdiction  over  it. 

This  cause  was  heard  before  Morris,  Judge,  at  May  term, 
1854,  of  Cook  Circuit  Court. 

Arnold,  Larned,  and  Lay,  for  appellant. 

Blackwell  and  Beckwith,  for  appellees. 

Treat,  C.  J.  Bristol  brought  an  action  in  the  Cook  Circuit 
Court  against  the  Chicago  and  Aurora  Railroad  Company.  The 
company  has  authority  by  its  charter,  to  construct  and  operate  a 
railroad  from  a  point  in  Du  Page  county  to  a  point  in  the  county 
o£  La  Salle  ;  and  no  portion  of  the  road  is  in  Cook  county. 
The  principal  business  office  of  the  company  is  in  Chicago  in  the 
county  of  Cook ;  and  the  process  was  served  upon  its  president 
at  this  office.  The  court  decided  that  it  had  no  jurisdiction,  and 
dismissed  the  suit. 

The  only  question    is,  can    the  corporation  be  sued  in  Cook 
county?     The  statute  provides:  "It  shall  not  be  lawful  for  any 


JUNE  TERM,  1854.  437 


Bristol  V.  The  Chicago  and  Aurora  Railroad  Company. 

plaintiff  to  sue  a  defendant  out  of  the  county  where  the  latter 
resides,  or  may  be  found,  except  in  cases  where  the  debt,  con- 
tract, or  cause  of  action  accrued  in  the  county  of  the  plaintiff", 
or  where  the  contract  may  have  specifically  been  made  payable." 
R.  S.  ch.  83,  §  2.  That  this  provision  applies  to  corporations  is 
manifest  from  §  29,  ch.  90,  R.  S.,  which  reads:  "The  word 
'person'  or  '  persons,'  as  well  as  words  referring  to  or  importing 
persons,  shall  be  deemed  to  extend  to  and  include  bodies  politic 
and  corporate,  as  well  as  individuals."  This  case  is  not  within 
either  of  the  exceptions.  The  injury  complained  of  happened  in 
Kane  county.  Unless,  therefore,  the  corporation  had  a  legal 
residence  in  Cook  county,  the  court  was  without  jurisdiction,  and 
the  suit  was  properly  dismissed.  The  residence  of  a  corporation, 
if  it  can  be  said  to  have  a  residence,  is  necessarily  where  it  exer- 
cises corporate  functions.  It  dwells  in  the  place  where  its  business 
is  done.  It  is  located  where  its  franchises  are  exercised.  It  is 
present  where  it  is  engaged  in  the  prosecution  of  the  corporate 
enterprise.  This  corporation  has  a  legal  residence  in  any  county 
in  which  it  operates  the  road  or  exercises  corporate  powers  and 
privileges.  In  legal  contemplation,  it  resides  in  the  counties 
through  which  its  road  passes,  and  in  which  it  transacts  its  busi- 
ness. It  is  as  much  engaged  in  prosecuting  corporate  functions 
in  the  county  of  Cook,  as  it  is  in  the  counties  of  Du  Page  and 
La  Salle.  It  has  voluntarily  established  its  residence  in  Cook 
county.  It  has  there  located  its  chief  business  office.  It  is  not 
pretended  but  that  the  company  has  authority  by  its  charter  to 
transact  its  business  in  Chicago.  Having  located  itself  there,  it 
cannot  now  question  the  jurisdiction  of  the  courts  of  Cook 
county.  The  statute  makes  it  suable  in  any  county  in  which  it 
may  reside.  It  has  acquired  a  legal  residence  in  Cook  county. 
In  our  opinion  the  suit  was  properly  brought,  and  the  court  erred 
in  dismissing  it. 

The  judgment  is  reversel,  and  the  cause  remanded. 

Juds:nic?ii  rcvc7'sed. 
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The  Peoria  and  Bureau  Valley  Railroad  Company,  appellants, 
V.  Thomas  Bryant,  appellee. 

APPEAL  FROM  PEORIA. 

The  successful  party  to  a  suit  in  the  circuit  court  is  not  allowed  to  re- 
cover the  fees  of  more  than  four  witnesses,  unless  the  court  shall  cer- 
tify that  a  greater  number  was  really  necessary. 

The  proceedings  in  this  case  were  liad  before  Oxslow 
Peters,  Judge,  at  Mareli  term,  1854,  of  the  Peoria  Circuit 
Court. 

The  railroad  company  instituted  proceedings  under  chapter  92 
of  the  Revised  Statutes,  to  procure  the  right  of  way  over  the  land 
of  Bryant.  An  assessment  was  made,  from  which  Bryant  took 
an  appeal  to  the  circuit  court.  The  company  dismissed  the  pro- 
ceeding in  the  circuit  court,  and  Bryant  had  judgment  for  costs. 
The  clerk  in  taxing  costs,  taxed  the  costs  of  sixteen  witnesses  in 
favor  of  Bryant  and  against  the  company. 

From  this  taxation  the  company  appealed  to  the  circuit  court 
and  moved  the  court  to  retax  the  costs,  so  that  Bryant  should  only 
be  allowed  for  four  witnesses,  there  not  being  a  certificate  that  any 
greater  number  of  witnesses  was  necessary. 

The  circuit  court  overruled  the  motion,  and  directed  execution 
to  issue  for  the  whole  bill  as  taxed  by  the  clerk.  This  ruling  of 
the  court  is  assigned  for  error. 

N.  H.  Purple,  for  appellant. 

Manning  and  Mbrriman,  for  appellees. 

Treat,  C.  J.  The  Peoria  and  Bureau  Valley  Railroad 
Company  instituted  proceedings  to  procure  the  right  of  way 
over  the  land  of  Bryant.  The  damages  were  assessed,  and 
Bryant  appealed  to  the  circuit  court.  In  that  court  the  corpora- 
tion dismissed  the  proceeding,  and  judgment  was  entered  in 
favor  of  Bryant  for  costs.  The  court  made  no  certificate  as  to 
the  number  of  witnesses  necessary  on  the  part  of  Bryant.  The 
clerk  taxed  the  corporation  with  the  fees  of  sixteen  witnesses 
summoned  by  Bryant.  The  corporation  then  applied  to  the 
court  to  re-tax  the  costs,  so  that  Bryant  should  only  be  allowed 
for    four    witnesses.      The    court    overruled    the    motion,  and 
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directed  execution  to  issue  for  the  amount  of  the  costs  taxed  by 
the  clerk. 

The  corporation  pursued  the  proper  course  to  review  the  action 
of  the  clerk.  Miller  v.  Adams,  4  Scam.  195.  Sec.  12,  ch.  26, 
R.  S.,  reads  :  "  In  no  case  in  the  circuit  court  shall  the  fees  of 
more  than  four  witnesses  be  taxed  against  the  party  against  whom 
judgment  shall  be  given  for  costs,  unless  the  court  shall  certify 
on  their  minutes,  that  more  than  four  witnesses  were  really  nec- 
essary ;  in  which  case  the  clerk  shall  tax  the  costs  of  as  many 
witnesses  as  the  court  shall  so  certify."  This  provision  is  con- 
■clusive  of  the  case.  The  successful  party  to  a  suit  in  the  circuit 
■court  is  not  allowed  to  recover  the  fees  of  more  than  four  wit- 
nesses, unless  the  court  shall  certify  that  a  greater  number  was 
really  necessary.  The  court  made  no  such  certificate  in  this  case, 
and  the  clerk  had  no  authority  to  charge  the  corporation  with  the 
fees  of  more  than  four  of  Bryant's  witnesses.  If  Bryant  claimed 
to  recover  for  more  than  that  number  of  witnesses,  he  should  have 
obtained  the  requisite  certificate  from  the  court.  Such  a  certifi- 
■cate  would  have  justified  the  taxation  of  costs  by  the  clerk.  Sec. 
13,  ch.  26,  R.  S.  does  not  sustain  the  decision  of  the  circuit  court. 
It  simply  provides  that  where  a  suit  is  dismissed,  the  defendant 
shall  have  judgment  for  his  costs.  But  to  entitle  himself  to  the 
fees  of  more  than  four  witnesses,  he  must  obtain  a  certificate  un- 
der the  preceding  section.  The  court  clearly  erred  in  not  sustain- 
ing the  application  for  a  re-taxation  of  costs. 

The  order  refusing  the  application  must  be  reversed,  and  the 
cause  remanded. 

Judg77ient  reversed. 


Charles  Besimer  ef  al.^  plaintiffs  in  error,  v.  The  People, 
defendants  in  error. 

ERROR  TO  BUREAU. 

A  certain  kind  of  adulterous  intercourse  being  punishable  by  indict- 
ment, and  a  recognizance  requiring  the  principal  to  appear  and  answer 
an  indictment  for  adultery,  it  will  be  presumed  that  he  was  charged 
with  the  statutory  offense  which  is  punishable  in  this  manner. 
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Cognizors,  unless  personally  served,  cannot  be  condemned  unless  there 

have  been  returns  of  nihil  upon  two  writs  of  scire  facias. 
[A  writ  not  under  seal  is  void.] 

This  cause  was  heard  before  Leland,  Judge,  at  Marcb 
term,  1853,  of  the  Bureau  Circuit  Court,  who  rendered  a  judg- 
ment against  the  plaintiffs  in  error  on  a  scire  facias  on  a  recog- 
nizance, executed  by  Charles  Besimer,  as  principal,  and  Albert 
Sherwin  as  security ;  conditioned  for  the  appearance  of  the 
said  Besimer  at  the  October  term,  1853,  of  said  court,  to 
answer  a  bill  of  indictment  for  the  crime  of  adultery.  The 
recognizance  was  taken  by  the  sheriff,  the  defendant  not  ap- 
pearing, judgment  was  entered  against  him  and  his  security, 
and  an  order  for  a  scire  facias.  A  scire  facias  was  issued  and 
a  return  made  on  it  of,  not  found.  A  second  scire  Jacias  was 
issued,  to  which  a  like  return  was  made,  upon  which  judgment, 
followed. 

The  last  scire  Jacias  issued  was  not  under  seal. 

Milton  L.  Peters,  for  plaintiffs  in  error. 
W.  H.  L.  Wallace,  for  the  people. 

Treat,  C.  J.  The  recognizance  recites  that  Besimer  was 
arrested  under  process  founded  upon  an  indictment  for  adultery  ; 
and  it  is  conditioned  for  his  appearance  to  answer  the  charge.  It 
is  insisted  that  adultery  is  not  a  criminal  offense;  and,  therefore, 
that  the  recognizance  is  invalid,  and  insufficient  to  support  the 
proceedings.  It  is  true  that  every  act  of  adultery  is  not  an  indict- 
able offense.  But  under  our  statute,  a  party  may  be  indicted  for 
adultery.  Persons  dwelling  together  in  an  open  state  of  adultery 
are  punishable  by  indictment.  The  general  statement  in  the  re- 
cognizance must  be  understood  as  referring  to  an  indictment  for 
this  offense. (a)  A  certain  kind  of  adulterous  intercourse  being 
punishable  by  indictment,  and  the  recognizance  requiring  the  prin- 
cipal to  appear  and  answer  an  indictment  for  adultery,  it  must  be 
intended  that  he  was  charged  with  the  statutory  offense.  It  is 
entirely  consistent  with  the  recital  in  the  recognizance,  that  the 
indictment  was  found  under  the  123rd  section  of  the  criminal 
code.  And  the  presumption  clearly  is,  that  such  was  the  charac- 
ter of  the  offense  charged  against  Besimer. 

But  there  is  a  fatal  objection  to  the  proceedings.  The  cog- 
nizors were  not  personally  served  with  process,  nor  did  they 
enter  their  appearance.  To  sustain  the  judgment  against  them, 
there  must  have  been  returns  of  nihil  upon  two  writs  of  scire 

•    {a)  Young  v.  The  People,  18  111.  R.  568,  and  cases  cited. 
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Jacias.  Sans  v.  The  People,  3  Gilman,  327.  It  appears  that 
two  ■writs  of  scire  Jacias  were  issued,  and  that  both  were  return- 
ed non  est  inventus.  But  the  second  writ  was  not  under  the 
seal  of  the  court.  It  was  therefore  void,  and  the  return  ineffect- 
ual. The  case  stands  precisely  as  if  this  writ  had  not  been 
issued.  Garland  v.  Britton,  12  Illinois,  232.  Another  scire 
facias  must  be  issued  and  returned,  before  the  people  will 
be  entitled  to  execution  for  the  amount  of  the  forfeited  recog- 
nizance. 

The  judgment  is  reversed,  and  the  cause  remanded. 

Judgment  reversed. 


Charles    Main,    appellant,    v.    Owen   McCarty   et  al., 
appellees. 

APPEAL  FROM  COOK  COUNTY  COURT  OF  COMMON  PLEAS. 

Testimony  elicited  by  a  question,  such  as  what  did  persons  in  the  crowd 
say,  whicli  tends  to  show  a  common  design  and  feeling  with  several 
persons,  to  resist  an  officer  in  the  execution  of  his  duty,  is  proper  for 
the  consideration  of  the  jury. 

An  instruction,  the  same  in  substance  with  others  given,  may  be  prop- 
erly refused. (r?) 

Where  an  officer,  who  is  present  at  the  commission  of  an  oflfense,  is  not 
able  to  make  an  arrest,  and  calls  in  other  officers,  or  the  posse,  or  on  hue 
and  cry ;    those  who  aid,   have  a  justification   as  broad  as  his  own. 

An  arrest  may  be  made  for  violating  a  city  ordinance  of  the  city  of 
Chicago,  against  keeping  open  a  tippling-house  on  the  Sabbath. 

An  arrest  for  a  breach  of  the  peace  need  not  be  made  immediately, 
and  may  be  made  after  peace  is  restored  and  the  affray  over,  or  upon 
the  information  of  an  officer  who  was  present  witnessing  it,  after  the 
affray  was  over. 

An  ordinance  of  the  city  of  Chicago,  which  authorizes  an  arrest  with- 
out a  warrant  for  breaches  of  the  peace  or  threats  of  breaches,  is  not 
invalid. 

This  cause  was  heard  before  J.  M.   Wilson,  Judge,  at  Octo- 
vber  term,  1853,  of  Cook  County  Court  of  Common  Pleas. 

Arnold,  Larned  &  Lay,  for  appellant. 

T.  HoYNE,  H.  F.  Waite,  and  A.  Voss,  for  appellees. 

ScATEs,  J.     Action  for  assault,  battery,    and  false  imprison- 
ment.    General  issues  and  notice  of  special  matter  separately. 

(o)  Hessing  v.  McClosky,  37  111.  R.  342. 
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The  main  question  is,  as  to  the  power  of  the  policemen  of  the 
city  of  Chicago  to  arrest  without  warrant,  for  breaches  of  the  city 
ordinances  committed  in  their  presence.  This  precise  question 
was  before  the  court  in  Bryant  v.  Bates,  ante,  p.  87,  in  which 
the  court  held  that  the  officer  was  justified  in  making  such  arrest. 
Here,  as  in  that  case,  the  city  ordinance  expressly  authorizes  the 
arrest,  and  the  ordinance  is  not  repugnant  to  the  constitution  or 
the  general  provisions  of  the  law. 

Other  questions  are  raised  upon  the  admissibility  of  certain 
questions  put  to  the  witnesses,  both  as  to  form  and  substance. 

The  defenses  set  up  in  the  notices  of  special  matter  are,  that 
Main  resisted  the  defendants  in  their  attempts,  as  watchmen,  to 
arrest  Mahoney  and  Brown  for  a  breach  of  the  peace. 

Proof  was  introduced  tending  to  show  that  Main  said  Mahoney 
should  not  go  and  would  not  go,  that  others  there  also  said  that 
Mahoney  would  not  go,  and  they  did  not  want  him  to  go  to  the 
watch-house,  and  Main  also,  that  he  did  not  want  that  man  to  go 
up,  and  laid  his  hand  on  the  officer,  to  keep  him  from  going 
up. 

The  questions  objected  to  were,  "what  was  said  by  persons  there 
present  in  the  crowd,  about  resistance  to  the  watchmen  taking 
Mahoney  to  the  watch-house?"  "What  was  the  character  of 
the  language  of  the  crowd  present,  to  the  watchmen  ?"  "What 
did  persons  in  the  crowd  say  to  Johnson  ?"  (one  of  defendants), 
and  such  like.  The  form  of  one  of  these  questions  is  broad, 
but  the  sense  is  the  same  as  the  others,  and  was  by  the  wit- 
ness, and  would  be  by  all,  understood  as  an  inquiry  of  what 
was  actually  said,  instead  of  a  character  of  it,  technically. 
Such  testimony  of  participation  in  Main  has  been  offered,  as  will 
entitle  the  defendants  to  these  declarations  of  the  crowd  with 
whom  he  appeared  to  be  acting,  as  a  part  of  the  res  gestx  of  the 
transaction. 

The  testimony  tends  to  show  a  common  design  and  feeling  in 
this  particular,  and  was  properly  admitted  to  the  jury  for  what  it 
was  worth.  A  very  nice  critical  discrimination  is  impracticable  in 
relation  to  this  class  of  questions  and  facts ;  and  some  little 
must  be  left  to  the  sound  discretion  of  the  judge,  who  must 
determine  their  degree  of  relationship  to  the  main  fact.  1  Greenl. 
Evid.  133,  §  108. 

The  7th  instruction  was  properly  refused,  upon  the  ground 
that  the  same  in  substance  had  been  already  repeated  in  two  or 
three  instructions  given. 

The  8th  and  9th  assume,  that  to  authorize  the  inference  of 
watchmen,  who  are  called  in  to  the  assistance  of  another,  the 
offense  must  be  committed  in  the  presence  of  all,  or  they  are 
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all  liable  for  arresting  without  warrant.  These  are  too  broad. 
Where  one  who  is  present  at  the  corauiission  of  an  offense,  or  on 
hue  and  cry,  is  not  able  to  make  an  arrest,  and  calls  in  other 
oflficers,  or  the  pos.se,  their  jurisdiction  is  as  broad  as  his  own. 

The  10th  instruction  assumes,  that  no  arrest  can  be  made  for 
violation  of  the  city  ordinance  against  keeping  open  a  tippling- 
house  on  the  Sabbath.  We  recognize  no  distinction  among  the 
offenses. 

The  11th  and  loth  erroneously  assume,  that  the  arrest  is 
unlawful  unless  made  immediately  ;  the  12th,  that  it  cannot  be 
made  after  peace  is  restored,  and  affray  is  over ;  and  the  13th 
that  if  made  upon  information  of  an  officer  present,  but  not  until 
affray  is  over.  We  do  not  recognize  the  correctness  of  either  of 
these  propositions.  If  such  were  the  law,  arrests  could  easily  be 
evaded  by  many  arts  for  gaining  time,  as  well  as  resistance  which 
makes  assistance  necessary. 

The  14th  instruction  presents  the  question  as  to  the  power  of 
arresting  without  warrants,  for  offenses  committed  out  of  the 
presence  of  the  officers.  This  we  must  settle  by  the  city  charter, 
which  expressly  authorizes  the  arrest,  with  or  without  warrant,  for 
breaches  of  the  peace  or  threats  to  break  it,  without  regard  to  the 
presence  of  conservators  of  the  peace.  All  these  officers,  sued 
here,  are  made  conservators  of  the  peace. (a) 

We  are  not  prepared  to  hold  this  ordinance  invalid  on  this 
account,  and  would  construe  it  as  applying  more  nearly  to  the 
rule  as  laid  down  at  the  common  law,  and  even  extended  in  prin- 
ciple to  offenses  below  the  grade  of  felony,  in  cases  where  charges 
are  freshly  made  and  officers  are  required  to  make  the  arrest.  See 
Hobbs  V.  Branscomb  ei  al.,  3  Camp.  R.  420  ;  and  Samuel  v. 
Payne  el  a/.,  1  Dougl.  R.  359.  This  ordinance  expressly  author- 
izes it,  and  in  this  case  the  facts  do  not  present  a  voluntary  arrest 
even  upon  information  freshly  given  of  an  offense,  but  upon  a 
transaction  in  the  presence  of  one  of  the  defendants,  who  called 
in  the  others  to  his  aid.  We  therefore  hold  the  instruction  to  be 
wrong  under  this  ordinance  as  connected  with  the  facts  upon  the 
record. 

The  four  instructions  given  for  defendants,  all  assume  this  to 
be  law  under  the  city  ordinance,  and  were  therefore  correctly 
given. 

Judgment  affiriued. 


(a)  Bryan  t.  Bates,  ojHe  87. 
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Enos  Ayers,  appellant,  v.  Moritz  F.  Baumgarten,  appellee  ; 
and  Edward  Wright,  guardian,  &c.,  v.  Pallas  Phelps,  next 
friend,  &c. 

APPEAL  FROM  COOK. 

The  deed  of  a  guardian,  without  a  coufiruifitory  order  of  the  court, 
does  not  pass  title. 

The  discretion  to  he  used  by  the  court  in  confirming  sales  of  guar- 
dians, must  conform  to  established  principles. 

The  English  practice  of  opening  biddings  at  such  sales,  is  not  adop- 
ted in  this  State. 

As  a  general  principle,  mere  inadequacy  of  price  is  not  a  suflacient 
cause  for  setting  aside  a  sale. 

This  cause  was  heard  before  Morris,  Judge,  at  May  term, 
1854,  of  Cook  Circuit  Court. 

G.  Goodrich  and  C.  B.  Hosmer,  for  appellants. 
Phelps  and  McGirr,  for  appellees. 

Treat.  C.  J.  At  the  November  term,  18o3,  of  the  Cook  cir- 
cuit court,  Edward  Wright,  guardian  of  M.  F.  Baumgarten, 
obtained  an  order  for  the  sale  of  an  undivided  third  part  of  two 
acres  of  land  in  the  city  of  Chicago,  for  the  support  and  educa- 
tion of  the  ward  ;  the  sale  to  be  made  at  the  court-house  on  the 
6th  of  February,  1854,  at  ten  o'clock  A.  M.,  twenty  days'  notice 
thereof  being  previously  given  in  a  daily  newspaper  of  the  city ; 
one-third  of  the  purchase-money  to  be  paid  at  the  time  of  sale, 
and  the  balance  in  one  and  two  years,  with  interest  ;  the  guardian 
to  convey  the  premises  to  the  purchaser,  and  take  from  him  a 
mortgage  on  the  same  to  secure  deferred  payments. 

At  the  March  term,  1854,  the  guardian  made  return  of  his 
proceedings  under  the  order,  showing  the  giving  of  the  notice, 
the  sale  of  the  premises  to  Enos  Ayers  for  $4,700,  the  convey- 
ance of  the  same  to  Ayers,  the  receipt  of  one-third  of  the  pur- 
chase-money, and  the  taking  of  the  notes  of  Ayers  for  the 
remaining  two-thirds,  and  a  mortgage  on  the  premises  to  secure 
their  payment.  On  motion  of  the  guardian,  a  rule  was  there- 
upon entered,  requiring  all  parties  interested  to  show  cause  by  a 
given  day  why  the  report  should  not  be  confirmed. 

On  the  5th  of  April,  1854,  P.  Phelps  obtained  leave  of  the 


JUNE  TERM,  1854.  445 


Ayers  v.  Baumgartcu. 


court  to  file  a  petition  as  the  next  friend  of  the  ward,  praying 
that  the  sale  should  not  be  confirmed.  The  petition  stated,  in 
substance,  that  the  time  and  place  of  the  sale  was  not  generally 
known,  and  that  the  sale  was  hastily  and  collusively  made  ;  that 
the  interest  of  the  ward  in  the  two  acres  was  worth  $10,000,  and 
would  bring  that  sum  on  a  re-sale.  The  motion  of  the  guardian 
to  confirm  the  report  was  heard  on  the  5th  of  May,  1854,  on  the 
following  affidavits  : 

P.  Phelps  swore,  that  he  heard  Ayers  say  that  he  had  been 
offered  double  the  price  he  paid  at  the  sale,  and  refused  it 
because  he  considered  the  property  worth  more.  H.  Maher 
swore,  that  he  owned  an  undivided  interest  in  the  two  acres,  and 
the  share  of  the  ward  was  on  the  day  of  sale  worth  $9,805  ; 
he  would  have  bid  that  sum  for  it  if  he  had  known  of  the  sale, 
and  he  would  give  that  amount  if  a  new  sale  was  ordered.  B. 
Wilder  swore,  that  the  interest  of  the  ward  was  worth  on  the 
day  of  sale  $10,000,  and  it  would  bring  that  amount  on  a 
re-sale.  T.  J.  S.  Flint  swore,  that  he  owned  property  in  the 
vicinity  of  the  two  acres,  and  the  share  of  the  ward  was  worth  on 
the  day  of  sale  more  than  $10,000,  and  he  would  be  willing  to 
give  that  sum  for  it. 

W.  H.  Stickney  stated,  that  he  had  been  engaged  in  the  pur- 
chase and  sale  of  real  estate  in  Chicago  for  several  years,  and 
knew  the  property  in  question ;  it  was  not  worth  more  than 
$6,000  per  acre,  and  the  share  of  the  ward  sold  for  its  full 
value.  W.  H.  Adams  stated,  that  he  had  been  extensively  en- 
gaged in  purchasing  and  selling  real  estate  in  Chicago  for  the 
last  two  years,  and  was  well  acquainted  with  the  property  in 
question  ;  it  was  worth  about  $5,000  per  acre,  and  the  interest 
of  the  ward  brought  more  than  its  fair  market  value.  J.  H. 
Rees  and  S.  H.  Kerfoot  stated,  that  they  had  been  for  a  long 
time  exclusively  engaged  in  the  buying  and  selling  of  real  estate 
in  Chicago,  and  were  well  acquainted  with  this  property  ;  the 
share  of  the  ward  sold  for  its  full  market  value,  and  much  higher 
than  property  usually  brings  at  guardian's  sales.  W.  H.  Whitney 
stated,  that  he  had  been  for  two  years  engaged  in  buying  and 
selling  real  estate  in  Chicago,  and  well  knew  this  property  ;  the 
interest  of  the  ward  was  sold  for  its  full  market  value.  J.  Burr 
stated,  that  he  had  been  engaged  in  purchasing  and  selling  real 
estate  in  Chicago,  for  five  years,  and  was  well  acquainted  with 
this  property  ;  the  share  of  the  ward  was  sold  for  its  full  value. 
H.  A.  Clark  and  V.  C.  Turner  stated,  that  they  had  been  exten- 
sively engaged  in  the  purchase  and  sale  of  real  estate  in  Chicago 
for  seven  years,  and  knew  the  property  in  question ;  the  share  of 
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the  ward  brought  its  full  value,  and  much  more  than  they  would 
have  given  for  it. 

E-  C.  Larned  testified  that  he  attended  the  sale  with  the  inten- 
tion of  purchasing  the  property  ;  there  was  active  competition 
among  bidders,  and  the  whole  proceedings  were  conducted  with 
entire  fairness ;  before  the  sale  he  made  inquiries  as  to  the 
value  of  the  ward's  interest,  and  came  to  the  conclusion  that  it 
was  not  worth  more  than  ^3,500.  C.  B.  Hosmer  testified,  that 
he  was  the  solicitor  of  the  guardian,  and  was  present  at  the  sale  ^ 
the  sale  was  fairly  conducted,  and  there  was  an  active  competi- 
tion among  bidders  ;  the  guardian  and  witness  both  before 
and  at  the  sale,  used  their  best  efforts  to  obtain  the  highest  price 
for  the  property.  J.  G.  Hamilton  testified,  that  P.  Phelps  endeav- 
ored to  procure  from  Ayers  a  ratification  of  a  lease  of  the  prop- 
erty, which  H.  Maher  had  previously  obtained  from  other  parties  ^ 
failing  in  that,  he  offered  on  behalf  of  Maher  to  pay  Ayers  $600 
for  his  bargain,  and  threatened,  if  he  did  not  accept  it,  to  oppose 
the  confirmation  of  the  guardian's  report. 

On  this  state  of  case,  the  court  refused  to  confirm  the  report  of 
the  guardian  ;  and  the  guardian  and  purchaser  each  prosecuted 
an  appeal  to  this  court.  The  appeals  present  the  same  question, 
and  will  be  considered  as  one  case. 

According  to  our  statute,  a  purchaser  of  real  estate  at  a  guar- 
dian's sale  acquires  no  title,  unless  the  sale  is  reported  by  the 
guardian,  and  confirmed  by  the  court.  The  deed  of  the  guar- 
dian, without  ihis  confirmatory  order  of  the  court,  does  not  pass 
the  title.  Young  v.  Keogh,  11  III.  642.  The  result  of  this 
case,  therefore,  is,  if  the  decision  of  the  circuit  judge  is  permit- 
ted to  stand,  that  the  purchase  of  Ayers  will  be  unavailing,  and 
the  property  of  the  ward  must  be  again  exposed  to  sale.  Courts- 
are  vested  with  a  sound  discretion  in  this  class  of  cases.  It 
must,  however,  be  exercised  according  to  established  principles. 
A  decision  approving  or  disapproving  a  guardian's  report  may 
be  assigned  for  error.  The  question  in  the  case  is,  whether  the 
court  erred  in  refusing  to  confirm  the  report.  That  due  notice 
was  given  of  the  sale,  that  the  sale  was  made  at  the  time  and 
place  and  on  the  terms  prescribed  in  the  order,  and  that  the- 
purchaser  performed  the  conditions  of  the  sale,  are  uncontro- 
verted  facts.  The  allegation  that  the  sale  was  hastily  and  col- 
lusively  made,  is  wholly  unsupported  by  the  evidence.  There 
is  nothing  in  the  case  to  show  the  least  fraud  or  negligence  on 
the  part  of  the  guardian.  On  the  contrary,  it  clearly  appears 
that  the  sale  was  regularly  and  fairly  conducted,  and  with  due 
regard  to    the  interests    of    the    ward.     The    sale    having  beea 
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made  in  good  faith,  and  the  terms  of  the  order  having  been 
complied  with,  the  purchaser  is  entitled  to  hold  the  property,  un- 
less the  inadequacy  of  the  price  requires  that  the  sale  be  set 
aside.  The  English  practice  is  to  open  the  biddings  at  a  mas- 
ter's sale  before  confirmation  of  the  report,  on  the  offer  of  a  rea- 
sonable advance  upon  the  sum  bid  at  the  sale,  and  the  payment 
of  the  expenses  of  the  purchaser  ;  and  the  party  applying  to  have 
the  biddings  opened  is  required  to  deposit  the  amount  of  such 
advance  and  expenses.  Upton  v.  Feners,  2  Vesey,  700  ;  Anony- 
mous, 6  ib.  513  ;  Macclesfield  v.  Blake,  8  ih.  214.  But  this 
practice  of  the  English  courts  in  opening  biddings  has  not  been 
adopted  in  this  country.  Williamson  v.  Dale,  3  Johns.  C.  R. 
290  ;  Duncan  v.  Dodd,  2  Paige,  99.  Even  if  the  English  prac- 
tice prevailed  here,  this  case  would  not  fall  within  it.  (a)  No 
money  was  brought  into  court ;  nor  was  any  binding  offer  made 
of  an  advance  upon  the  price.  There  was,  therefore,  no  certain 
assurance  that  the  property  would  bring  any  thing  more  on  a 
re-sale.  As  a  general  principle,  mere  inadequacy  of  price  is  not 
a  sufficient  cause  for  setting  aside  a  sale.  Livingston  v.  Byrne, 
11  Johns.  556  ;  Tripp  v.  Cook,  26  Wend.  143  ;  Williamson  v. 
Dale,  3  Johns.  C.  R.  290.  It  is  said  by  the  chancellor  in  the 
latter  case  :  "I  do  not  lay  any  stress  upon  the  alleged  inadequacy 
of  the  auction  price.  Such  a  ground  alone,  unattended  with 
other  circumstances,  is  not  sufficient."  But  if  mere  inadequacy 
of  price  was  a  good  ground  to  avoid  a  guardian's  sale,  this  sale 
Avould  have  to  be  sustained.  It  does  not  satisfactorily  appear 
that  the  property  of  the  ward  was  sold  for  less  than  its  value. 
Some  of  the  witnesses  are,  indeed,  of  that  opinion,  but  much 
the  greater  number  state  that  the  property  brought  its  full  value. 
Considering  the  number  of  witnesses,  and  their  means  of  forming 
correct  conclusions,  the  weight  of  evidence  manifestly  is,  that 
the  purchaser  gave  a  fair  price  for  the  property.  This  decided 
preponderance  of  the  testimony  would  require  a  confirmation  of 
the  sale.  In  our  opinion,  Ayers  is  entitled  to  the  benefit  of  his 
purchase,  and  the  report  of  the  guardian  ought  to  be  con- 
firmed. 

The  decree  of  the  circuit  court  must  be  reversed,  and  the  cause 
will  be  remanded,  with  directions  to  that  court  to  enter  a  decree 
confirming  the  report  of  the  guardian. 

Decree  reversed. 

(a)  Coffey  v.  Coffey,  16  111.  R.  144  ;  Cooper  v.  Crosby,  3  Gil.  R.  506. 
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John  E.  Addix  et  al.,  appellants,  v.  Samuel  Fahnestock  et  al.. 

appellees. 

APPEAL  FROM  MARSHALL. 

An  appeal  is  not  allowed  to  a  party  from  a  judgment  in  liis  own  favor  ; 
lie  must  prosecute  a  writ  of  error. 

Motion  to  dismiss  appeal  on  the  part  of  appellees. 
T.  L.  Dickey,  for  appellees. 
N.  H.  Purple,  for  appellants. 

Treat,  C.  J.  Addix  and  others  recovered  a  judgment  against 
Merryman  for  $300.  An  appeal  was  allowed  them  ;  and  they 
executed  a  bond  conditional  for  the  due  prosecution  of  the  appeal, 
and  for  the  payment  of  whatever  judgment  should  be  rendered 
against  them  in  the  supreme  court.  A  motion  is  now  made  to 
dismiss  the  appeal. 

The  statute  provides,  that  "appeal  from  the  circuit  courts  to 
the  supreme  court  shall  be  allowed  in  all  cases  where  the  judg- 
ment or  decree  appealed  from  be  final,  and  shall  amount,  exclu- 
sive of  costs,  to  the  sum  of  twenty  dollars,  or  relate  to  a  fran- 
chise or  freehold  ;"  and  it  requires  the  appellant  to  enter  into 
bond  in  a  sum,  "sufficient  to  cover  the  amount  of  the  judgment 
appealed  from  and  all  costs,  and  conditioned  for  the  payment 
of  the  judgment,  costs,  interest,  and  damages,  in  case  the  judg- 
mend  shall  be  affirmed,  and  also  for  the  due  prosecution  of  said 
appeal."  This  stature  only  contemplates  an  appeal  by  the 
party  against  whom  the  judgment  is  rendered.  It  requires  the 
appellant  to  give  security  for  the  payment  of  the  judgment,  in 
the  event  it  shall  be  affinned.  If  the  design  was  to  allow  a 
party  to  appeal  from  a  judgment  in  his  own  favor,  he  would 
not  be  required  to  execute  such  an  obligation.  If  the  success- 
ful party  is  dissatisfied  with  the  judgment,  he  must  prosecute  a 
writ  of  error  for  its  reversal,  (a)  That  is  theonlymode  in  which  he 
can  have  the  case  reviewed  in  this  court.  The  appeal  must  be 
dismissed. 

(a)  Laws  of  1865,  p.  3  ;  Carrr.  Miner,  40  111.  R.  33. 
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James  Jackson,  appellant,  v.  William  CuiDiixGs,  appellee. 


APPEAL  FROM  PEORIA. 


A  return  or  report  by  the  collector  of  taxes  before  the  sitting  of  the 
court,  to  which  it  is  by  law  directed  to  be  made,  will  be  good. 

A  certificate  of  publication  stating  that  "the  foregoing  was  duly  pub- 
lished in  the  Peoria  Democratic  Press,"  &c.,  immediately  following 
the  tax  list,  will  be  held  to  refer  to  such  tax  list,  and  it  will  be  pre- 
sumed that  the  paper  was  a  newspaper. 

A  specific  or  general  judgment  for  costs  is  good ;  and  a  recital  of  the 
judgment  as  for  an  amount,  including  the  costs,  will  be  correct. 

A  difference  of  a  quarter  of  a  cent  where  all  the  particulars  of  a  tax 
sale  are  truly  described  with  the  judgment,  so  that  the  reference  in  the 
deed  cannot  be  mistaken,  will  not  vitiate. 

Where  the  name  of  a  patentee  or  present  owner  is  not  returned  by 
the  assessor,  it  will  be  presumed  he  was  unknown  to  him. 

While  such  letters  or  characters  are  used,  under  the  statutes  for  the 
collection  of  taxes,  as  clearly  convey  their  meaning,  either  as  to 
description  of  land  or  amount  of  money,  they  will  be  sustained.  As 
"I"  for  dollar  ;  "tx"  for  tax,  &c. 


This  cause  was  heard  before  Peters,  Judge,  at  March  term, 
1854,  of  the  Peoria  Circuit  Court. 

N.  H.  Purple,  for  appellant. 

G.  F.  Hardd^g,  for  appellee. 

ScATES,  J.  Ejectment  for  lot  one,  block  ten,  in  Brimfield, 
Peoria  county.  Jackson  deduced  title  from  the  United  States  to 
himself,  and  rested  his  case.  The  defendant,  to  show  title,  intro- 
duced a  judgment  for  taxes,  a  precept,  sale,  and  deed  from  the 
sheriff,  and  claimed  to  hold  possession  under  this  title.  All  the 
questions  raised  in  this  case,  arise  upon  objections  to  the  different 
parts  of  the  proceedings  in  consummating  this  sale.  First,  to 
the  judgment,  precept,  and  deed :  Because  the  judgment  and 
precept  are  informal,  illegal,  and  not  in  conformity  with  law,  and 
the  precept  recites  a  different  judgment,  &c. ;  and  also  that  the 
deed  recites  a  judgment  for  43|  cents. 


450 


OTTAWA. 


Jackson  v.  Cummings. 


The  description  headings  are  as  follows,  viz 


Of  the  judgment. 

Descriiition. 

Lot. 

Block.  1   Tax. 

Costs. 

Of  the  precept. 

u 

1 

10 

$C.  M. 

3  5 

40 

Lot. 

Blk.       Tax. 

Costs. 

Plaintiff  offered  the  assess- 
m  ent  and  advertisement  with 
th  ese  headings  : — 

1 

$  c.  M.  Cents. 
10         3  5       40 

Assessment. 

Present  Descrip- 
Owner.  [    tion. 

Lot. 

Bio. 

Value. 

Cts.M.iCts.M.;Cts.  M. 

! 

((                        (C 

1 

10 

5 

I           2 

1 

5 

Advertisement. 

Lt.     1    Bk. 

VI. 

Tx. 

Lt. 

Blk.   i      VI.     i    Tx. 

t( 

(( 

$   " 

C.  il. 

1 

10 

5 

C.  M. 

3    5 

Second,  objection  is  made  to  the  sufficiency  of  the  printer's 
certificate  of  publication,  because  it  does  not  show  it  to  have  been 
made  in  a  newspaper,  &c.  Third,  to  the  collector's  report, 
because  it  was  returned  by  the  recitals  in  the  judgment,  &c.,  on 
the  20th  January,  to  the  circuit  court, — when  there  was  no  coui't, 
— the  court  not  sitting  until  May. 

None  of  these  objections  are  well  taken.  To  sustain  them 
would  extend  the  doctrine  of  technicalities  to  too  great  length, 
and  one  not  demanded  by  the  right  of  protection  of  the  land- 
owner, and  utterly  subversive  of  the  rights  of  the  State.  The 
court  has  already  in  Curry  v.  Hinman,  11  III.  R.  427  ;  Chesnut??. 
Marsh,  12  111.  R.  176  ;  Spellman  et  al.  v.  Curtenius,  ih.  41-1, 
415,  strongly  discarded,  as  a  class,  all  technical  objections,  which 
show  no  evil  or  injury  to  arise  to  the  land-owner.  The  rights  and 
interests  of  the  State  must  not  be  lost  sight  of  by  a  crusade  of 
technicalities  against  the  land-jobber,  under  the  doctrine  of  strict 
construction  and  strict  compliance  with  naked  powers.  That 
doctrine  we  admit,  and  will  apply  to  the  State,  in  the  exercise  of 
her  right  to  collect  her  revenue  by  a  fair  sale  of  lands,  so  far  as 
is  necessary  to  protect  the  land-holder  against  sacrifice  by  omis- 
sions of  acts  prejudicial  to  his  rights.  Of  this,  the  court  must 
judge  in  each  case  ;  and  by  this  standard  we  must  resolve  the 
objections  urged  here. 

The  third  objection  has  been  decided  in  effect,  in  Atkins  v. 
Hinman,  2    Gilm.   R.   450,  in  which  the  court  held  the  statute 
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directory  in  relation  to  a  return  or  report  by  the  collector  five 
da,js  before  the  sitting  of  the  circuit  court.  If  the  time  do  not 
appear,  the  law  will  presume  he  did  his  duty  in  this  respect.  A 
literal  compliance  is  not  essential  to  the  jurisdiction  of  the  court. 
If  the  collector  reports  before  the  cause  is  heard  and  judgment 
pronounced,  it  is  sufficient. 

We  judicially  know  the  court  sat  in  May.  So  we  read  and 
understand  the  recital  of  the  collector's  return  on  the  20th  day 
of  January,  in  the  judgment,  to  be  that  he  returned  and  filed  it 
on  that  day,  to  the  May  term,  and  not  as  implying  that  it  was 
to  a  court  sitting  in  January.  The  law  requires  the  return  to  be 
made  to  the  first  term  of  the  court  in  the  year,  but  we  see  no 
objection  to  its  being  done  at  a  day  previous,  or  on  same  day  of 
its  session. 

The  second  objection  to  the  printer's  certificate  is  of  the  same 
character.  It  would  require  greater  strictness  than  the  "  reason- 
able doubt"  in  criminal  cases,  to  bring  us  to  doubt  the  publica- 
tion in  this  certificate  mentioned,  being  made  in  a  "  newspaper," 
as  required  by  the  27th  section  of  the  revenue  law.  Following 
the  usual  caption,  the  above  heading,  and  the  usual  notices,  is 
the  certificate  "  that  the  foregoing  was  duly  published  on  the  15  th 
of  January,  1845,  in  the  'Peoria  Democratic  Press,'  published  in 
Peoria  county,  Illinois,  and  that  the  number  of  transcripts,  so 
published,  corresponds  with  the  number  of  newspapers  printed 
and  distributed  for  that  week."  Sitting  in  judgment  upon  the 
rights  and  property  of  the  parties  before  us,  we  do  not  feel  at 
liberty  to  indulge  in  nice  grammatical  constructions  of  the  lan- 
guage, and  technical  speculations  of  the  meaning  of  the  certifi- 
cate, which,  as  a  whole,  and  in  its  connections,  and  under  the  law, 
we  und  erstand  as  saying  that  the  list  of  lands  and  notices  of  the 
collector  had  been  published  and  distributed  on  the  day  named  in 
the  newspaper  published  by  them  as  editors.  The  word  "  fore- 
going," it  is  contended,  grammatically  refers  to  all  the  preceding 
articles  in  the  paper  as  antecedents,  and  thus  makes  the  certificate 
include  all  ;  grant  it,  still  these  are  included,  and  utile  per  inutile 
non  vitiatur.(^a) 

So  the  "  Peoria  Democratic  Press,"  it  is  said,  may  be  a  book, 
a  monthly  pei'iodical,  or  a  handbill,  and  not  a  newspaper  ;  that 
the  "  number  of  transcripts  so  published"  refers  to  other  adver- 
tisements of  copies,  and  not  to  this  tax  list,  which  is  an  original. 
We  may  read  the  advertisement  and  certificate  so,  as  critical 
scholars,  but  knowing  the  statute  under  which  such  publications 
are  made,  every  one,  lettered  or  unlearned,  would  understand 
its  proper  connections,  meaning,  and  object.     This  view   applies 

(a)  Dukeg  v.  Rowley,  34  111.  R.  232  ;  ante  382. 
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equally  to  the  first  objection,  vrhicli  includes  the  recitals  and  obser- 
vation's. The  case  of  Merritt  et  al.  v.  Thompson,  13  111.  R. 
723,  fully  answers  the  question  of  mis-recital.  A  specific  or 
general  judgment  for  costs  is  good,  and  a  recital  of  the  judgment 
as  for  an  amount,  including  the  costs,  -will  be  correct.  The  tax 
was  3^  cents,  and  the  costs  40  cents  ;  all  other  particulars  of  this 
sale  are  truly  described  with  the  judgment,  and  we  cannot  mis- 
take the  reference  in  the  deed  being  to  it,  notwithstanding  the 
difference  of  a  quarter  of  a  cent  in  the  amount ;  and  to  it  the 
maxim,  de  minimis  non  curat  lex,  will  apply. 

Again,  where  the  name  of  the  patentee  or  present  owner,  is 
not  returned  by  the  assessor,  as  required,  or  that  he  is  unknown, 
we  will  presume  that  he  was  unknown  to  the  assessor,  as  was 
done  in  relation  to  the  time  of  return  in  2  Gilm.  R.  450. 

The  last  point  we  notice  is,  the  abbreviations  in  the  assess- 
ment, judgment,  precept,  and  advertisement.  In  Goodale  v. 
Harrison,  2  Mo.  R.  124,  the  court  hold  that  the  mark  ''  $  "  for 
dollar,  is  not  a  character  known  to  the  English  language  as  a 
character  to  express  a  word  or  a  part  of  a  word,  and  sustain  a 
demurrer  to  a  declaration  with  damages  alone  expressed  by 
that  mark  for  dollar.  They  put  the  decision  upon  a  statute 
requiring  proceedings  in  court  to  be  in  the  English  tongue 
only,  and  "  in  words  at  length,  and  not  abbreviated,  except 
as  abbreviations  are  now  commonly  used  in  the  English  lan- 
guage." The  court  say,  "it  would  be  idle  to  contend  that  this 
sign  is  an  abbreviation  of  any  word."  The  18  Vermont  R.  50, 
is  also  referred  to  as  sustaining  the  same  view  of  the  mark  "  $  " 
not  belonging  to  the  English  family  of  abbreviations  for  the 
word  dollar.  We  have  adopted  the  English  common  law  by 
statute,  but  not  the  language  ;  though  it  is  that  of  our  pleadings 
and  common  business.  But  we  cannot  follow  the  precedent  of 
the  Missoui'i  court.  I  do  not  know  the  date  of  the  Missouri 
statute,  nor  of  the  adoption  of  the  mark  "  $"  as  an  abbrevia- 
tion of  "dollar"  into  common  use  in  business  transactions. 
On  entering  into  business  I  found  it  domiciled  into  the  family  of 
English  abbreviations  for  the  word  "  dollar,"  and  never  heard  its 
claims  questioned  until  now,  nor  its  signification  applied  to  any 
other  word.(a) 

In  Long  V.  Long,  2  Blackf.  R.  293,  the  court  hold  a  contract 
by  note  for  "§120"  to  be  a  valid  contract  for  "one  hundred 
and  twenty  dollars,"  and  admissible  in  evidence,  under  the  latter 
allegation,  in  a  declaration. 

Doubtless  this  court  would  have  sustained  the  indorsed  credit 
"  50  "  on  the  note,  in  Gilpatrick  v.  Foster,  12  111.  R.  357,  as  a 


{a)  Blakely  v.  Bestor,  13  111.  R.  714. 
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credit  for  fifty  dollars,  had  the  mark  "  $  "  been  a  prefix.  We 
could  not  disregard  it  in  a  contract,  nor  do  we  see  any  reason  to 
be  ignorant  of  it  in  pleadings,  though  its  use  in  the  latter  is  not 
to  be  encouraged. 

The  other  abbreviations  are  much  of  the  same  character,  though 
some  of  them  may  stand  for  more  than  one  word,  when  taken 
away  from  a  contract. 

The  statute  authorizes  '' letters  and  figures  "  to  be  used,  as 
"  they  have  heretofore  been,"  to  describe  "  townships,  ranges, 
sections,  parts  of  sections,  and  the  year  for  which  taxes  are  due, 
and  the  amount  of  taxes,  interest,  and  costs."  Rev.  Stat.  p. 
446,  §  62.  "Letters  and  figures,"  not  Avords  and  figures,  were 
used  in  this  case,  and  their  use  is  not  only  here  authorized  after 
1st  Sept.  1845,  but  their  past  use  referred  to  and  sanctioned. (a) 
We  do  not  know  what  particular  set,  if  any,  had  been  in  use. 
While  such  letters  are  used  as  clearly  convey  the  meaning,  either 
as  to  the  description  of  parts  of  the  lands  or  lots,  as  Lt  for  lot, 
Bk  for  block,  Pt  for  part  ;  or  in  regard  to  the  amount  due,  as 
"  $"  for  dollar,  "  c,"  "  ct,"  "  cts  "  for  cent,  "  m"  for  mills, 
"  Tx  "  for  tax,  and  "  vl  "  for  valuation,  we  shall  feel  no  hesita- 
tion in  sustaining  them.  This  question  was  in  part  before  the 
court  in  Atkins  v.  Hinman,  2  Gilm.  R.  444,  and  abbreviation 
sustained  in  its  application  to  towns,  ranges,  and  sections,  and  in 
regard  to  lots  and  fractional  parts  of  lots,  and  again  m®re  fully 
in  Blakeley  v.  Bestor,  13  111.  R.  714. 

Judgment  affirmed. 

Treat,  C.  J.,  dissented. 

(a)  Lawrences.  Fast,  20  111.  R.  342 ;  Lane  v.  Bourmelman,  21  111.  R.  147: 
Brown  v.  City  of  Joliet,  22  111.  R.  125  ;  Gibson  v.  City  of  Chicago,  22  111. 
R.  572  ;  Eppinger  v.  Kirby,  2:^  111.  R.  523  ;  Dukes  v.  Rowley,  24111.  R.  222; 
Bailey  v.  Doolittle,  24  111.  R.  579  ;  City  of  Chicago  v.  Wheeler,  25  lU.  R. 
480 ;  Avery  v.  Babcock,  35  111.  R.  177  ;  Chickering  v.  Foile,  38  111.  R.  344; 
WoocU.  Freeman,  1  Wal.  U.  S.  R.  3J8. 


D.  S.  Gray  et  al.,  appellants,  v.  John  Gillilan  et  al.,  appellees. 
APPEAL  FROM  McHENRY. 

A  warranty  of  a  grass  cutting  machine,  signed  "  Horace  Wilder, 
agent,"  was  offered  and  received  in  evidence  in  an  action  upon  the 
warranty,  without  proof  of  his  agency.    Held,  that  this  was  eri'oneous. 

Where  the  cause  of  action  or  ground  of  defense  in  a  suit,  appears 
upon  the  face  of  the  record,  no  proof  is  admissible  to  explain  or  con- 
tradict it ;  but  where  they  do  not  so  appear,  witnesses  may  be  admit- 
ted to  identify  the  parties,  the  cause  of  action,  or  defense,  or  other 
matter  litigated. 
ILL.  R.  VOL.  XV.  .  30 
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A  former  recovery  will  only  operate  as  a  bar,  by  way  of  estoppel,  when 

specially  pleaded. 
A  former  recovery  in  a  court  having  general  or  special  jurisdiction,  will 

conclude  the  same  parties  from  another  trial  of  the  same  causes  of 

action  or  grounds  of  defense.  In  titles  to  realty  there  is  an  exception. 
A  former  recovery  will  be  conclusive  when  oflered  in  evidence  under  the 

general  issue. 

This  was  an  appeal  from  McHenry  county.  The  cause  was 
heard  before  J.  G.  Wilson,  Judge,  at  November  term,  1853,  of 
McHenry  Circuit  Court. 

W.  B.  Plato,  and  Glover  &  Cook,  for  appellants. 

C.  McClure,  for  appellees. 

ScATES,  J.  To  an  action  of  assumpsit  on  a  warranty  of  a 
reaping  machine,  plaintifi's  pleaded  the  general  issue,  and  a 
special  plea  of  a  former  recovery,  under  a  notice  by  defendants, 
in  an  action  for  the  price  of  the  reaper,  by  plaintiffs.  Defend- 
ants replied  that  they  offered  no  proof  under  that  notice,  and 
that  this  cause  of  action  was  not  investigated  and  determined 
in  that  action.  The  court  held  this  replication  good  on  de- 
murrer, and  plaintiffs  abided  the  demurrer  on  that  plea  and  repli- 
cation. The  parties  went  to  trial  on  the  general  issue.  On 
the  trial  defendants  were  permitted  to  read  in  evidence,  without 
proof  of  his  agency,  the  following  instrument  of  writing,  by  H. 
Wilder  :— 

"  Mr.  John  Gillilan,  Horace  Hubbard,  bought  of  D.  S.  Gray 
&  Son,  June  22, 1850,  one  of  Hussey's  reaping  and  grass  cutting 
machines,  $125. 

Said  machine  is  warranted  to  be  well  made,  of  good  material, 
and  to  work  well  if  well  managed. 

Horace  Wilder,  Agent." 

This  is  erroneous.  No  rule  of  law  or  evidence  will  allow  an 
assumption,  as  proof  of  an  agency.  Reducing  it  to  writing 
makes  no  difference  in  this  respect.  The  instrument  does  not 
purport  to  be  the  act  of  plaintiffs.  Had  the  instrument  been 
signed  by  plaintiffs,  "  by  Horace  Wilder,  agent,"  it  would  be 
treated  as  their  act,  prima  facie,  and  when  it  is  sued  on  by  a 
special  count,  could  only  be  put  in  issue  by  affidavit  denying  its 
execution.  So  it  was  ruled  in  Delahay  v.  Clement,  2  Scam.  R. 
575  ;  R,  S.  45,  p.  415,  §  14.  This  instrument  is  not  counted 
upon  specially,  and  upon  its  face  is  the  act  of  Wilder,  and  does 
not  purport  to  be  the  act  of  the  plaintiffs.  A  sworn  plea  is, 
therefore,  unnecessary  to  put  its  execution  in  issue.  Defendants, 
relying  upon  it,  must  prove  its  execution  by  plaintiffs,  by  showing 
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Wilder's  agency,  before  they  can  read  it  in  evidence,  as  the  act 
of  plaintifls. 

The  manner  of  calling  out  the  writing  on  the  trial,  will  not 
dispense  with  this  proof. 

For  this  cause  this  judgment  must  be  reversed.  But  there  were 
other  questions  raised,  which  we  deem  it  necessary  to  settle,  as 
they  may  again  arise  upon  a  new  trial. 

In  the  further  progress  of  the  trial,  plaintiffs  read  in  evidence 
Tinder  the  general  issue,  the  record  of  the  former  trial  and  judg- 
ment meiitioned  in  the  plea. 

To  rebut  this  testimony,  defendants  examined  as  witnesses 
the  counsel  of  the  parties  on  the  former  trial,  and  by  them 
.proved  that  no  evidence  was  offered  under  the  notice  given  in 
that  case. 

The  plaintiffs  objected  to  this  proof,  and  asked  the  court  to 
instruct,  that  if  the  defendants  pleaded  the  same  subject-matter 
in  the  former  suit,  and  that  plaintiffs  recovered  therein,  that  the 
law  was  with  the  plaintiffs,  which  the  court  refused.  And  to 
each  they  excepted. 

One  ground  of  the  exception  to  the  testimony  is,  that  parol  tes- 
timony is  inadmissible  to  explain  or  contradict  a  record.  The 
latter  is  true  ;  but  the  whole  current  of  authorities  establishes  the 
rule  to  be,  that  where  the  cause  of  action,  or  ground  of  defense, 
or  other  matter  appear  upon  the  face  of  the  record,  no  proof  is 
admissible  ;  but  where  they  do  not,  witnesses  may  be  called  to 
identify  the  parties,  the  cause  of  action,  or  defense,  or  other  mat- 
ter litigated.  Baker  el  al.  v.  Rand,  13  Barb.  S.  C.  R.  158  ; 
Zimmerman  v,  Zimmerman,  15  111.  R.  84  ;  Philips  v.  Berick,  16 
Johns.  R.  136;  King  v.  Chase,  15  N.  H.  R.  13. 

The  most  important  question  presented  here,  is  one  of  exceed- 
ingly nice  distinction  in  the  authorities,  and  upon  which  it  is 
difficult  to  reconcile  them  in  agreement  with  or  conformity  to 
the  general  principle,  in  its  application  to  the  face  of  the 
record. 

We  may  state  from  the  authorities,  that,  as  a  general  rule,  the 
former  recovery  will  only  operate  as  a  bar  by  the  way  of  estoppel, 
when  specially  pleaded.  1  Chit.  PI.  198,  604  ;  Vooght  i^.  Winch, 

2  Barn.  &  Aid.  R.  662  (4  Eng.  C.  L.  R.  690);  Harper?;. 
Hooper,  McClel.  &  Young  Exch.  R.  509  ;  Outram  v.  Morewood, 

3  East  R.  346  ;  Howard  v.  Mitchell,  14  Mass.  R.  241 ;  Wood 
V.  Jackson,  8  Wend.  R.  1 ;  Church  v.  Leavenworth,  4  Day  R. 
274 ;  Piquet  v.  McKay,  2  Blackf.  R.  468. 

The  rule  is  quite  as  general  and  uniform,  that  a  former 
recovery  in  a  court  having  jurisdiction,  whether  general  or 
special,  will  conclude  and  bar  the  same  parties,  and  their  privies, 
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from  another  action  and  trial  of  the  same  causes  of  action  and 
defenses.  2  Smith,  Lead.  Cas.  237  and  note,  478  and  note  ;  19- 
Law  Lib.  323  and  note  324,  p.  424  and  note  492  ;  10  Pet.  R. 
468  ;  1  Johns.  Cas.  492  ;  13  Barb.  S.  C.  R.  158  ;  1  McLean, 
R.  450  ;  2  Blackf.  R.  468 ;  2  Carter  R.  270  ;  15  N.  H.  R.  13  ; 
6  Serg.  &  Raw.  R.  58  ;  11  Mass.  R.  445  ;  17  ib.  394  ;  3  East 
R.  346  ;  2  W.  Black.  R.  828  ;  S.  C.  3  Wils.  R.  304  ;  Zimmer- 
man V.  Zimmerman,  15  111.  R.  84. (a) 

One  exception  is  found  in  the  nature  of  the  subject-matter, 
and  that  is  the  title  to  realty.  Sec.  2  Smith  Lead.  Cas.  442 
(19  L.  L.  463,  note.)  And  another  has  been  attempted  in  rela- 
tion to  foreign  sentences  of  divorces  of  English  marriages.  Ib^ 
455  (19  L.  L.  506,  note)  ;  Conway,  alias  Beazley  v.  Beazley, 
3  Hagg.  Eccl.  R.  639  (5  Eng.  Eccl.  R.  242),  on  a  ground  of 
domicil. 

But  the  two  questions  upon  which  the  decisions  differ  are, 
what  are  the  same  causes  of  action,  &c.  ?  and  what  effect  shall 
be  given  to  the  record  when  offered  in  evidence  under  the  general 
issue  ? 

In  relation  to  the  first,  the  case  of  Markham  v.  Middleton  is 
referred  to  as  a  leading  case  in  principle.  The  suit  was  on  an 
account,  default  was  entered,  and  the  plaintiff  offered  no  proof 
upon  the  writ  of  inquiry,  when  the  jury  returned  a  verdict  for 
one  penny.  On  a  motion  to  set  aside  the  verdict,  the  court  say, 
it  would  be  hard  the  plaintiff  should  be  paid  so  large  a  sum  as 
his  demand  by  one  penny  damages,  and  set  it  aside.  2  Strange 
R.  1259.  The  correctness  of  the  conclusion  intimated  by  the 
court,  that  if  the  verdict  stood,  it  would  bar  another  action,  not- 
withstanding no  evidence  was  offered,  has  been  generally  recog- 
nized even  in  those  cases  in  which  distinctions  are  taken.  This 
case  has  been  repeatedly  referred  to  and  approved,  both  by  the 
English  and  American  courts. 

Outram  v.  More  wood  et  ux.,  3  East,  R.  346,  affirmed  the 
same  sale,  and  applied  it  to  trespasses  to  lands  and  coal-mines,  a 
title  to  which  had  been  set  up  in  the  former  suit  against  the  wife 
while  single. 

In  Hitchin  v.  Campbell,  2  W.  Black.  R.  828  ;  S.  C.  3  Wils. 
R.  304,  the  title  to  the  property  had  been  litigated  in  an  action 
of  trover  between  the  same  parties,  and  adjudged  to  defendant. 
This  action  was  brought  by  the  losing  party,  for  the  money  pro- 
duced by  the  sale  of  the  property.  It  was  held  to  be  the  same 
cause  of  action,  and  would  not  lie. 

In  The  King  on  prosecution  of  Smith  v.  Taylor,  10  Eng.  C.  L. 
R.  231  (3  Barn.  &  Cress.  R.  502),  the  court  carried  the  doctrine 
to  a  great  length  in  determining  the  identity  to  be  what  was 
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said  on  the  face  of  tlie  record,  and  wliich  could  not  be  contra- 
dicted. The  indictment  charged  the  keeping  of  a  gaming-house 
in  the  second  year  of  the  present  king.  The  plea  charged  the 
offense  to  be  the  same  upon  which  he  had  been  tried  in  the  fourth 
year  of  the  present  king,  upon  an  indictment  which  laid  the  same 
offense  in  the  fifty-seventh  year  of  the  late  king.  But  upon  a 
demurrer  it  was  held  bad,  because  he  was  concluded  by  the  record 
from  denying  the  time  laid. 

So  in  Earle  v.  Hinton,  2  Strange  R.  732,  to  scij^e  facias  on 
a  judgment  against  defendant  as  executrix,  she  could  not  plead  a 
judgment  against  her  testator,  and  no  assets  beyond  what  would 
satisfy  it.  It  should  have  been  pleaded  to  the  first  action.  So  an 
action  w'as  baiTed  on  an  acceptance  of  a  bill  of  exchange  at  Leg- 
horn, by  a  discharge  therefrom  by  the  laws  of  that  country.  Bur- 
rows V.  Jernio,  2  Strange  R.  733. 

Indeed,  in  Le  Guen  v.  Gouverneur,  1  Johns.  Cas.  492,  the 
broad  rule  is  laid  down,  that  the  judgment  not  only  bars  every 
thing  litigated  in  it,  but  every  thing  that  might  have  been  litiga- 
ted. Broad  as  it  is,  it  has  been  referred  to  and  approved  in  Vail 
V.  Vail,  7  Barb.  S.  C.  R.  242  ;  by  Jewett,  J.,  in  Embury  v. 
Connor,  3  Const.  R.  512  ;  and  Baker  v.  Rand,  13  Barb.  S. 
C.  R.  161.  In  this  last  case  it  is  further  said,  that  if  the  record 
do  not  show  that  the  verdict  or  judgment  Avas  directly  upon  the 
point,  this  may  be  supplied  by  proof  aliunde,  if  the  pleadings 
would  have  justified  the  admission  of  the  evidence,  and  the  ver- 
dict and  evidence  would  have  necessarily  involved  their  con- 
sideration, A  valid  judgment  cannot  be  contradicted  ;  and  this 
extends  to  judgments  of  sister  States.  And  so  "a  party  will 
not  be  permitted  to  sue  again,  because  he  reserved,  or  for 
some  cause  did  not  produce  a  part  of  his  evidence  on  the  first 
trial."  The  broad  doctrine  in  Le  Guen  v.  Gouverneur,  w^as  laid 
-down  in  reference  to  the  grounds  of  equity  jurisdiction  as  respects 
relief  from  judgments  at  law,  and  in  that  application  of  it,  it  is 
doubtless  correct.  Equity  will  not  take  jurisdiction  of  a  matter 
which  might  have  been  set  up  as  a  defense  at  law,  and  relieve 
a  party  from  his  own  negligence.  But  when  it  is  applied  as 
a  rule  of  barring  causes  of  action,  or  grounds  of  defense,  which 
were  susceptible  of  being  joined  together,  in  an  action  at  law, 
because  they  were  not,  it  is  too  broad  and  is  not  sustained  by 
authority. 

In  Felter  v.  Mulliner,  2  Johns.  R.  181,  a  verdict  of  "no  cause 
of  action"  before  a  justice  of  the  peace,  without  a  judgment 
thereon,  was  held  to  bar  another  action  for  the  same  matter. 
.So  an  action  of  trespass  for  cutting  timber  and  burning  coals, 
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bars  a  subsequent  action  of  trover   for  the  coals  by  trespasser. 
Curtis  V.  Groat,  6  Johns.  R.  168. 

The  case  of  Jones  v.  Scrivan,  8  Johns.  R.  452,  is  precisely- 
like  this  in  every  respect,  except  that  on  the  first  suit  on  the  note, 
the  defendants  introduced  proof  of  the  failure  of  consideration  by^ 
breach  of  the  warranty  ;  and  the  court  held  that  this  action  on 
the  warranty  was  barred.  The  court  say  in,  Walker  v.  Houlton, 
5  Blackf.  R.  348,  that  plaintiff  may,  in  his  replication,  deny 
the  identity  of  cause  of  action,  or  that  it  was  not  inquired, 
into,  though  the  record  is  held  prima  facie  evidence  of  the  iden- 
tity. To  form  a  bar  the  causes  must  be  the  same.  Kirkpatrick 
V.  Stingley,  2  Carter  R.  270. 

In  this  class  of  cases  the  courts,  while  they  hold  the  record; 
pri7na  facie  evidence  of  identity  of  cause,  have  allowed  parol 
proof  to  show  them  different.  While  a  party  is  not  bound  to  join 
all  causes  of  action,  even  of  the  same  nature,  yet  he  shall  not  be 
permitted  to  split  up  one  cause  of  action  or  transaction  into  sev- 
eral items,  and  sue  on  each.  These  questions  arose  in  Philips  v. 
Berick,  16  Johns.  R.  136,  where  a  recovery  had  been  had  on 
general  counts  for  work  and  labor,  and  this  action  was  also  for 
work  and  labor,  showing  an  apparent  prima  facie  identitj.  The 
court  held  that  they  might  show  that  it  was  for  a  distinct  trans- 
action, but  that  they  could  not  recover  for  a  part  of  a  claim  dis- 
allowed in  the  former  trials. 

In  Bonchbaud  v.  Dias,  3  Denio  R.  238,  this  doctrine  was 
extended  even  to  the  determination  of  the  same  question  or  facts 
upon  which  the  recovery  must  depend.  As.  where  two  notes  or 
bonds  are  given  in  one  transaction,  a  suit,  determined  on  the 
ground  of  fraud  or  want  of  consideration  in  the  transaction, 
brought  upon  one  note  or  bond,  will  bar  another  suit  upon 
the  other.  The  case  of  Green  v.  Clark,  5  Denio  R.  505  goes  even 
further  in  disallowing  parol  evidence  to  show  that  verdict  was 
not  rendered  upon  the  merits.  J.  Whittlesey  dissenting  on  this 
point. 

A  certificate  of  settlement  of  a  pauper  will  conclude  the  par- 
ish by  whose  officers  given,  as  between  that  parish  and  the  parish 
to  which  he  is  sent  under  it.  King  v.  Subbenham,  4  Term  R. 
146. 

But  cases  more  in  point  are  Hess,  Ex'r,  v.  Heebie,  6  Serg.  & 
Raw.  R.  58  ;  Loring  v.  Mansfield,  17  Mass.  R.  394  ;  Ramsey  & 
Vattier  v.  Herndon,  1  McLean,  R.  450.  The  question  and  state 
of  pleadings  in  this  case  arose  in  the  case  in  McLean's  report 
above,  and,  hard  as  the  case  appeared,  it  was  broadly  held  to  be 
a  bar,  and  a  demurrer   to  the  replication   was  sustained.     The 
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court  distinguish  it  from  the  case  of  Snyder  and  Van  Vechten  v. 
Croy,  2  Johns.  R.  227,  where  the  plaintiff  had  been  put  to  his 
election  of  one  of  two  distinct  trespasses  laid  in  one  count,  in 
which  he  recovered  for  the  one,  and  was  allowed  afterwards  to 
maintain  an  action  for  the  other  against  the  plea  of  former 
recovery. 

In  17  Mass.  R.  391,  the  case  is  strongly  in  point.  In  an 
action  on  a  promissory  note,  the  defendant  neglected  to  prove  a 
certain  payment,  and  afterwards  brought  an  action  to  recover 
back  the  payment  so  neglected  to  be  credited  or  proved  on  the 
former  trial ;  and  it  was  held  that  the  former  suit  was  a  bar. 

In  Hess,  Ex'r,  v.  Heebie,  C.  J.  Gibson  reviews  several  cases, 
and  concludes  by  adopting  the  strong  ground  of  conclusiveness  of 
the  first  recovery  of  all  apparent  upon  its  face.  The  pleadings  in 
that  case  aver  the  fact  that  the  subject-matter  of  the  action  was 
not  inquired  into  in  the  former  suit,  although  it  was  embraced  in 
the  cause  of  action.  He  holds  that,  as  to  formal  parts  of  records, 
averments  may  be  received  against  them,  but  not  to  material 
parts.  There,  as  in  the  case  before  us,  the  record  showed  that 
the  cause  of  action  was  included  in  the  pleadings  and  issues  of 
the  former  suit. 

Such  is  in  part  the  array  of  authorities,  as  to  what  shall  be 
considered  the  same  causes,  so  as  to  estop,  bar,  or  conclude  the 
partyin  relation  to  identity  of  causes  of  action,  and  grounds  of 
defense.  This  case  of  Hess,  Ex'r,  v.  Heebie,  was  approved  in 
Ingraham  v.  Hall,  11  Serg.  &  Raw.  R.  82. 

The  following  cases  present  distinctions,  and  decisions  to  the 
contrary  ;  some  of  which  are  wholly  irreconcilable  to  the  for- 
mer. 

The  leading  case  is  Seddon  ei  al.  v.  Tutop,  6  Term  R.  607, 
where  the  second  action  had  been  brought  for  an  open  account, 
and  it  appeared  on  plea  of  former  recovery  that  that  account  was 
included  in  a  separate  count  of  the  declaration,  with  another 
count  on  a  note.  A  default  had  been  taken,  and  on  inquiry  of 
damages,  plaintiff,  not  being  prepared  with  the  proofs  of  the 
account,  offered  no  evidence  on  it,  but  took  his  damages  on  the 
note.     And  this  was  held  no  bar. 

Lord  Kenyon  frankly  admits  that  "this  is  a  question  of  great 
delicacy  ;  we  must  take  care  not  to  tempt  persons  to  try  experi- 
ments in  one  action,  and  when  they  fail,  to  suffer  them  to  bring 
actions  for  the  same  demand."  Justice  Lawrence  refers  to 
Ravee  v.  Farmer,  4  Term  R.  146,  and  the  case,  in  note,  of 
Golightly  V.  Jellicoe,  where  a  reference  of  all  matters  in  differ- 
ence had  been  made  to  arbitrators,  and  a  subsequent  action 
allowed    on    matters    in  difference  not   investigated  before  the 
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arbitrators,  but  which  existed  at  the  time.  In  Smith  v.  Whiting, 
11  Mass.  R.  445,  the  court  held  the  same  doctrine  in  relation  to 
existing  demands,  referred,  but  not  investigated  bj  referees. 

The  weight  of  authority  as  well  as  the  policy  of  the  law,  are 
certainly  against  allowing  a  parol  investigation  into  the  truth  of 
the  matters  appearing  upon  the  face  of  the  record.  This 
court  have  declared  such  proofs  inadmissible  in  Zimmerman  v. 
Zimmerman,  where  the  justice  of  the  peace,  who  entered  the 
judgment,  was  called  to  show  that  he  intended  to  enter  a  non- 
suit, or  that  he  did  not  pass  upon  the  merits.  The  case  is  dis- 
tinguishable from  a  record  which  does  not  show  upon  its  face 
the  particular  matter  in  controversy.  But  there  even,  when,  by 
parol  proofs,  the  subject-matter  is  clearly  shown  to  have  been  a 
subject  of  proof  and  investigation,  it  would  as  clearly  conclude 
the  parties. 

There  could  be  no  dependence  or  stability  in  titles  to  realty  or 
personalty,  if  a  question,  fact,  or  issue,  plainly  presented  by,  in- 
cluded in,  and  apparently  determined  upon  the  record,  should  be 
open  to  proofs  and  investigation  of  its  truth  in  another  action. 
Voorhees    v.  The  Bank  of  United  States,  10  Pet.  R.  474. 

Upon  the  second  question,  we  think  the  weight  of  authority 
as  well  as  reason  and  justice,  we  may  say  the  reason  and  policy 
of  the  former  rule  itself,  are  in  favor  of  giving  conclusiveness  to 
the  judgment,  when  offered  in  evidence  under  the  general 
issue. 

In  Vooght  V.  Winch,  4  Eng.  C.  L.  R.  692  (2  Barn.  &  Aid.  R. 
667),  the  court  say  it  is  not  conclusive,  and  the  jury  may  find 
against  it.  The  reason  given  does  not  appear  satisfactory. 
Lord  Chief- Justice  Abbott  says:  "It  appears  to  me,  however, 
that  the  party,  by  not  pleading  the  former  judgment  in  bar,  con- 
sents that  the  whole  matter  shall  go  to  a  jury,  and  leaves  it 
open  to  them  to  inquire  into  the  same  upon  evidence,  and  they 
are  to  give  their  verdict  upon  the  whole  evidence  then  submitted 
to  them.  I  am  aware  that  in  Bird  v.  Randall,  Lord  Mansfield 
is  reported  to  have  said,  that  a  former  recovery  need  not  be 
pleaded,  but  will  be  a  bar  when  given  in  evidence.  I  cannot, 
however,  accede  to  that."  The  whole  seems  to  centre  in  this, 
that  unless  pleaded,  it  is  not  a  technical  estoppel,  and  if  not  an 
estoppel,  it  is  no  more  than  any  other  evidence,  and  may  be 
contradicted  or  disregarded. (a)  See  also,  for  same  doctrine,  1 
Chit.  PI.  198,  604  ;  Outram  v.  Morewood,  3  East  R.  346.  Where 
the  party  has  neglected  to  put  it  in  issue,  and  has  taken  issue 
upon  another  point,  or  upon  facts  concluded  by  it,  it  is  not  con- 
clusive.     Wood  V.  Jackson,  8  Wend,  R.  1 ;  Church  v.  Leaven- 

(«)  Wann  v.  McNulty,  2  Gil.  R.  360. 
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worth  4  Day  R.  274.  This  -would  overturn  all  estoppels  by 
matters  injyais.  Such  would  not  be  the  language  or  instruction 
of  the  court,  in  relation  to  the  effect  in  evidence  of  the  party's 
deed ;  nor  should  it  of  a  judgment  of  a  court,  solemnly  rendered 
upon  evidence. 

Parke,  J.,  thinks  it  conclusive  in  Staff"ord  v.  Clark,  2  Bingh. 
R.  379  (9  Eng.  C.  L.  R.  624)  ;  the  other  judges  were  silent  on 
the  point. 

In  Hooper  v.  Hooper,  McClel.  &  Young  R.  509,  it  was  held 
not  to  be  conclusiv^e  ;  and  so  also  in  Piquet  v.  McKay,  2  Blackf . 
R.  468.  On  the  contrary,  in  King  v.  Chase,  15  N.  H.  R.  13,  it 
is  held  conclusive  ;  and  so  also  in  Wright  v.  Butler,  6  Wend.  R. 
289  ;  and  Howard  v.  Mitchell,  14  Mass.  R.  241,  if  it  be  not 
specially  Avaived  by  taking  issue  on  a  fact  in  the  former  finding 
and  record. 

It  is  doubtless  the  safer  rule,  and  the  one  alone  upon  which  an 
end  may  be  made  of  litigation,  and  unsuspecting  innocence  and 
right  may  repose  regardless  of,  and  undisturbed  by,  technical 
rules  of  pleading. 

Judgment  reversed,  and  cause  remanded. 

Judsrmenl  reversed. 


Anson  Root,  appellant,  v.  George  W.  Renwick,  appellee. 
APPEAL  FROM   KANE. 

Every  intendment  is  made  in  favor  of  an  award. («) 

It  will  not  be  presumed  that  arbitrators  acted  fraudulently,  because  they 
rejected  evidence  in  relation  to  an  issue  before  them,  but  the  inference 
will  be  that  other  evidence  had  so  far  settled  that  inquiry  as  to  render 
further  proofs  unnecessary. 

"Where  allegations  charge  fraud  and  corruption  against  arbitrators,  the 
proof  must  pursue  the  charges  ;  error  of  judgment  in  law,  mistake  of 
facts,  or  in  the  amount  allowed  cannot  be  shown. 

A  mere  allowance  of  too  little  or  too  much,  will  not  raise  in  itself  a  pre- 
sumption of  fraud. 

In  the  absence  of  fraud,  where  matters  of  law  and  fact  are  referred  to 
arbitrators,  their  award  is  conclusive,  if  they  are  silent  as  to  the  law 
on  the  face  of  the  award,  although  they  may  mistake  it. 

This   cause  was  tried  before  J.  G.  Wilson,  Judge,  at  May 
term,  1853,  of  Kane  Circuit  Court. 

(a)  Hendrickson  v.  Reinbeck,  33  111.  R.  299  ;  Merritt  v.  Merritt,   11  111. 
R.  567. 
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C.  H.  Morgan,  for  appellant. 
S.  Wilcox,  for  appellee. 

ScATES,  J.  Anson  Root  filed  this  bill  to  set  aside  an  award 
of  arbitrators,  made  under  a  submission  bond,  which  enumer- 
ated the  matters  in  controversy  submitted,  and  which  were  to 
be  determined  "  upon  principles  of  law  and  evidence ;"  upon 
the  ground,  that  the  arbitrators  "  fraudulently,  corruptly,  and 
designedly,  allowed  the  said  Renwick  damages  for  certain  loss 
of  water,  claimed  by"  him,  "also  certain  rent,"  &c.  Also, 
disregarding  the  evidence,  fraudulently  made  the  said  award, 
against  the  mutual  agreement  contained  in  said  articles  of  sub- 
mission ;  and  "  fraudulently,  corruptly,  and  designedly  allowed 
the  same,"  and  gave  him,  defendant,  the  benefit  thereof,  and 
fraudulently  made  iheir  award  in  writing,  contrary  to  law,  and 
against  the  evidence,  mutual  agreement,  and  manifest  rights  of 
complainant. 

It  should  be  noticed  that  the  award  contains  nothing  upon  its 
face  ;  nor  does  the  evidence  show  that  the  arbitrators  acted  upon 
any  matter  not  submitted,  or  omitted  to  examine  into  those 
which  were  submitted.  The  whole  question  is  narrowed  down  to 
the  fraud,  corruption,  or  undue  influence,  if  s^nj,  under  which 
they  acted. 

To  this  inquiry  we  therefore  address  our  examination.  This 
is  greatly  simplified  by  the  proofs  in  this  record.  They  establish 
the  greater  part  of  the  evidence  before  the  arbitrators,  with  some 
little  addition  as  to  the  merits  of  some  of  the  items  of  contro- 
versy. Some  witnesses  were  examined  before  the  arbitratoi-s, 
according  to  the  evidence  here,  who  have  not  been  re-examined, 
nor  any  witness  to  show  what  testimony  they  gave  before  the 
arbitrators.  It  is  not  shown  what  proof' was  before  the  arbitra- 
tors, in  relation  to  the  amount  of  rent  due  and  in  arrear  to 
complainant,  or  that  any  was  ofi'ered ;  none  appears  in  an  exhibit 
"  G."  purporting  to  contain  the  proofs,  in  substance,  before  the 
arbitrators  ;  the  exhibit  is  without  authentication  or  proof.  If 
fraud,  &c.,  were  deducible  alone  from  errors  in  the  arbitrators,  as 
to  the  law  on  the  facts,  or  the  facts  themselves,  or  their  calcula- 
tions and  reckonings,  we  should  find  great  difficulty  in  convicting 
them  of  such  errors,  without  all  the  proofs  upon  which  they  based 
their  judgment. 

The  submission  is  made  in  the  broadest  sense,  and  confers 
the  largest  power  upon  the  arbitrators,  as  to  the  principles  upon 
which  they  may  decide.  See  2  Story  Eq.  Juris.  §  1454.  And 
will  authorize  them  to  decide  according  to  equity.     There  is  no 
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proof  of  the  alleged  misconduct,  except  a  refusal  to  hear,  or  a 
rejection  of  the  proof  offered  by  defendant,  as  to  the  damages 
sustained  by  him  for  the  want  of  water  power.  It  is  contended 
by  the  complainant  that  this  is  evidence  of  fraud  in  the  arbitra- 
tors, and  for  which  he  has  the  right  to  have  the  award  set  aside. 
We  are  not  prepared  to  admit  either  position.  We  are  not 
advised  of  all  the  evidence  before  the  arbitrators.  If  the  lease 
was  in  evidence,  we  can  see  a  reason  for  refusing  any  evidence  of 
such  damage  ;  because,  under  the  lease  he  would  have  no  right  to 
claim  more  than  he  had  provided  for.  He  had  the  right  to  sub- 
stitute a  new  wheel  in  the  mill,  in  place  of  the  one  leased  ;  but 
the  water  was  to  be  drawn  in  a  prudent  and  economical  manner. 
If  these  alterations  produced  the  loss,  evidence  of  that  loss  need 
not  have  been  heard.  Again,  in  case  of  a  breach  or  break  in 
the  dam  or  race,  defendant  is  exonerated  from  any  expenses  in 
repairing.  Here  he  protects  himself  from  the  expense  of  repairs  ; 
but  makes  no  provision  for  his  protection  from  the  payment  of 
rent,  or  for  damage  by  stoppage,  during  the  continuance  of  the 
breach.  If  this  lease  was  in  evidence  before  the  arbitrators,  and 
the  loss  of  water  appeared  to  be  from  such  breach,  no  one  could 
say  they  were  corrupt,  or  acted  fraudulently,  in  construing  this 
lease  as  throwing  that  loss  upon  the  lessee.  Under  this  view, 
they  might  well  reject  evidence  of  damages,  which  they  could  not 
allow  under  his  contract. 

This  hypothetical  view  of  testimony  which  may  or  may  not 
have  been  before  the  arbitrators,  shows  the  necessity  of  adduc- 
ing all  the  evidence  before  them  ;  especially  in  this  case,  in  which 
this  refusal  to  receive  this  particular  proof,  and  their  opinion  and 
award  upon  the  whole  case,  is  all  that  is  offered  to  establish  their 
alleged  fraud  and  corruption.  In  Van  Cortlandt  v.  Underbill,  17 
Johns.  R.  509,  the  court  lay  stress  upon  the  refusal  of  appraisers 
to  hear  relevant,  material  testimony,  holding  it  to  vitiate  the 
award.  Such  might  or  might  not  be  its  effect  in  this  case  ;  but 
we  cannot  so  rule,  without  having  the  whole  evidence  before  us 
which  was  before  them.  Every  intendment  is  made  in  favor  of 
the  award.  1  Peters  R.  222  ;  34  Law  Lib.  125  (Watson  on  Arb. 
and  Award,  204)  ;  11  Illinois  R.  568.  We  will  not,  therefore, 
presume  fraud  in  the  arbitrators,  from  the  fact  that  they  rejected 
evidence  in  relation  to  an  issue  before  them,  but  will  presume 
that  other  evidence  had  so  far  settled  that  inquiry,  as  to  render 
further  proofs  unnecessary. 

Again,  the  proofs  must  pursue  the  allegations,  which  are  fraud 
and  corruption.  5  Gilm.  R.  499  ;  11  Illinois  R.  194,  361.  Plain- 
tiff cannot,  under  these  allegations,  show  mere  errors  of  judg- 
ment in  law,    mistake  of    facts,    or  in  the  amount  allowed  or 
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refused  in  the  award.  A  mere  allowance  of  too  little,  or  excessive 
damages,  will  not  raise  a  presumption  of  fraud  of  itself.  Watson 
on  Arb.  and  Awards  299  (34  Law  Lib.  173). 

In  the  absence  of  fraud,  &c. ,  where  matters  of  law  and  fact 
are  referred  to  arbitrators,  their  award  is  final  and  conclusive,  if 
they  are  silent  as  to  the  law  on  the  face  of  their  award,  although 
they  may  mistake  it.  Watson  on  Arb.  and  Award,  289  (34  Law 
Lib.  168)  ;  11  Illinois  R.  565;  8  Eng.  Com.  Law  11.  423  ; 
Camp  V.  Lyman,  1  Bingh.  R.  104  ;  Payne  v.  Massey,  9  Moore, 
666  ;  17  Eng.  Com.  Law  R.  129,  and  authorities  referred  to  ;  2 
Story  Eq.  Juris.  §  1455. 

Decree  affirmed. 


Abraham  M.  Johnsox,  appellant,  v.  Hiram  Bright,  appellee. 

APPEAL  FROM  STEPHENSON. 

If  a  party  covenants  with  A  and  B.  to  give  them  a  certain  share  of 
property  wliich  may  be  recovered  by  them  in  ejectment,  if  B.  leaves 
tlie  country,  and  A.  renders  such  service  with  the  consent  of  the  party, 
as  enables  him  to  compromise  witli  his  contestants,  A.  will  be  entitled 
to  receive  the  remuneration  promised  to  A.  and  B. 

A.  in  such  case  would  not  be  discharged  from  his  obligation  to  prosecute 
the  suits,  although  the  party  for  whom  he  was  acting  might  refuse  the 
services  of  A,  alone. 

The  use  of  the  name  of  a  party  on  the  record  after  his  death  has  been 
suggested  is  irregular. 

And  although  the  suits  were  compromised,  still  the  liability  continues. 

This  was  an  action  of  covenant  brought  upon  a  sealed  instru- 
ment, being  a  certificate  under  the  seal  of  Johnson,  who  was  the 
defendant  below,  that  he  had  employed  Amos  F.  Culver  and 
Hiram  Bright,  to  prosecute  an  action  of  ejectment  to  recover  cer- 
tain property  therein  described,  and  that  he  had  agreed  to  pay 
said  Culver  &  Bright,  as  fees,  the  value  of  one-half  of  said  pro- 
perty, or  one-half  of  said  property  as  they  (Culver  &  Bright) 
should  elect,  providing  they  recovered  said  property. 

The  declaration  sets  up  the  agreement,  and  charges,  that  they, 
Culver  &  Bright,  had  commenced  the  suits  in  ejectment  by  filing 
declarations  therein.  That  after  the  filing  of  said  declara- 
tions in  ejectment,  Johnson  settled  with  the  persons  in  the  pos- 
session  of  said  land,   and  discontinued  the   suits  in  ejectment, 
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and  thereby  prevented  said  Brig-ht  &  Culver  from  prosecuting 
said  suits,  and  that  Johnson  had  not  paid  the  fees  specified  in  the 
said  sealed  instrument. 

The  defendant  Johnson  interposed  three  pleas. 

That  Culver  &  Bright  had  not  performed  the  services  men- 
tioned in  said  sealed  instrument  to  be  performed  by  them. 

That  said  Culver  &  Bright  had  not  rendered  their  joint  ser- 
vices as  attorneys  and  counselors  in  said  suits,  agreeably  to  the 
terms  of  said  sealed  instrument. 

Set-off. 

The  pleas  all  conclude  to  the  country,  and  issues  taken  there- 
on as  follows  :     "And  the  said  plaintiff  doth  the  like." 

At  the  November  term,  A.  D.  1853,  the  defendant's  counsel 
moved  the  court  for  a  continuance  upon  affidavit,  which 
motion  was  overruled  by  the  court,  to  which  the  defendant  excepted. 
The  cause  was  tried  by  a  jury,  and  a  verdict  returned  as  fol- 
lows :  "We,  the  jury,  find  the  issue  for  the  plaintiff,  and  assess 
his  damages  to  seventy-nine  dollars."  Whereupon,  the  defend- 
ant moved  for  a  new  trial,  and  in  arrest  of  judgment,  which 
motions  were  overruled  by  the  court,  and  judgment  was  rendered 
on  the  verdict. 

The  cause  is  brought  here  by  appeal. 

This  cause  was  tried  at  November  term,  1853,  of  Stephenson 
Circuit  Court,  by  Sheldon,  Judge. 

T.  J.  Turner,  for  appellant. 

F.  BuRNAP,  for  appellee. 

ScATEs,  J.  Culver  &  Bright,  brought  an  action  of  covenant 
against  Johnson  upon  a  sealed  agreement.  Before  the  issues 
were  formed,  an  affidavit  of  Culver's  death  was  filed,  and  there- 
upon a  suggestion  of  record  entered,  then  a  demurrer  previously 
filed  was  argued  and  overruled  ;  pleas  filed,  and  cause  con- 
tinued. In  all  these  proceedings  and  pleadings,  no  change  was 
made  in  the  entitling  of  the  cause,  but  Culver's  name  was  con- 
tinued. 

On  the  next  term,  the  court  ordered  that  the  cause  proceed  in 
the  name  of  Bright  ;  a  trial  was  had  ;  verdict  for  plaintiff  Bright 
below  ;  a  new  trial,  and  leave  to  amend. 

An  amended  declaration  was  filed,  entitled  as  the  first,  and 
signed  by  H.  Bright  in  propria  jjersona. 

A  demurrer  to  this  was  overruled,  and  pleas  filed.  Again,  in 
the  demurrer  and  pleas,  the  cause  is    entitled  with  Culver's  name 
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as  a  party.     A  raotion   in  arrest  was   made  for  this  cause,  and 
oveiTuled  and  assigned  for  error. 

It  is  very  apparent  that  the  use  of  Culver's  name  as  a  party 
on  the  record,  since  the  suggestion  of  his  death,  has  been  mere 
inattention  of  the  attorneys  and  clerk,  and  cannot  present  him 
as  a  party  upon  the  record,  which  shows  his  death,  and  an 
express  order  to  proceed  in  the  name  of  Bright  to  his  own 
use. 

The  affidavit  for  a  continuance  was  held  insufficient,  and  we 
think  properly,  if  before  us.  ^Ye  have  not  found  any  exception 
to  it  in  the  bill  of  exception,  and  shall  not  therefore  state  the 
grounds  presented  by  it. 

The  main  point  presented,  is  upon  the  right  of  recovery  upon 
the  testimony. 

The  agreement  sued  on,  covenants  to  pay  Culver  &  Bright 
as  attorney's  one  half  in  kind  or  value,  at  their  option,  of 
certain  real  estate,  if  recovered,  which  they  were  employed  to  sue 
for. 

Culver  left  the  country  before  the  suits  were  brought,  and 
never  returned.  Bright  instituted  the  suits  for  the  real  estate, 
and  while  they  were  pending,  Johnson  compromised  with  all  the 
defendants,  and  conveyed  his  interest  for  a  certain  sum  of  money 
from  each  adverse  claimant.  The  whole  amounted  to  between 
six  and  seven  hundred  dollars,  part  of  which,  about  one  hundred 
and  forty-five  dollars,  was  paid  to  Bright.  The  several  records 
in  the  ejectment  suits  were  properly  admitted,  as  also  the  convey- 
ances from  Johnson  to  the  several  adverse  claimants,  all  tending 
to  show  the  services  rendered,  the  disposition  of  the  suits,  and  the 
terms,  nature,  and  conditions  of  the  compromise. 

Two  questions  of  importance  were  presented  by  the  defense. 
First,  that  by  the  covenant  Johnson  was  entitled  to  the  joint 
advice  and  services  of  Culver  &  Bright,  as  attorneys  in  said  suits, 
and  that  he  is  not  liable  under  the  covenant,  because  Culver  left 
the  country,  and  never  rendered  any  service  or  gave  any  counsel 
or  advice.  This  objection  would  be  fatal,  if  it  were  not  fully 
met  and  answered.  But  we  think  it  is.  Bright  proved  by  a 
witness,  and  which  we  think  admissible,  that  Culver  verbally  sur- 
rendered all  his  rights  in  the  matter  to  him  ;  so  his  equitable 
interests  are  not  in  the  way,  althou2;h  his  name  must  be  used  in 
an  action  upon  toe  covenant. 

The  material  answer,  therefore,  that  he  gives,  is  that  his 
services  alone  were  rendered  under  the  contract,  and  were 
acquiesced  in  and  accepted  without  objection  from  Johnson,  on 
that  account.  Johnson  availed  himself  of  the  condition  of  the 
controversy  after  suits  were   brought    to  effect  a  compromise,  by 
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which  he  recovered  between  six  and  seven  hundred  dollars.  When 
the  evidence  is  silent,  we  must  reasonably  conclude,  and  presume 
from  this  proof  that  he  was  enabled  to  obtain  these  compromises 
and  advantages  as  benefits  accruing  from  Bright's  services  in  in- 
vestigating his  titles,  and  asserting  them  by  suits.  Had  the  com- 
promises been  the  result  of  mismanagement,  or  Avant  of  legal 
ability,  acumen,  or  attention  on  the  part  of  Bright,  acting  alone, 
without  Culver's  assistance,  as  he  now  says  in  argument,  he  should 
have  proved  it  on  the  trial.  He  has  introduced  no  proof  to  this 
effect,  nor  has  he  shown  that  he  had  a  good,  paramount  title,  or 
that  he  was  likely  to  lose  it,  or  otherwise  be  injured  by  Bright's 
conduct,  and  therefore  compromised  to  avoid  it.  We  must  give  a 
rational  conclusion  from  the  testimony  ;  and  that  is,  that  what 
w^as  obtained  was  the  legitimate  fruit  of  the  services  rendered,  that 
they  Avere  accepted  as  performance  of  the  covenant,  and  that  the 
compromise  obtained  all  he  was  entitled  to  receive,  or  at  least  full 
satisfaction  for  his  claims.  Johnson  had  the  right  to  refuse 
Bright's  separate  services  under  this  covenant,  and  had  he  done 
this,  no  action  would  lie  against  him  upon  it. (a)  But  it  is  too 
late,  after  receiving  the  services,  and  benefits  from  them,  and  pre- 
venting a  completion  of  those  services  in  obtaining  a  final  decision 
on  the  titles  set  up  by  him.  We  think  it  would  be  allowing  an 
advantage  of  his  OAvn  Avrong,  to  sustain  such  a  defense. 

Objections  are  taken  to  questions  to,  and  the  answers  of  two 
witnesses,  in  relation  to  admissions  of  Johnson,  that  one-hall:  of 
the  money  due  on  the  compromises  belonged  to  Bright,  on  the 
ground  that  parol  evidence  is  inadmissible  to  prove  the  contents 
of  the  covenant.  The  principle  is  right,  but  the  application  is 
wrong.  The  covenant  provides  that  Culver  &  Bright  shall  be  paid 
in  case  of  recovery,  one-half  the  interest  in  the  lots  recovered,  or 
at  their  option  that  value  in  money.  This  right  of  option  is  in 
the  covenant,  but  the  manner  of  its  exercise  is  not.  It  was  to  be 
subsequently  made.  This  admission  of  Johnson  is  competent  to 
show  that  Bright  had  elected  to  take  the  money,  and  that  Johnson 
was  notified  of  it. 

Johnson's  instructions  Avere  all  given.  The  court  very  correctly 
instructed,  at  Bright's  instance,  that  Bright  Avas  not  discharged 
from  his  obligation  to  prosecute  the  suits  for  Johnson,  by  Culver's 
ceasing  to  act  and  co-operate  Avith  him  in  their  prosecution.  While 
it  might  afford  Johnson  a  sufficient  ground  of  refusing  the  services 
of  one  alone,  yet  Bright's  liability  would  remain,  for  any  act  of 
himself  or  law  partner  in  this  respect,  and  had  he  refused  to  ren- 
der them,  Johnson  might  have  had  his  action. 

Judgment  affirmed. 

(a)  Cornelius  v.  Wash,  Beecher's  Breese  R.  101  and  notes  ;  Newkirk 
^.  Cone,  18  111.  R.  449. 
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Galena  and  Chicago  Union  Railroad  Company,  appellants,  v, 
Leavis  H.  Yarwood,  appellee. 

APPEAL  FROM  KANE. 

A  passenger  was  taken  on  the  train  of  the  Galena  and  Chicago  Union 
Railroad  Company,  to  be  transported  for  a  short  distance ;  he  was 
told  that  the  passenger  cars  were  full,  and  that  he  must  ride  in  the 
baggage  car  ;  he  commenced  playing  with  his  companions  ;  obtruded 
into  the  passenger  car  ;  when  that  car  was  thrown  from  the  track,  he 
leaped  from  it,  and  was  injured  -.—Held,  that  he  could  not  recover  for 
this  injury. 

[Carrier  is  liable  for  slight  neglect.] 

This  cause  was  heard  before  J.  G.  Wilson,  Judge,  and  a  jury, 
at  February  term,  1854,  of  Kane  Circuit  Court,  Verdict  and 
judgment  for  plaintiif  below  for  one  thousand  dollars.  Motion 
for  new  trial  overruled. 

Collins  &  Williams,  for  appellants. 

Blackwell  and  Beckwith,  for  appellee. 

ScATES,  J.  The  question  is  :  Ought  a  new  trial  be  granted  to 
the  plaintiffs,  on  account  of  the  insufficiency  of  the  evidence,  and 
the  instructions  given  and  refused  in  the  trial  below  ?  The  action 
was  brought  by  defendant  for  injuries  received  on  account  of  the 
carelessness  of  the  plaintiffs  and  servants,  in  their  business  as 
common  carriers  of  passengers.     First,  as  to  the  law. 

The  court  gave  twenty-one  instructions  for  defendant,  to  all  of 
which  exceptions  were  taken  ;  but  assignment  of  errors  is  to  4th 
to  17th  inclusive,  and  a  refusal  to  give  the  third  of  plaintiff's 
series.  The  latter  is,  "that  the  defendants  (plaintiffs  here)  as 
common  carriers  of  passengers,  is  not  an  insurer  of  personal 
safety  against  all  accidents,  but  is  liable  only  for  the  want  of  such 
care  and  diligence  as  is  characteristic  of  cautious  persons  ;  and 
if  the  defendant  exercised  such  care  and  diligence  in  the  trans- 
portation of  the  plaintiff,  then  the  plaintiff  cannot  recover  in  this 
action. 

The  first  part  of  this  instruction  would  be  correct.  This  is 
the  rule  of  the  American  courts.  2  Kent  Com.  600  ;  Story  on 
Bailments,  §  600  ;  Angell  on  L.  Carriers,  §§  522,  535,  568.  _  In 
Ingalls  V.  Bills,  9  Mete.  R.  1,  the  court  give  a  lengthy  examina- 
tion to  the  English  authorities  to  show  that  they  are  not  to  be 
understood  as  going  this  length  of  putting  them  upon   the   same 
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liabilit_v  of;  common  cnn'ier,'^  of'  goods.  But,  on  the  other  hand, 
the  uniform  current  of  authorities  in  both  Enghuid  and  the  United 
States  is  uniform  as  to  their  liability  for  slight  negligence,  and  in 
holding  them  to  the  utmost  prudence  and  caution.  IStokes  v. 
Saltonstall,  13  Pet.  R.  190  ;  Philadelphia  and  Reading  Railroad 
Co.  V.  Derby,  14  How.  U.  S.  R.  468  ;  9  Met.  R.  1 ;  Angell  on 
Carriers,  §  568  ;  Christie  v.  Griggs,  2  Camp.  R.  79.  The  latter 
part  of  the  instruction  has  adopted,  as  the  true  definition  of  the 
degree  of  diligence  rer^uired,  the  language  of  C.  J.  Savage,  in  his 
argument  in  Camden  and  Amboy  Railroad,  &c.  v.  Burke,  18 
Wend.  R.  629.  The  expression  was  incidentally  used  in  argu- 
ment without  any  intention  of  defining  exactly  the  degree  of  dili- 
gence ;  and  although  c|uoted  by  Angell  on  Carriers,  §  523,  yet  it 
is  for  the  purpose  of  showing  the  distinction  taken  in  the  case, 
between  the  carriers  of  passengers  and  carriers  of  goods,  as  to 
the  degree  of  liability.  It  is  too  narrow,  and  does  not  express 
the  full  degree  of  plaintiffs'  liability  as  common  carriers  of  pas- 
sengers. The  law  is  well  and  fully  laid  down  in  13  Pet,  R.  190, 
in  relation  to  stage-coach  proprietors.  There  is  no  reason  for  a 
distinction  as  to  railroads,  but  the  same  degree  of  diligence  has 
been  required  in  numerous  decisions  ;  and  no  more  has  been 
exacted  in  any  I  have  met  with.  Angell  on  Carriers,  §§78,  538, 
and  authorities  referred  to. 

I  need  not  copy  the  several  instructions  objected  to,  which,  we 
think,  lay  down  the  law  correctly. 

The  fourth  instruction  has  expressed  the  rule  in  relation  to  the 
degree  of  diligence  required,  stronger  than  we  have  met  with  it: 
in  the  authorities.  They  are  required  to  use  extraordinary  care 
and  diligence,  which  imposes  liability  for  slight  neglect  ;  but  this 
instruction  says  the  "  smallest  neglect." 

We  see  no  particular  objection  to  any  of  the  other  instructions, 
except  the  11th  and  13th.  The  others  state  abstractly  correct 
propositions  of  law,  in  connection  with  particular  portions  of  the 
evidence. 

The  11th  and  13th  instructions  given  are:  "That  the  fact 
that  the  plaintiff  jumped  from  the  cars,  while  they  were  in 
motion,  to  the  ground,  and  thus  sustained  the  injury  complained 
of,  will  not  deprive  him  of  a  right  to  a  recovery  against  the 
defendants,  if  the  jury  believe,  from  the  evidence,  that  an  acci- 
dent had  occurred ;  that  the  cars  were  off  the  track,  and  running 
at  the  rate  of  from  three  to  five  miles  per  hour  ;  and  the  plaintiff 
had  reasonable  grounds  to  believe,  and  did  believe,  that  his  life 
or  limbs  were  in  danger,  and  that  it  was  necessary  to  leap  from 
the  cars,  in  order  to  avoid  the  danger  which  threatened  him." 
"  13th.  That  the  fact  that  the  plaintiff  was  a  few  minutes  pre- 
nii.  R.  VOL.  XV.  31 
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vious  to  the  occurrence  of  the  accident  and  injury,  scuffling  and 
playing  in  a  sportive  manner,  with  others  on  the  cars,  will  not 
deprive  the  phiintiii'  of  his  right  to  recover  from  the  defendants, 
if  the  jury  believe  from  the  evidence,  that  the  defendants,  or 
their  agent,  were  guilty  of  any  neglect,  however  slight,  whereby 
the  accident  and  injury  occurred,  unless  the  jury  further  believe 
that  such  scuffling  and  playing  contributed  to  produce  the 
injury."  It  requires  great  caution  and  circumspection  in  courts, 
when  instructions  of  this  character  are  asked,  to  avoid  injustice 
to  the  opposite  party.  To  state  a  portion  only  of  the  material 
facts  connected  with  a  particixlar  transaction,  and  omit  other 
material  ones,  which  might  put  a  very  different  phase  upon  it. 
and  tell  the  jury  if  they  believe  that  such  facts  are  proven  and 
true,  then  the  right  is  with  the  party,  may,  and  frequently  does, 
lead  the  jury  to  regard  the  facts  so  stated  as  the  only  important 
facts  in  that  connection.  And  it  not  unfi*equently  happens  that 
very  unimportant  if  not  immaterial  facts  are  selected  for  this 
purpose.  We  so  regard  the  facts  set  forth  in  the  13th  instruc- 
tion. Few  persons  would  feel  authorized,  from  reading  the 
instruction,  to  follow  up  the  acts  of  defendant  here,  which  really 
constituted  his  negligence  in  the  matter,  and  which  that 
"  scuffling  and  playing  contributed  to  produce  "  instead  of  the 
injury  ;  and  ^vhich  acts  of  his,  subsequent,  rather  caused  him  the 
injury. 

Some  portion  of  the  facts  should  be  considered  in  connection 
with  these  two  instructions. 

The  passenger  train,  on  the  day  of  the  injury,  consisted  of  a 
baggage  car  next  the  tender,  then  a  second-class,  and  lastly  a 
first-class  passenger  car.  The  two  passenger  cars  were  full,  and 
some  left  standing.  The  plaintiff  and  two  others,  all  young 
men,  offered  themselves  at  Elgin  as  passengers  to  Clinton,  a 
few  miles  distant,  and  the  next  station.  They  were  told  by  the 
conductor  that  the  passenger  cars  were  full,  but  they  could  go 
in  the  baggage  car.  They  got  into  it, — in  which  there  were 
only  two  or  three  others,  employees  on  the  train.  It  was  in 
August,  and  the  weather  hot.  Soon  after  the  train  left  Elgin 
these  three  passengers,  having  neither  coats,  vests,  or  suspenders 
on,  commenced  playing  and  scuffling,  to  pull  each  other's  linen 
out  of  their  breeches.  This  continued  until  one  ran  out  of  the 
baggage  car  through  the  passenger  cars,  and  one  or  both  the 
others  after  him,  which  was  just  before  the  cars  were  thrown  off 
the  track.  When  thrown  off  the  track  the  plaintiff  below  had 
quit  scuffling.  He  was  in  the  forward  end  of  the  hindmost  car, 
but  inside  of  it.  When  the  train  reached  a  portion  of  the  road 
built  with  wooden  rails,  and   a  ribbon   plated   with  flat  bar  iron 
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from  some  cause,  possibly  a  snake  head,  a  piece  of  the  flat  iron 
plating,  was  torn  up  by  the  wheels,  and  which  threw  the  hind 
trucks  of  the  second  and  forward  trucks  oi  the  first-class  cars  oft' 
the  rails.  The  jumping,  jerking,  and  roughness  of  the  motion, 
created  great  excitement  and  commotion.  The  whistle  caused 
the  brakes  to  be  put  on.  Defendant  rushed  out  at  the  forward 
end  of  the  car,  and  jumped  from  the  platform,  by  which  his  leg 
was  broken.  The  train  ran  about  thirty  feet,  or  the  length  of 
the  car,  after  he  jumped.  The  speed  on  this  part  of  the  road 
was  twelve  to  fifteen  miles  an  hour.  Witnesses  gave  an  opinion 
that  the  train  was  moving  at  the  rate  of  three  to  five  miles  at 
the  time  plaintiff  and  two  or  three  others  jumped.  Much  other 
evidence  was  given  in  relation  to  the  manner  of  buihling  this 
road,  its  condition,  and  the  care  and  diligence  of  its  police,  and 
repairs.  This  portion  was  flat  bar  ;  road  passed  over  by  police 
between  every  train  ;  road  bed  firm  and  ballasted  ;  and  that 
snake  heads  were  made  by  breaking  of  spike  heads,  and  no  means 
o£  preventing  it  known  ;  that  passage  of  locomotive  may  break  a 
spike  head,  and  turn  up  a  snake  head  under  its  own  train.  There 
is  no  proof  that  the  alarm  whistle  was  delayed  or  neglected,  or 
that  the  brakes  were  not  put  on  in  a  reasonable  time.  No  neglect 
is  proven  on  the  plaintiff's'  servants  on  the  train,  by  showing  any 
particular  act  done  or  omitted.  Nor  is  there  particular  proof  that 
any  part  of  this  portion  of  the  road  was  not  at  that  time  in  good 
order  for  this  kind  of  road. 

By  the  law  they  are  bound  to  the  utmost  diligence  and  care, 
and  are  liable  for  slight  negligence.  Proof  that  defendant  was  a 
passenger,  the  accident,  and  the  injury,  make  a  prima  Jacie 
case  of  negligence.  This  is  done,  and  the  burden  of  explaining 
is  thrown  upon  the  plaintiffs. 

One  explanation  is,  that  his  negligence  in  leaping  from  the 
car,  when  there  was  no  danger  on  it,  occasioned  his  injury. 
The  car  was  not  overturned,  nor  was  any  one  injured  who 
remained  in  it.  Doubtless,  the  leaping  was  the  immediate  cause 
of  the  injury.  But  this  is  answered  by  the  circumstances. 
Such  an  act  the  law  deems  a  natural  and  prudent  precaution 
to  extricate  a  person  from  peril,  under  such  circumstances,  as 
for  the  moment  present  it  is  the  least  evil  of  a  perilous  alter- 
native. Story  on  Bailments,  §  598  ;  Jones  v.  Boyce,  1  Stark. 
R.  493  ;  McKinney  v.  Niel,  1  McLean  C.  C.  R.  540  ;  Stokes  v. 
Saltonstall,  13  Pet,  R.  181  ;  Ingalls  v.  Bills,  9  Mete.  R.  1  : 
Angell  on  Carriers,  §  547.  But  a  rash  and  undue  apprehension, 
of  danger  on  the  passengers'  part  may  not  justify  the  act  as 
without  culpability.  It  is  not  to  be  expected  that  passengers, 
under  such  circumstances  of  apparent  peril  and  excitement,  and 
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frequently  of  great  confusion,  can  exercise  any  great  degree  of 
calmness  and  deliberation  ;  nor  are  we  very  well  qualified  to  judge 
for  them,  upon  hearing  a  relation  of  the  facts.  All  must  be  left 
to  a  jury.  We  cannot  condemn  this  act,  under  these  circum- 
stances, by  a  knowledge  of  the  final  issue  of  it. 

Another  answer  given  to  the  jirima  facie  case  is  to  be  found 
in  the  fact,  that  the  passenger  cars  being  full,  the  defendant  was 
received  as  a  passenger  into  the  baggage  car.  The  law  requires 
common  carriers  of  passengers  to  take  and  carry  every  one  who 
desires  to  go,  provided  they  have  room,  and  there  be  no  objection 
on  account  of  ihe  condition,  habits,  character,  deportment,  or^ 
purposes  of  the  passenger.  Jencks  v.  Coleman,  2  Sumn.  C.  C. 
R.  221  ;  Angell  on  Carriers,  §  524  ;  Story  on  Bailments,  §§  591 
(1),  591  a.  But  at  the  same  time  they  have  the  right  to  pre- 
scribe reasonable  rules  and  regulations  for  the  convenience,  safety, 
and  comfort  of  themselves  and  passengers.  Jencks  t.  Coleman ^ 
uhi  supra  :  Angell  on  Carriers,  §  530. 

Herein  lies  the  merits  of  this  case.  The  passenger  cars  were 
full,  and  plaintifi"  was  so  notified.  He  was  received,  and  took 
passage  for  this  trip  in  the  baggage  car.  The  contract  was  for 
a  passage  in  that  car.  The  carrier  would  have  no  right  to 
overload  and  crowd  passengers  already  in  the  other  cars.  When 
passengers  take  their  seats,  they  are  entitled  to  occupy  as  against 
the  carrier  and  subsequent  passengers.  While  this  right  is  recog- 
nized and  protected  to  them,  they  are  required  to  conduct  them- 
selves with  pronriety,  not  violating  any  reasonable  regulation  of 
the  train  ;  nor  have  they  a  right  to  interfere  with  the  seats  and 
accommodations  possessed  and  secured  by  other  passengers  ;  they 
are  not  entitled  to  make  the  length  and  breadth  of  the  train  a 
common  possession  ;  nor  should  they  disturb  the  quiet  and  conve- 
nience of  others,  or  interfere  with  the  management  of  the  train 
by  passing  from  car  to  car,  unless  for  reasonable  refreshment  and 
other  reasonable  purposes. 

The  proofs  show  in  this  case  that  the  baggage  car  was  not 
thrown  ofi"  the  track,  nor  in  any  danger.  Had  the  plaintiff 
below  remained  in  the  car  in  which  he  engaged  his  passage, 
and  in  which  plaintiff's  here  agreed  to  receive  and  take  him,  the 
necessity  for  leaping  ofi'  would  not  have  arisen,  even  m  the 
mind  of  a  timid  person.  But  he,  with  the  others  taking  passage 
in  the  same  car  with  him,  got  into  a  play  and  scuflie,  which 
brought  on  a  racing  through  the  other  crowded  cars  ;  and 
in  one  of  which  plaintiff  was  brought  to  that  apprehension  of 
imminent  peril  which  induced  him  to  leap  from  the  car.  Had 
he  remained  in  the  baggage  car  he  would,  doubtless,  have  been 
preserved   from   this  injury.     This   was    culpable   negligence  in 
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him  to  put  himself  into  the  position,  and  contrary  to  the  terms 
upon  which  he  was  received  as  a  passenger,  which  made  the  leap 
necessary  to  escape  the  peril. 

The  llth  instruction  embodies  the  facts  of  the  cars  being  off 
the  track,  the  rate  of  speed  they  were  going,  and  the  leap  ;  and 
then  directs  the  jury  to  justify''  the  leap,  if  the  other  facts  presen- 
ted reasonable  grounds  of  apprehension.  All  the  facts  may  be 
■so,  and  yet  if  he  brought  this  peril  on  himself  alone  he  might 
still  not  be  entitled  to  recover.  Notwithstanding  this  proof  was 
before  the  jury,  this  instruction  does  not  leave  the  conclusion  to 
be  drawn  open  to  be  varied  by  it. 

The  13th  instruction  is  obnoxious  to  the  same  objections. 
The  "scuflling  and  playing"  did  not  produce  the  injury.  They 
were  mere  '  inducements  to  the  acts  that  followed,  the  chase 
through  the  cars,  the  obtrusion  upon  the  rights  of  the  other  pas- 
sengers, and  the  going  into  the  position  of  danger.  The  instruc- 
tions being  predicated  upon  the  facts  or  part  ol:  the  facts,  should 
have  been  so  drawn  as  to  allow  the  jury  to  arrive  at  a  conclusion 
upon  all  the  material  facts  bearing  upon  the  point  or  question 
instructed  upon. 

These  companies  operate  with  a  powerful  and  dangerous  agent, 
and  must  be  held  to  a  strict  liability  for  care,  skill,  caution,  and 
diligence.  But  at  the  same  time  we  must  expect  a  proportionate 
degree  of  prudent  discretion  in  the  traveling  public,  according  to 
the  degree  of  danger  in  this  mode  of  conveyance,  so  that  this  lia- 
bility of  companies  may  not  be  unnecessarily  increased. (a) 

We  think  the  llth  and  13th  instructions  should  have  been  mod- 
ified. Nor  are  we  able  at  all  to  arrive  at  the  same  conclusion 
with  the  jury,  upon  the  facts,  taking  the  defendant's  conduct  in 
changing  cars  into  consideration,  and  which  seems  to  have  been 
excluded  by  these  instructions.  The  question  is  a  new  one  here, 
and  for  greater  satisfaction  in  settling  a  precedent  we  will  send  the 
cause  back  for  another  trial. 

Judgment  reversed. 

(n)  Same  v.  Same,  IG  111.  R.  571  and  notes  ;  Chicago  and  Mississippi 
Eailroad  Co.  v.  Patchiu,  16  111.  R.  193  and  notes. 
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Benjamin  Scholes  et  al.,  appellants,  v.  Abraham  Ackerlani> 
et  al.,  appellees. 

APPEAL  FROM  PEORIA. 

In  an  action  against  a  common  carrier,  to  recover  the  value  of  goods  not 
delivered;  it  is  luld,  that  the  evidence  of  a  witness  who  states  that  he 
knows  the  goods  were  carefully  packed,  and  that  he  saw  them  taken 
aAvay  by  a  drayman,  and  saw  the  bills  of  lading  after  they  were  signed, 
giving  the  particular  facts  of  his  knowledge,  is  proper  for  the  consid- 
eration of  the  jury,  and  may  be  held  as  sufficient  evidence  of  the  fact 
that  the  goods  were  shipped  and  in  good  order. 

Carriers' should  show  a  delivery  in  good  order  in  pursuance  of  the  con- 
tract in  the  bill  of  lading  ;  something  more  than  putting  goods  on  shore 
or  on  a  wharf,  must  be  shown.  Notice  to  the  con-^igueei  or  some  ex- 
cuse for  not  giving  it,  and  a  reasonable  time,  should  be  given  to  attend 
and  receive  the  goods.(':<) 

This  was  an  action  brouglit  by  Ackerland  and  others  to  recover 
the  value  of  goods  missing  from  a  box  originally  shipped  from 
Cincinnati,  but  delivered  to  Scholes  &  Co.,  at  St.  Louis,  to  be 
shipped  on  the  steamer  Movastar,  and  delivered  at  Peoria.  Sieg- 
man  H.  Rauh  was  examined  by  virtue  of  a  dedimus  from  the- 
Circuit  Court  of  Peoria  county.  His  answer  to  the  third  inter- 
rogatory in  chief,  is  as  follows  :  "Goodheart  and  Ackerland  ship- 
ped, on  or  about  the  12th  of  October,  1850,  to  said  plaintiffs,  of 
Peoria,  111.,  an  invoice  of  goods.  A  true  copy  of  said  invoice  is 
here  attached,  and  is  made  a  pare  of  this,  my  deposition.  The 
goods  were  packed,  in  a  careful  manner,  in  good  strongboxes  ; 
cannot  recollect  whether  they  were  new  or  old.  They  were  con- 
signed to  W.  L.  Ewing  &  Co.,  St.  Louis.  I  made  the  invoice 
and  bills  of  landing,  and  saw  the  drayman  take  them  away  to 
deliver  to  the  boat,  and  saw  the  bills  of  landing  after  they  were 
signed,  all  in  good  order."  To  the  sixth  cross-interrogatory  he 
answers,  "I  know  that  said  goods  were  in  fact  shipped,  by  seeing 
the  bill  of  landing,  after  returned  from  the  boat,  duly  signed." 
To  all  this  deposition  Avhich  relates  to  the  shipment  of  goods 
from  Cincinnati,  and  the  delivery  of  said  goods  on  board  the 
steamboat  at  that  place,  and  the  statement  of  the  witness  of  his 
reasons  for  knowing  the  same,  and  in  particular  his  statement 
that  he  knew  the  fact,  from  having  seen  the  bill  of  landing, 
defendants  below  objected.  The  circuit  court  permitted  the 
whole  of  said  deposition  to  be  read  to  the  jury. 

This  cause  was  tried  before   Peters,    Judge,    at  March  term, 
1854,  of  the  Peoria  circuit  court,    and   resulted  in  a  verdict  and 

(«)  But  see  C.  &  A.  R.  R.  v.  Scott,  43  111.  R.  132. 
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judgment  for  plaintiffs  belo^,  for  $90.99.     The  defendants  below 
appealed. 

N.  H.  Purple,  for  appellants. 

Manning  and  jMerriman,  for  appellees. 

ScATES,  J.  Plaintiffs,  in  command  of  steamer Movastar,  gave 
bill  of  lading  for  six  boxes  of  goods  shipped  at  St.  Louis  for 
Peoria,  and  this  action  is  brought  for  non-delivery  of  a  part. 
Verdict  for  defendants  for  $90.99.  Motion  for  a  new  trial : 
exceptions  taken. 

The  first  point  we  notice  is,  the  exceptions  taken  before  trial, 
to  the  answers  to  the  third  direct,  and  sixth  cross-interrogatory, 
in  the  deposition  of  Rauh.  lie  states  in  the  former,  that  a  firm 
in  Cincinnati  shipped  an  invoice  of  goods  to  defendants  on  the 
12th  of  October,  1850,  and  annexes  copy  of  invoice  as  a  part  of 
answer.  The  goods  "were  carefully  packed  in  strong  boxes,  and 
consigned  to  a  house  in  St.  Louis.  Witness  made  the  invoice, 
bills  of  lading,  and  saw  them  taken  from  the  house  by  the  dray- 
man, and  saw  the  bills  of  lading  after  they  were  signed,  and  all 
in  good  order. 

In  answering  the  latter,  he  says  he  knows  the  goods  were  ship- 
ped by  seeing  the  bill  of  lading  after  it  was  returned  from  the 
boat,,  duly  signed.  After  stating  the  fact  of  shipment  generally, 
he  gives  the  particular  facts  of  his  knowledge. 

These  statements  were  all  properly  left  to  the  jury,  to  be 
weighed,  and  such  credit  given  them  as  they  deserve.  Nor 
should  we  hesitate  to  hold  them  sufficient  evidence  of  the  fact. 
That  bill  of  lading  is  not  the  one  sued  on,  nor  are  we  prepared  to 
say  that  it  is  any  higher  evidence  of  the  delivery  on  board  the 
boat,  in  this  suit,  than  the  oath  of  the  shipping  clerk,  that  it 
w^as  returned  to  him,  duly  signed,  for  the  goods  in  good  order. 
It  would  be  productive  of  great  inconvenience,  if  a  rule  of  evi- 
dence should  require  the  fact  of  delivery  on  board,  or  shipments 
of  goods  by  boats,  to  be  proven  by  drayman's  and  boatman's 
receipts  and  bills  of  lading,  as  higher  and  better  evidence  than 
observation,  or  testimony  of  these  written  acknowledgments, 
passed  in  the  regular  routine  of  trade  ;  especially  when  col- 
laterally drawn  in  question,  and  by  persons,  strangers  to  the  trans- 
action, not  having  the  custody  and  control  of  them.  They  should 
have  no  higher  claims  than  receipts  for  money  under  similar  cir- 
cumstances. 

The  witness  further  proves  that  the  goods  in  the  invoice  sent 
defendants,  were  packed  in  good  order  and  sent  the    St.   Louis 
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forwarding  Louse.  The  receiving  and  shipping  clerk  of  the  St. 
Louis  house  testifies  that  they  "were  received  in  boxes  which 
appeared  to  be  in  good  order,  and  so  resbipped  under  the  bill  of 
lading  sued  on. 

Other  vritncsses  testify,  that  on  the  delivery  of  the  boxes  at 
Peoria,  one  box  ^Yas  partly  open,  the  box  not  full,  part  of  the 
goods  were  hanging  out,  some  damaged,  and  part  missing  when 
opened  and  compared  wdth  the  invoice. 

The  invoice  was  received,  identified,  and  the  kind,  quantity, 
and  value  of  the  lost  goods  ascertained  by  it.  The  rebutting  tes- 
timony is  that  of  the  engineers  and  carpenter  of  the  steamer 
which  carried  the  goods  from  St.  Louis  to  Peoria.  The  say  in 
substance,  that  the  goods  were  stowed  at  the  end  of  the  boilers, 
aft,  and  immediately  under  their  observation  while  on  duty  as 
engineers;  that  one  was  constantly  on  duty,  and  no  disturbance 
could  have  been  given  without  their  seeing  it,  and  they  saw  none, 
and  do  not  believe  there  was  any.  The  caipenter  says  further, 
that  one  box  burst  open  by  rolling  it  ashore  at  Peoria,  and  he  re- 
nailed  it.  It  was  so  full  that  it  required  the  help  of  a  man  to 
press  down  while  he  nailed.  Other  vritnesses  say,  and  among 
them  the  receiving  clerk  of  defendants,  that  one  box  was  partly 
open  on  the  shore  at  Peoria,  that  part  of  the  goods  were  hanging 
out,  and  that  the  box  was  not  full. 

These  apparently  contradictory  statements,  the  jury  have  recon- 
ciled by  a  verdict  for  the  defendants,  and  which  we  cannot  dis- 
turb. All  may  be  true.  The  box  may  have  been  broken  open 
upon  the  wharf,  and  the  goods  taken,  before  its  delivery  into  the 
care  of  defendants. 

The  carriers  should  show  a  deliver}'  in  good  order,  in  pursuance 
of  their  contract  in  the  bill  of  lading.  Something  more  than 
putting  goods  on  the  shore  or  wharf,  by  steamers  and  vessels, 
must  be  shown.  Notice  to  the  owner  or  consignee,  or  some  excuse 
for  not  giving  it,  and  also  reasonable  time  to  attend  to  receive. 
This  doctrine  is  fully  laid  down  in  the  case  of  Crawford  et  al.  v. 
Clark  et  al. ,  post,  decided  at  this  term. 

We  have  carefully  examined  the  instructions,  and  find  they 
contain  only  the  common  and  plain  principles  of  law  on  the  ques- 
tions arising  under  the  evidence. 

Judgment  affirmed. 
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EzEKiEL  Dennis,  plaintift'  in  error,  t».  IIiram  R.  Maynard  cf  aJ., 
defendants  in  error. 


ERROR  TO  WINNEBAGO. 

Four  persons  were  named  commissioners,  to  act  imtil  an  election, 
and  they  and  tlieir  successors  Avcre  named  a  corporation,  with  power 
to  declaVe  tlie  rate  of  taxation,  and  collect  taxes,  apply  the  same  to  the 
support  of  a  bridge,  &c.  ;  the  act  did  not  state  how  many  should  con- 
stitute a  quorum.  JLM,  that  a  majority  could  act.  And  that  a  war- 
rant issued  by  them  without  a  seal  (none  being  required  by  the  act) 
Avas  good. 

In  such  a  case,  where  the  act  directs  that  a  list  of  the  amount  and 
valuation  of  the  taxable  property  (and  not  of  the  property  itself),  shall 
be  made  in  a  particular  waj",  it  is  good. 

The  burden  of  constructing  and  repairing  roads  and  bridges  is  upon 
the  counties,  unless  by  custom  or  statute  it  is  placed  elsewhere,  and 
this  burden  may  be  divided  between  the  county  and  smaller  municipal 
divisions,  at  legislative  discretion. 

The  Rockford  Bridge  Company  is  not  a  private  individual  enterprise. 

The  legislature  may  direct  the  county  authorities  to  allow  just  claims 
out  of  the  public  treasury,  or  may  tix  the  amount  and  direct  the  means 
to  be  raised  by  taxation  for  their  payment. 

The  public,  county,  and  township  funds  are  under  legislative   control. 

County  taxes  create  a  lien,  and  take  precedence  and  priority  to  judg- 
ments, nor  is  any  property  free  from  levy  and  sale  for  the  payment  of 
them. 

[Seal — when  not  necessary.] 

This  cause  was  heard  before  Sheldon,  Judge,  at  April  term, 
1854,  of  the  Winnebago  Circuit  Court. 

F.   Bltinap,  for  plaintiff  in  error. 
J.  Marsh,  for  defendants  in  error. 

ScATES,  J.  Maynard  distrained  a  horse  of  Dennis,  under 
a  warrant  from  Shaw,  Wjnian,  and  Crawford,  three  out  of 
four  of  the  "  Bridge  Commissioners  of  the  Rockford  Bridge," 
made  under  the  act  of  the  legislature  of  25th  of  February, 
1847. 

Dennis  brought  this  action  of  trespass,  to  which  they  pleaded 
not  guilty,  and  four  special  pleas  justifying  the  taking  under  the 
said  act. 

To  the  special  pleas,  the  plaintiff  put  in  thirty-seven  replica- 
tions. Issues  were  joined  on  the  5th,  7th,  11th,  30th,  and  31st, 
and  a  trial  and  verdict  for  the  defendants.  And  the  only  ques- 
tion presented  upon  this  branch  of  the  case,  is  upon  the  admissi- 
bility in  evidence  of  the  distress  warrant  and  the  tax  lists. 
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The  objections  taken  to  the  warrant,  were  for  want  of  a  cor- 
porate or  other  seal,  and  that  thi*ee  only  of  the  four  commission- 
ers signed  it ;  and  there  was  no  proof  that  more  than  three 
commissioners  were  acting. 

The  act  was  passed  (see  acts  1847,  special,  p.  14),  for  the 
maintenance  of  this  bridge,  for  which  purpose  it  authorized  a 
special  tax  upon  the  property  in  Rockford  precinct,  not  exceed- 
ing fifty  cents  on  the  hundred  dollars'  worth.  Shaw,  Wyman, 
Crawford,  and  INIcKinney,  were  appointed  commissioners  to  act 
until  the  first  election  therein  provided  ;  and  they  and  their  suc- 
cessors were  made  a  corporation  under  the  name  of  the  "  Bridge 
Commissioners  of  the  Rockford  Bridge,"  with  power  to  declare 
the  rate  of  tax  ;  and  for  the  purpose  of  its  collection,  were 
directed  to  make  out  and  deliver  to  the  collector,  lists,  from  the 
last  assessment  of  the  county,  of  all  the  persons  liable  to  taxa- 
tion in  the  precinct,  and  of  the  amount  and  valuation  of  the 
taxable  property;  and  also  a  warrant,  taking  bond  from  him, 
and  appointing  a  treasurer.  They  were  further  empowered  to 
"  apply  the  proceeds  of  such  tax  to  the  maintenance  and  repair 
of  the  Rockford  Bridge,  and  to  defray  the  amount  of  indebted- 
ness incurred  in  erecting  and  repairing  such  bridge."  But  all 
accounts  were  to  be  stated  and  settled  before  any  allowance 
was  authorized  on  past  indebtedness,  and  they  were  to  deter- 
mine what  amount  should  be  allowed  to  the  latter  object.  The 
commissioners  were  required  to  keep  the  bridge  in  good  repair 
from  funds  so  collected,  and  to  take  an  oath  to  discharge  their 
duties.  Successors  were  to  be  chosen  at  the  next  general  elec- 
tion, on  the  first  Monday  of  August,  1847,  and  annually,  by 
taking  the  two  highest  on  the  list  of  candidates,  on  each  side  of 
Rock  river. 

The  act  is  silent  as  to  how  many  may  constitute  a  quorum,  in 
which  case  the  general  principle  of  the  common  law  governs.  By 
it  the  majority  may  act.  Ang.  &  Am.  on  Corp.  459,  ct  seq.  ;  1 
Kvd.  on  Corp.  422  ;  2  Kent  Com.  293  ;  Withmel  v.  Gartham, 
G  Term  R.  387  ;  Field  v.  Field,  9  Wend.  R.  394  ;  Morey  v. 
Beekman  Iron  Co.  9  Paige  R.  188.(a) 

The  modern  doctrine  has  relaxed  the  old  rule  in  relation  to  the 
use  of  a  seal,  and  now  the  acts,  generally,  of  a  corporation  are 
good  without,  2  Kent  Com.  289,  when  acting  within  the  range  of 
its  legitimate  purposes.  The  Bank  of  Columbia  v.  Patterson,  7 
Cranch  R.  299. 

This  act  does  not  authorize  or  require  a  seal,  nor  does  the  gen- 
eral law  in  relation  to  warrants  for  distress  for  rent.  R.  S.  334, 
§§  7,  9.  This  warrant,  we  are  of  opinion,  was  properly  made 
by  the  three  commissioners,  and  is  valid  without  seal. 


{a)  Ante  2G2. 
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The  objections  to  the  tax  lists,  are  for  want  of  an  enumera- 
tion or  specification  of  the  personal  property,  and  because  they 
were  not  made  from  the  last  assessment.  These  objections  are 
equally  groundless.  The  act  directs  the  commissioners  to  make 
lists  of  all  the  persons  liable,  and  of  the  amount  and  valuation 
of  the  taxable  property,  not  of  the  property  itself.  This  was 
done,  and  these  lists  attached  to  the  warrant  as  shown  by  a 
witness,  but  appear  to  have  become  separated  by  use.  The 
other  objection  goes  to  the  date  of  the  warrant  as  fixing  what 
shall  be  deemed  the  last  assessment.  The  act  speaks  of  the 
lists  being  taken  from  the  last  assessment.  This  was  done  in 
March,  from  the  assessment  of  the  previous  year.  Plaintiff  not 
paying  voluntarily,  the  warrant  was  made  in  the  fall,  after 
another  assessment,  it  may  be,  though  not  shown  to  have 
been  so. 

Principles  well  settled  by  the  decisions  will  dispose  of  the 
questions  on  the  demurrers  to  the  remaining  thirty-two  replica- 
tions, together  with  those  already  laid  down. 

The  6th  replication  set  up  a  failure  to  elect  one  of  the  com- 
missioners, but  three  constituted  a  quorum,  and  so  the  replica- 
tion is  no  answer ;  nor  would  it  have  been  to  a  plea  setting  up 
the  fact  that  the  warrant  Avas  made  by  three  only.  So  the  7th, 
18th,  21st,  36th,  and  37th,  amount  in  substance  to  the  same 
thing,  and  are  fully  answered  by  the  principle  already  stated. 

The  1st,  2d,  3d,  4th,  and  2od,  present  the  ground  that  the 
bridge  Avas  not  a  public  bridge,  and  neither  the  public  at  large 
of  the  county,  nor  of  Rockford  and  its  neighborhood,  were  bound 
to  repair  it. 

The  burden  of  opening  and  repairing  roads,  and  of  building 
and  repairing  bridges,  is,  by  the  common  law,  upon  the  counties, 
unless  by  custom  or  statute  it  is  shown  to  be  elsewhere,  as  decided 
in  The  People  on  the  relation  of  Hoes  et  al.  v.  Canal  Trustees, 
14  111.  R.  4U2.  This  burden  may  be  divided  upon  and  between 
the  cour.ty  and  smaller  municipal  divisions,  and  so  may  the 
jurisdiction  and  duties  of  supervision  and  repair,  as  the  legisla- 
ture may  think  proper.  The  whole' subject  is  under  legislative 
discretion.  In  this  case  they  have  created  a  special  corporation, 
and  assigned  it  the  special,  limited  duty,  of  keeping  up  this 
bridge,  by  taxes  which  are  imposed  upon  a  single  township  or 
precinct.  This  act  was  presented  to  the  court  on  the  face  of 
the  pleas,  and  the  court  could  not  have  sustained  the  replica- 
tions without  deciding  the  act  void,  for  want  of  power  to 
pass  it. 

There  seems  to  be  a  misapprehension  of  the  true  character 
of  this  bridge  enterprise  from  the  beginning.     The  public  spirit 
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of  the  people  of  the  to"wn  and  neighborhood  had  led  them  to 
attempt,  bj  voluntary  contribution,  to  do  more  than  was  imposed 
by  the  execution  of  the  laws  in  relation  to  the  roads  and 
bridges.  They  obtained  an  act  of  the  legislature  to  give  form 
and  sanction  to  the  expenditure  of  their  donations  to  build  this 
bridge,  by  men  chosen  and  appointed  by  their  wish  in  the  act. 
The  bridge  was  erected  at  an  expense  exceeding  their  contri- 
butions. To  provide  for  its  constant  repair  and  meet  this  debt,  a 
petition  was  presented  to  the  legislature  asking  authority  to  levy 
a  tax,  and  the  act  of  25ih  of  February,  1817,  was  passed  to 
meet  the  exigency. 

The  misapprehension  is  embodied  in  the  22d,  24th,  25th,  26th, 
2Tth,  28th,  and  29th  replications,  and  in  substance  shows  and 
treats  the  whole  as  one  of  private  individual  interest.  That  the 
funds  subscribed  had  been  injudiciously  squandered,  and  the 
building  committee  involved  in  debt ;  and  that  the  petition  for 
this  last  law  had  been  fraudulently  obtained,  and  an  imposition 
thereby  practiced  on  the  legislatm-e,  to  procure  reimbursement 
of  the  debt  incm'red  in  building  the  bridge ;  and  that  the  bridge 
was  the  private  property  of  the  building  committee.  And, 
therefore,  the  act  is  a  judicial  award  of  a  debt,  for  payment  of 
which  the  tax  is  levied.  The  entire  conception  is  erroneous, 
and  had  it  been  presented  in  this  shape  years  ago,  much  expen- 
sive and  useless  litigation  might  have  been  saved  by  an  earlier 
decision.  So  far  as  raising,  collecting,  and  expending  the 
private  subscription  was  concerned,  it  was  a  private  matter,  but 
upon  a  public  object.  But  it  was  at  all  times  competent  for  the 
legislature,  without  petition,  to  require  the  building  of  this 
bridge,  by  a  general  county  tax,  or  by  a  precinct  or  township 
tax,  if  the  policy  was  thought  best  to  subdivide  the  temtorial 
jurisdiction  and  supervision,  and  a  distribution  of  these  public 
burdens  to  the  lesser  divisions,  within  which  the  object  was 
located.  So  the  act  is  not  judicial.  The  State  does  not  allow 
itself  to  be  sued,  but  it  may  here  investigate  and  determine  its 
own  indebtedness,  and  assume  the  debts  due  to,  or  from  others. 
So  it  may  direct  the  county  authorities  to  ascertain  and  allow 
just  claims  upon  the  public  treasury,  or  may  ascertain  and  fix 
that  amount,  and  direct  the  raising  of  means,  by  taxation,  for 
its  payment.  The  public,  county,  and  township  funds  are 
under  legislative  control,  and  so  decided  in  The  County  of  Pike 
V.  The  State,  11  111.  R.  202  :  and  The  County  of  Richland  v. 
The  County  of  Lawrence,  12  111.  R.  1.  These  local  municipal 
corporations  are  created  for  convenience  in  the  police  arrange- 
ments, but  their  powers  and  duties  remain  subject  to  the  public 
will,  through  the  legislative  body.    Under  these  views  and  prin- 
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ciples,  M'e  perceive  no  objection  interposed  by  the  constitution,  or 
of  private  or  vested  riglits,  to  a  legislative  direction  to  refund 
moneys  advanced  for  the  public  use  ;  or  to  the  purchase  of  private 
property  for  their  accommodation.  I  am  speaking  of  the  ques- 
tion of  legislative  power,  and  as  to  this,  I  can  perceive  no  lack, 
in  their  direction  even,  to  levy  a  tax  for  the  part  as  well  as  the 
■whole  bridge.  "What  has  been  said  in  relation  to  the  tax  lists,  has 
disposed  of  the  8th,  9th,  10th,  11th,  12th  and  loth  replications. 
The  31st  simply  alleged  that  commissioners  "were  not  sworn,  and 
is  a  simple  traverse  of  one  fact  stated  in  the  pleas,  and  should 
have  concluded  to  the  country  ;  the  same  maybe  said  of  the  20th. 
The  14th,  15th,  16th,  17th,  19th,  32d,  33d,  34th,  and  35th 
allege  that  the  horse  was  a  beast  of  the  plough,  used  for  tillage 
of  plaintiff's  farm  in  the  precinct,  that  this  was  a  common  law 
distress,  and  not  salable,  yet  defendant  sold  the  horse  on  eleven 
or  twelve  days'  notice. 

This  class  is  fully  answered  in  the  case  of  Dunlap  v.  Gallatin 
County,  ante  p.  7,  in  which  county  taxes  are  held  to  create  a 
lien,  and  take  precedence  and  priority  to  judgments.  All  the 
principles  applicable  to  the  prerogative  priority  of  the  crown  in 
this  respect,  equally  apply  to  the  public  dues  for  taxes,  and  the 
lien  has  been  repeatedly  declared  by  statute,  nor  are  we  advised 
that  any  property  is  exempt  from  levy  and  sale  for  the  public  dues 
of  this  kind. (a) 

Judgment  affirmed. 
{</)  Shaw  r.  Dennis^,  5  Gil.  R.  405. 


Alexander  Young  et  al.,  appellants,  v.  Bernard   Dowling, 

appellee. 


APPEAL  FROM  CARROLL. 


A  guardian's  sale  of  real  estate  was  not  reported  to  and  approved 
by  the  circuit  court ;  an  action  of  ejectment  was  brought  against  the 
l^urchaser  at  this  sale,  who  had  paid  for  the  land  and  supjjosed  hi.s 
title  perfect ;  he  sought  relief  in  equity  by  enjoining  the  suit  and 
praying  to  have  his  title  confirmed  : — Htkl,  that  equity  could  not 
relieve  in  such  case. 

Where  a  statute  says  that  a  title  to  land  may  be  transferred  in  a 
particular  way,  it  must  be  done  in  the  way  prescribed,  or  it  receives 
no  sanction  from  the  statute,  and  is  void. 
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If  at  the  time  of  a  guardian's  sale  the  infiint  has  but  an  equitable 
title  and  subsequently  acquires  the  legal  title,  equity  will  compel  a 
conveyance  to  the  purchaser,  of  the  subsequently  acquired  legal  title, 
on  the"  ground  that  the  legal  title  was  held  as  a  trust. 

Alexander  Young  and  others  commenced  their  action  of  eject- 
ment against  Dowling,  to  recover  certain  lots  in  the  town  of 
Galena,  which  Dowling  had  purchased  at  a  guardian's  sale  some 
years  before.  Dowling  filed  this  bill  to  enjoin  this  suit  at  law, 
and  to  have  his  title  confirmed.  The  bill  for  an  injunction 
charges  that  the  only  defect  in  the  title  of  Dowling  was  the  omis- 
sion of  the  guardian  to  report  his  sale  of  the  land  to  the  circuit 
court,  and  have  the  proceedings  there  approved.  The  sale  by  the 
guardian  was  made  in  1846  ;  aijd  that  Dowling  since  the  purchase 
had  made  permanent  and  valuable  improvements  on  the  land,  be- 
lieving his  title  perfect.  A  demurrer  was  interposed  to  the  bill, 
which  was  overruled  by  the  court,  and  the  respondents  standing 
by  their  demurrer,  the  Circuit  Court  of  Carroll  county,  at  April 
term,  1853,  Wilkin'sox,  Judge,  presiding,  perpetually  enjoined 
the  action  of  ejectment,  and  entered  a  decree  confirming  the  title 
of  Dowling,  at  the  costs  of  the  respondents.  The  respondents 
appealed. 

HiGGEN's  and  Strother,  for  appellants. 

BLACKrn'ELL  and  Beckwith,  for  appellee. 

Catox,  J.  In  this  case  a  very  important  principle  is  involved, 
which  demanded  and  has  received  the  most  careful  considera- 
tion of  this  court.  The  complainant  in  this  case  claims  title  to 
the  premises  in  question  under  a  guardian's  sale  made  in  1846, 
under  an  order  of  the  circuit  court.  The  title  in  the  case  of 
Young  V.  Keogh,  11  111.  642,  was  precisely  like  this  in  every 
respect,  being  derived  under  a  sale  made  by  the  same  guardian, 
and  under  the  same  decree,  and  made  at  the  same  time  with 
the  sale  under  which  the  complainant  claims  title,  so  that  that 
decision  applies  to  this  case  precisely  the  same  as  if  it  had  been 
made  upon  this  identical  title.  The  court  there  decided  that 
all  the  proceedings  were  regular  except  that  the  guardian  never 
made  a  report  of  his  proceedings  under  the  order  of  sale,  as  that 
order  had  directed  and  the  statute  required.  For  that  defect 
this  court  decided  that  the  sale  was  void,  and  that  no  legal  title 
passed  to  the  purchaser  by  the  deed  which  the  guardian  had 
executed.  This  court  then  said :  "There  is  no  avoiding  the 
conclusion  that  the  title  does  not  vest  in  the  purchaser  till  the 
report  is  made  and  approved.  The  language  of  the  statute  is 
so  explicit   and  unequivocal  that  it  neither  admits  of  doubt  or 
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argument."  Since  the  decision  of  that  case,  a  trial  in  ejectment 
has  been  had  between  the  complainant  and  defendants  in  this 
bill,  in  which  these  defendants  recovered  a  judgment  in  eject- 
ment against  the  complainant,  thus  determining  in  conformity 
to  the  decision  of  this  court  in  the  other  case,  that  the  com- 
plainant acquired  no  legal  title  by  his  purchase.  This  bill  is 
tiled  against  the  heirs  who  were  plaintiffs  in  the  ejectment  suit, 
praying  an  injunction  to  restrain  the  execution  of  the  judgment 
rendered  in  that  cause,  and  for  general  relief.  The  bill  sets  out 
the  decree  of  the  circuit  court,  ordering  the  guardian  to  sell,  the 
fact  of  the  sale  to  the  complainant  for  the  full  value  of  the  pro- 
perty, that  he  paid  the  purchase-money  to  the  guardian,  and  took 
a  deed  from  the  guardian  for  the  premises  ;  and  that,  believing 
he  had  a  perfect  title  to  the  premises,  he  took  possession  under 
his  deed,  and  made  valuable  and  lasting  improvements  on  the 
premises  of  the  value  of  $2,500  ;  and  that  he  was  not  aware  of 
any  defect  in  his  title  till  the  commencement  of  the  eject- 
ment suit,  which  was  after  the  death  of  the  guardian,  when  it 
was  impossible  to  compel  a  return  of  the  sale  to  be  made  by 
the  guardian,  and  to  procure  an  approval  thereof  by  the  circuit 
court. 

It  is  insisted,  in  support  of  this  bill,  that  here  was  the  creation 
of  a  power  which,  in  itself,  was  perfect  and  complete,  but 
which,  through  the  mistake,  accident,  or  inadvertence  of  the 
guardian,  was  defectively  exercised  or  executed  ;  and  that  it  is 
competent  for  a  court  of  equity  to  relieve  against,  and  to  give 
him  a  title,  which  by  reason  of  such  defect  the.  law  will  not 
give  him.  Where  a  power  is  created  by  an  individual,  or  the 
party  interested  in  the  exercise  of  the  power,  and  that  power  is 
defectively  executed  by  the  agent  appointed  by  the  power  to 
execute  it,  courts  of  equity  may  interfere  and  relieve  against 
such  defect,  for  the  purpose  of  carrying  out  the  purposes 
intended  by  the  creator  of  the  power,  and  the  agent  who  imper- 
fectly executed  it.  But  the  general  rule  is  otherwise  where  the 
power  is  created  by  law  and  without  the  concurrence  of  the 
party  whose  interests  are  to  be  affected  by  its  exercise.  Mr. 
Justice  Story  says:  "But  in  cases  of  defective  execution  of 
powers  Ave  are  carefully  to  distinguish  between  powers  which 
are  created  by  private  parties  and  those  which  are  specially 
created  by  statute  ;  as,  for  instance,  the  powers  of  tenants  in 
tail  to  make  leases.  The  latter  are  construed  with  more  strict- 
ness ;  and  whatever  formalities  are  required  by  the  statute  must 
be  punctually  complied  with,  otherwise  the  defect  cannot  be 
helped,  or  at  least  may  not,  perhaps,  be  helped  in  equity,  for 
courts  of  equity  cannot  dispense  with  the  regulations  prescribed 
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by  a  statute  ;  at  least  where  tlicy  constitute  the  apparent  policy 
and  object  of  the  statute."  1  Story  Eq.  §  96.  Such,  in  our 
judgment,  is  emphatically  the  case  before  us.  Here  the  statute 
has  created  a  power  to  divest  infants  of  their  estate  for  certain 
objects,  specifying  those  objects,  and  prescribing  the  precise 
mode  of  doing  it,  and  stating  clearly  what  acts  shall  be  done 
in  order  to  pass  the  title.  When  the  legislature  created  this 
power,  it  foresaw  the  abuse  and  injustice  to  which  it  was  liable, 
and  prescribed  these  forms  for  the  very  purpose  of  guarding 
against  such  abuse,  and  this  constitutes  the  manifest  policy  of 
the  law.  Here  the  legislature  prescribed  a  certain  act  to  be 
done,  which  is  the  final  consummation  of  the  exercise  of  the 
power,  and  this  last  act,  it  has  said,  should  pass  the  title  ;  and 
in  construing  that  statute,  we  have  determined,  that  without 
that  act  the  title  did  not  pass.  This  act,  from  its  very  nature, 
was  one  of  the  most  important  acts  dictated  by  the  law,  to 
guard  against  abuse,  and  to  protect  the  interests  of  the  infants 
whose  estate  was  to  be  taken  from  them  without  their  consent. 
This  is  the  statute:  "It  shall  be  the  duty  of  the  guardian 
making  such  sale,  so  soon  as  may  be,  to  make  return  of  such 
proceedings  to  the  court  granting  the  order,  which,  if  approved 
by  the  court,  shall  be  recorded,  and  shall  vest  in  the  purchaser  or 
purchasers  all  the  interest  the  ward  had  in  the  estate  so  sold."  If 
there  be  any  act  prescribed  by  the  statute  which  should  be 
deemed  essential  to  a  valid  execution  of  the  power  conferred  by 
the  law,  it  is  this,  which  the  statute  says  shall  be  the  one  which 
shall  vest  the  title  in  the  purchaser  ;  and  it  is  this  act,  of  all 
others,  which  is  best  calculated  to  secure  the  interest  of  the 
infant  against  the  mis-conduct  or  indiscretion  of  the  guardian, 
for  by  it  the  court  is  required  to  revise  and  examine  the  acts  of 
the  guardian  in  making  the  sale ;  and  if  not  fair  and  just  in 
all  respects,  or  if  not  in  pursuance  of  the  previous  order  of  the 
court,  the  sale  will  not  be  approved,  in  which  event  all  the  acts 
of  the  guardian  stand  for  nought.  This  was  a  wise  provision 
of  the  legislature,  which  says,  in  substance,  that  the  sale  shall 
confer  no  right,  and  the  guardian's  deed  shall  convey  no  title, 
and  that  all  acts  done  in  pais  shall  remain  in  abeyance,  till  the 
court  has  examined  and  reviewed  them,  and  entered  its  appro- 
val on  its  records.  And  yet  this  act,  so  manifestly  forming  a 
most  essential  element  in  the  policy  of  the  statute,  we  are  asked 
to  dispense  with,  because  at  this  distance  of  time,  and  after  the 
decease  of  the  guardian  who  made  the  sale,  these  heirs  may 
not  be  able  to  show  any  sufiicient  reason  which,  in  the  opinion 
of  a  court  of  equity,  would  have  required  the  circuit  court  to  set 
aside  the  sale  made  by  the  guardian.     The   law  has  not  vested 
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the  court  of  clianceiy  with  the  jurisdiction  to  tipprovc  or  dis- 
approve of  the  acts  of  the  guardian,  but  that  jurisdiction  was 
vested  in  the  circuit  court,  which  ordered  the  sale.  It'  chancery 
may  interfere  and  dispense  wirh  one  of  the  requirements  of  the 
statute,  it  may  with  another,  and  thus  in  its  unlimited  discre- 
tion it  may  fritter  away  the  whole  statute.  It  is  seriously 
claimed,  that  because  the  purchaser  purchased  in  good  faith, 
and  paid  the  full  value  of  the  property  to  the  guardian  of 
the  owners,  that  thereby  an  equity  is  raised  in  his  favor  and 
against  them  which  the  court  will  enforce.  Equities  do  not  arise 
upon  statutory  acts  without  the  volition  of  those  against  whom  the 
equity  is  charged.  Suppose  this  guardian,  seeing  that  a  case 
existed  which  would  require  the  circuit  court  to  order  a  sale 
of  the  infant's  estate,  and  in  ignorance  of  the  law,  but  in  all 
honesty,  had  sold  the  estate  for  its  full  value,  without  an 
order  of  the  court,  to  a  purchaser  who,  in  good  faith,  supposed 
he  was  getting  a  good  title  ;  in  that  case  the  purchaser's  equity 
Avould  be  just  as  strong  as  is  the  equity  in  this  case,  and,  should 
we  now  hold  that  the  purchaser  here  acquired  an  equitable  title 
which  should  be  enforced  against  the  heir,  it  would  be  equally 
our  duty,  when  the  case  supposed  arises,  to  compel  a  con- 
veyance to  the  purchaser,  and  then  the  entire  statute  would  be 
gone.  But  tlie  truth  is,  the  purchaser  at  these  statutory  sales 
gets  no  imperfect  equitable  title  which  may  be  perfected  in  chan- 
cery ;  he  gets  the  whole  title  which  the  infant  had,  or  he  gets  no 
title  whatever.  Undoubtedly,  if  at  the  time  of  the  sale  the  infant 
had  but  an  equitable  title,  and  subsequently  acquires  the  legal 
title,  that  equity  will  compel  him  to  convey  to  the  pur- 
chaser such  subsequently  acquired  legal  title,  but  that  would  be 
upon  the  ground  that  he  acquired  the  legal  title  by  reason  of  the 
equitable  title  which  had  been  regularl}'  sold,  and  that  he  took 
the  legal  title  simply  as  trustee.  In  such  a  case  equity  could 
undoubtedly  enforce  the  trust. (a) 

Nor  has  the  complainant  here  the  appearance  of  equity 
against  the  heirs  Avhich  he  supposes.  The  case  does  not  show- 
that  the  guardian  appropriated  the  money  which  he  received  of 
the  complainant  to  the  support  and  education  of  the  infants,  or 
invested  it  in  other  estate  for  their  benefit,  or  applied  it  in  any 
way  to  their  use.  It  simply  shows  that  he  received  it  as  guardian. 
Had  the  money  been  invested  in  other  lands  for  the  infants, 
it  may  be  that  it  could  be  followed  there  by  the  complain- 
ant ;  and  even  if  it  were  shown  that  the  money  had  been 
applied  to  their  support  and  education,  there  w^ould  be  some 
reason  for  saying  that  this  should  affect  their  conscience,  and 
require  them  to  refund  it  after  they  became  of  age  ;  but  that 

(rt)  Young  V.  Loraine,  11  III.  E.  641,  643. 
ILL.  R.  VOL.  XV.  32 
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question  is  not  here,  for  it  is  not  sliovrn  ■what  the  guardian 
did  -with  the  money.  The  comph\inant  knew,  or  should  have 
known,  when  he  bought  the  hind,  that  he  got  no  title  till  the  sale 
-was  reported  to  the  court  and  approved,  and  that  it  was  his  place 
to  see  that  the  guardian  performed  his  duty  in  this  regard,  as 
in  any  other  which  was  essential  to  il>e  validity  of  his  title. 
Suppose  the  guardian  had  omitted  to  make  the  deed,  could  he 
now  be  allowed  to  say  that  he  supposed  the  guardian  had  per- 
formed his  duty  and  done  it,  and  ask  this  court  to  dispense  with 
that  essential  act  ?  The  complainant  was  in  a  position  to  compel 
the  guardian  to  make  a  report  to  the  court,  and  thus  enable 
that  tribunal  to  inspect  his  proceedings  and  see  that  the 
interests  of  the  inftrnts  had  not  been  sacrificed  while  they  were 
perfectly  powerless  in  his  hands,  and  incapable  of  thinking  or 
knowing  or  doing  any  thing  aflecting  their  interests.  All  the 
rights  of  parties  thus  situated  are  reserved,  and  they  are  to  be 
considered  as  opposing  and  protesting  against  every  thing  which 
is  done  affecting  their  interests.  This  is  a  special  proceeding 
provided  by  the  statute,  by  which  the  title  to  land  of  third 
persons  is  divested  without  their  consent,  and  not  only  against 
their  will,  but  that,  too,  when  they  are  incapable  of  making  an 
effort  to  protect  themselves  ;  and  such  being  the  case,  it  was  the 
duty  of  the  legislature  to  throw  every  check  and  safeguard  around 
the  proceeding  to  protect  the  rights  of  the  infants  from 
becoming  a  prey  to  avarice  and  dishonesty.  This  was  done  by 
requiring  the  court  to  supervise  the  whole  proceeding,  and  if  all 
was  found  right  and  fair  to  approve  them,  until  which  time  all 
the  acts  Avhich  had  been  done  were  merely  preliminary,  having  in 
themselves  no  binding  effect.  It  was  the  manifest  policy  of 
the  law  to  make  the  court  the  special  guardian  of  the  infant, 
to  see  that  he  was  not  defrauded  by  his  general  guardian  or 
others.  This  policy  of  the  law  must  be  upheld.  The  statute 
alone  created  the  power  to  sell  the  land,  and  required  that  it 
should  be  exercised  in  a  particular  way  to  make  it  valid,  and 
in  no  other  way  can  it  acquire  validity.  This  sale  and  proceed- 
ing was  either  comformable  to  the  law,  or  it  was  not.  If  the 
former,  it  conveyed  a  good  title.  If  the  latter,  it  was  illegal, 
and  nothing.  The  statute  says  the  title  might  be  transferred  in  a 
particular  wa}',  and  if  done  in  any  other  way  the  statute  gives  it 
no  sanction,  and  it  is  as  void  as  if  there  were  no  statute  on  the 
subject.  This  is  not  a  power  created  by  a  power  of  attorney  or 
by  will,  where  the  court  may  aid  a  defective  execution  of  the 
power,  where  it  is  necessary  to  carry  into  effect  the  intention  of 
the  donor  of  the  power,  whose  interests  were  affected  by  its 
•execution. 
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We  are  not  "witliout  authority  directly  on  tliis  point.  The  case 
of  Bright  t'.  Boyd,  1  Story  11.  478,  is  almost  precisely  like  this  in 
all  its  essential  particulars.  There  an  administrator  had,  in  pur- 
suance of:  a  statute,  been  authorized  by  the  probate  court  to  sell 
land  left  by  the  deceased  for  the  payment  ot"  debts.  The  statute 
required  that  previous  to  the  sale  the  administrator  should  file  a 
bond  with  the  probate  court,  approved  by  that  court.  Previous  to 
the  sale  a  bond  was  executed,  by  sureties,  and  who  were  approved 
by  the  court,  but  the  bond  was  not  actually  approved  by  the  court 
■  and  filed.  The  administrator  advertised  and  sold  the  premises  in 
pursuance  o£  the  order  of:  the  court,  for  their  full  value,  and  exe- 
-cuted  a  deed,  &c.,  and  the  purchasers  had  made  valuable  improve- 
ments thereon.  The  heir  recovered  the  premises  in  ejectment,  for 
the  reason  that  no  bond  had  been  filed  by  the  administrator,  and 
approved  by  the  court ;  and  the  bill  was  filed,  praying  that  the 
heirs  might  be  decreed  to  pay  the  value  of  the  improvements  or 
release  to  the  purchaser.  Story,  J.,  after  adverting  to  the  decision 
at  law,  said  :  "It  is  now  argued,  that  however  cori'ect  this  doc- 
trine may  be  at  law,  yet  in  a  court  of  equity  the  omission  to  give 
the  bond  within  the  stipulated  time,  ought  not  to  be  held  a  fatal 
defect,  but  it  should  be  treated  as  an  inadvertence,  or  accident, 
properly  remediable  in  a  court  of  equity.  We  do  not  think  so. 
The  mistake  was  a  voluntary  omission  or  neglect  of  duty,  and  in 
no  just  sense  an  accident.  But  if  it  were  otherwise,  it  would  be 
difficult,  in  the  present  case,  to  sustain  the  argument.  This  is  not 
the  case  of  the  defective  execution  of  a  power  created  by  the  tes- 
tator himself,  but  of  a  power  created  and  regulated  by  statute. 
Now  it  is  a  well  settled  doctrine,  that  although  courts  of  equity 
may  relieve  against  the  defective  execution  of  a  power  created  by 
a  party,  yet  they  cannot  relieve  against  the  defective  execution 
of  a  power  created  by  law,  or  dispense  with  any  of  the  formalities 
required  thereby  for  its  due  execution,  for  otherwise  the  whole 
policy  of  the  legislative  enactments  might  be  overturned.  There 
may,  perhaps,  be  exceptions  to  this  rule ;  but  if  there  be,  the 
present  case  does  not  present  any  circumstances  which  ought  to 
take  it  out  of  the  general  rule.  Therefore,  it  seems  to  us,  that 
the  non-compliance  with  the  statute  prerequisites  in  the  present 
case,  is  equally  fatal  in  equity  as  it  is  in  law."  It  would  be  diffi- 
cult to  find  upon  any  question  a  case  more  directly  in  point,  and 
if  it  be  the  law,  of  which  we  have  no  doubt,  it  settles  the  case 
conclusively,  (a) 

The  decree  of  the  circuit  court  must  be  reversed,  and  the  bill 
dismissed. 

ScATES,  J.,  dissents.  Decree  reversed. 

(a)  Harvey  v.  Sweet,  16  111.  R.  127  ;  Penn  v.  Heisey,  19  111.  R.  295  ; 
Schnell  v.  City  of  Chicago,  33  111.  II.  393  aud  cases  cited  ;  2  Story's  Eq. 
Jur.  Bee.  799,  &c. 
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LoREN  G.  Butler,  appellant,  v.  Henry  R.  Mehrling,  appellee^. 
APPEAL  FROM  JO  DAVIESS. 

In  replevin  where  there  is  judgment  of  retorno  for  costs,  and  an  inquiry 
of  damages  for  the  detention,  a  jury  may  be  called  to  assess  the  dam- 
ages, or  the  court  may  assess. 

In  such  case  the  value  of  the  use  of  the  property  during  detention, 
is  the  ti'ue  measure  of  damages,  and  not  the  value  of  the  property 
alone.  Speculative  or  expecl;ed  profits  from  the  use  of  the  property',, 
or  smart  money,  should  not  be  given. 

Testimony  compounded  of  fact  and  opinion,  in  valuing  the  iise  of 
property  by  those  acquainted  with  the  kind  and  its  uses,  is  proper  for 
consideration  in  estimating  damages  in  replevin. 

This  cause  was  tried  at  November  term,  1853,  of  tlie  Jo  Daviess 
Circuit  Court,  Sheldon,  Judge,  presiding. 

E.  W.  Tracy,  for  plaintiff  in  error. 

M.  Y.  Johnson,  for  defendant  in  error. 

ScATES,  J.  Defendant  replevied  certain  horses  and  other 
property  of  plaintiflF,  which  had  been  trained  and  used  for  circus 
purposes.  Plaintiff  replevied  the  same  on  the  17th  of  August, 
and  at  November  term  of  Jo  Daviess  circuit  court  following,  dis- 
missed his  action  of  replevin.  Judgment  of  retorno  for  costs,  and 
an  inquiry  of  damages  for  the  detention.  At  the  instance  of  the 
defendant  a  jury  were  called  to  assess  these  damages,  to  which 
the  plaintiff"  objected  ;  and  this  raises  the  first  question  which  we 
notice. 

There  was  no  error  in  this.  The  constitution  secures  the  right 
of  trial  by  juries,  but  this  court  says  in  Campbell  v.  Head,  13 
111.  R.  127,  that  it  has  no  application  to  a  case  like  this  ;  and 
the  legislature  may  empower  the  court  to  assess.  On  the  other 
hand  we  do  not  so  read  or  understand  the  act,  R.  S.  45,  p.  434,  § 
6,  as  obliging,  but  authorizing  the  court  to  assess.  They  may  well 
call  a  jury  to  do  so,  as  was  done  in  this  case. 

The  next  question  we  notice  is,  as  to  the  law  as  sought  to  be 
laid  down  by  the  plaintiff  in  the  several  instructions  refused. 

The  court  instructed  that  the  value  of  the  use  of  the  property 
during  detention,  is  the  true  measure  of  damages,  and  not  the 
value   of  the  property  alone.       The    speculative    or    expected 
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proJBts  from  its  use,  is  not  the  proper  criterion  or  measure  of 
damages,  but  a  reasonable  compensation  for  its  use  or  rent ;  and 
no  particuhiv  injury  is  admissible,  no  smart  money,  or  vindictive 
damages,  can  be  given. 

These  propositions  lay  down  a  correct  rule  in  relation  to  the 
measure  of  damages  under  our  statute  inquiry.  Green  v.  Mann, 
11  111.  R.  616. 

The  next  question  is  presented  by  objections  to  the  testi- 
mony as  it  was  introduced  and  again  repeated  in  the  character 
of  the  instructions  asked  and  refused  by  the  court.  Certain 
witnesses  Avho  had,  some  but  slight,  and  some  no  knowledge 
of  this  property,  were  called  to  fix  the  amount  of  damages  ; 
and  who  testified  to  the  value  of  such  property  for  circus  exhi- 
bitions at  different  seasons  of  the  je-Aw  These  witnesses  had 
more  or  less  experience  with  circuses,  and  the  profits  of  their 
exhibitions,  and  based  their  opinions  on  such  knowledge  of  this 
kind  of  property  and  this  use  of  it,  in  other  States  and  coun- 
tries, with  a  limited  experience  of  it  in  this  State.  All  this 
kind  of  testimony  was  objected  to  as  incompetent,  but  admitted 
by  the  court. 

On  this  point  the  court  instructed  the  jury,  that  opinions 
based  entirely  upon  supposed  profits  of  a  circus,  are  not  proper 
evidence  of  the  value  of  its  use,  and  should  be  disregarded ; 
and  that  speculative  profits  do  not  give  the  true  criterion  of  dam- 
ages ;  but  in  fixing  the  value  of  its  use,  the  witness  is  not  confin- 
ed to  the  value  for  use  alone  in  Jo  Daviess  county,  but  anywhere 
possessor  may  choose ;  but  if  witness'  estimate  of  its  value  is 
based  alone  upon  the  belief  that  people  attend  circuses  better  at 
a  particular  season,  it  is  inadmissible. 

The  instructions  refused  w^ere  numerous,  but  need  not  be  set 
out  at  large,  as  we  think  the  substance  will  fully  present  the 
principles  they  asked  to  be  laid  down  as  law  on  this  inquiry. 

They  are. 

That  valuations  based  solely  upon  a  belief  that  witness  could 
make  the  amount  in  a  good  season  : 

That  the  value  of  its  use  in  New  York,  Pennsylvania,  Ohio, 
Louisiana,  or  the  West  Indies,  or  another  State,  is  not  the  crite- 
rion of  damages,  but  in  Jo  Daviess  county,  Illinois : 

That  the  opinion  of  a  witness,  unacquainted  with  the  value 
of  its  use  in  Illinois,  but  only  in  other  States  and  cities,  and  of 
its  value  for  any  other  than  circus  purposes,  ought  to  be  dis- 
regarded : 

That  like  opinion  of  value  by  a  non-resident  witness  unac- 
quainted, or  of  short  experience,  in  the  use  of  such  property  in 
Illinois,  and  unacquainted  with  the  leasing,    renting,  hiring,  or 
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chartering  such  property  for  such  uses,  is  not  proper  evidence  and 
ought  to  be  disregarded  : 

That  opinions,  based  upon  what  was  made  by  defendant  exhib- 
iting at  Chicago,  with  this  property  ;  or  from  helping  to  train  and 
take  care  of  it  in  Chicago,  are  not  admissible  and  should  be  dis- 
regarded. 

Other  instructions  required  the  defendant  to  prove  a  detention 
on  this  writ  of  inquiry  ;  that  the  property  had  not  been  returned  ; 
and  declaring  that  the  judgment  of  retorno  had  not  taken  effect ; 
and  that  defendant  must  prove  a  return  of  all  or  a  part  of  the 
property. 

None  of  these  propositions  lay  down  the  law  correctly  upon  the 
question  before  the  court. 

This  inquiry  is  given  by  statute,  immediately  upon  dismissal 
of -the  replevin  suit,  and  embraces  the  damages  suffered  to  the- 
amount  of  the  value  of  the  use  of  the  property  for  the  time  it 
had  been  detained.  The  default  and  the  dismissal  conclude  all 
inquiry,  whether  it  has  or  has  not  been  detained  ;  of  ownership, 
and  a  right  to  have  it  returned.  Neither  is  the  actual  return  any 
further  in  question  than  that  plaintiff  might  show  it  in  mitigation, 
by  shortening  the  period  of  its  actual  detention. 

The  error  in  the  propositions  in  relation  to  the  opinions  of  wit- 
nesses is  in  this,  that  they  are  incompetent  on  account  of  the  means- 
of  information  upon  which  they  are  based.  This  is  predicated 
upon  the  idea  that  they  are  offered  as  experts,  and  the  means 
stated  by  them,  will  not  justify  the  court  in  so  classing  them,  as 
was  answered  by  the  court  in  Lincoln  and  wife  v.  Inhabitants  of 
Barre,  5  Gush.  R.  590,  in  relation  to  one  called  to  prove  the 
manner  of  constructing  a  highway,  who  had  only  had  experience 
as  a  surveyor,  and  not  as  a  builder  of  them. 

So  in  Hager  v.  Edmonds,  the  court  exclude  the  witness  when 
offered  as  an  expert  to  prove  a  common  estimate,  equally  within 
any  man's  competency,  who  is  acquainted  with  the  necessary  facts. 
4  Barb.  S.  C.  R.  257^.  So  ruled  in  Robertson  v.  Stark,  15  N.  H. 
R.  112. 

It  is  true,  probably,  that  mere  opinions,  as  opinions,  when  offer- 
ed in  evidence,  should  be  confined  to  experts  in  the  question  of 
skill  or  science  as  such,  which  are  open  to  that  kind  of  proof,  and 
for  Avant  of  better.  But  there  are  many  cases  in  which  exceptions 
admit  opinions  as  competent,  and  leave  the  weight  due  them 
to  the  jury,  according  to  the  means  of  information  and  intelli- 
gence of  the  witness.  So  it  is  said  in  McKee  v.  Nelson,  4  Cow. 
R.  356,  and  approved  in  Steamboat  Clipper  v.  Linus  Logan,  18 
Ohio  R.  396,  as  a  case  where  testimony  from  necessity  embraces 
a  compound  of  facts  and  opinions. 
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And  such  is  the  case  usually  in  relation  to  the  value  of  prop- 
erty and  its  use,  that  is,  of  common  kinds  at  least.  This  valua- 
tion was  of  the  use  of  the  property.  In  valuing  the  property 
itself,  but  little  weight  would  be  given  to  one  who 'knew  nothing 
of  the  property.  But  in  valuing  its  use,  those  acquainted  with 
the  kind  and  use  of  such  property,  may  be  allowed  to  testify  as 
to  the  value  of  the  use  of  such  property,  and  such  opinions  may 
be  weighed,  together  Avith  similar  opinions  of  those  who  know  the 
property  itself.  Qreater  weight  Avould  be  due  and  given  to  those 
whose  superior  intelligence  and  means  of  knowledge  must  ever 
outweigh  the  less  in  human  transactions.  Still,  however,  little 
Aveight  might  be  given  to  an  opinion  upon  very  limited  means  of 
information,  yet  it  could  hardly  be  excluded  for  incompetency. 
The  same  ground  of  objection  would  exclude,  probably,  nearly  all 
the  testimony  in  this  case,  as  few  have  an  actual  knowledge  of 
the  propertA%  nor  of  its  use  alone,  before  or  since  the  replevin. 
Its  value  is  matter  of  opinion,  of  estimate,  and  it  must  be  admit- 
ted as  matter  of  necessity,  else  the  value  cannot  be  proven,  the 
law  having  no  other  standard  to  fix  the  value,  as  a  fact,  than 
opinions  of  witnesses. (a) 

This  is  not  one  of  those  cases  Avhere  experts  can  give  opinion 
as  testimony,  but  it  is  rather  one  of  the  exceptions  to  the  general 
rule,  that  facts  alone,  and  not  opinions,  shall  be  admissible.  Nor 
is  it  a  sufficient  ground  to  exclude  it  altogether,  that  the  means 
of  information  are  not  equal  in  all.  One  founds  his  opinion  of 
its  value  upon  a  belief  that  ho  can  make  so  much  by  its  use  ; 
another  upon  the  ground  that  so  much  has  been  made  by  the  use 
of  the  same  kind  of  property  ;  and  another  by  having  a  knoAA'i- 
edge  of  AA'hat  has  been  made  by  the  use  of  this  identical  property. 
Each  may  state  the  value,  Avhich  is  but  matter  of  opinion,  but  no 
one  could  hesitate,  Avhose  opinion  deserved  the  most  Aveight. 
Those  Avitnesses  Avho  testified  to  a  knowledge  of  the  property,  its 
use,  and  the  profits  of  that  use,  before  and  after  the  replevin, 
shoAV  means  of  information  that  should  have  outAveighed  mere 
speculative  opinions.  xVnd  this  leads  to  the  last  point.  It  is 
alleged  that  the  damages  are  excessive.  So  it  appears  to  the 
Avhole  court.  There  are  few  cases  in  which  Ave  feel  called  upon  to 
interfere  on  this  ground.  The  general  rule  and  its  illustrations 
are  so  indefinite  and  difficult  of  application,  that  little  aid  can 
be  draAvn  from  precedents  ;  and  so  the  court  say  in  Clark  v. 
Morris,  14  111.  R. 

In  Cable  e/  a/,  v.  Dakin  et  al.,  20  Wend.  R.  172  ;  and  Mar- 
quissee  v.  Ormston,  15  Wend.  R.  363,  heavy  damages  were 
given,  the  first  in  replevin,  the  last  on  a  distress  for  rent,  and  the 
courts  refused  to  relieve. 


(a)  111.  &  W.  R.  R.  i\  Van  Horn,  18111.  R.  258. 
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There  were,  in  those  cases,  circumstances  of  aggravation,  and 
those  circumstances  were  viewed  as  authorizing  the  finding  of 
heavy  damages,  in  the  nature  of  smart  money. 

What  might  be  allowable  in  an  action  on  the  replevin  bond,  we 
are  not  called  upon  to  settle.  Bat  under  this  statute,  we  think 
the  intention  was  to  pay  a  fair  value  for  the  use  of  the  property 
during  detention.  Here  the  use  of  property  for  about  four 
months,  worth  fifteen  to  eighteen  hundred  dollars,  is  assessed  at 
^2,200.  We  think  the  estimate  altogether  excessive,  as  the  value 
of  its  use. 

Judgment  reversed,  and  cause  remanded. 

Jucls:mc7xt  reversed. 


The  People,  c^c.  ex  relatione  Tiierox  D.  Brewster  and  Henry 
Jones  v.  Patrick  M.  Kilduef. 

APPLICATIOX  FOR-A  MANDAMUS. 


The  election  law  makes  it  the  duty  of  the  judges  or  board  of  election 
to  make  out  a  certificate,  &c.,  and  returns,  &c.,  to  proper  officers,  who 
constitute  a  hoard  of  election  canvassers  ;  hut  where  no  contest  is 
entered,  this  latter  can  onlj-  declare  the  result  shown  by  the  certifi- 
cates. Thej^  do  not  pass  upon  the  qualitication  of  voters,  nor  decide 
as  to  what  ballots  shall  be  counted. 

These  questions  can  be  decided  by  the  proper  hoard  upon  a  contest. 

The  mayor  and  aldermen  of  Peru  were  a  board  to  canvass  the  cer- 
tificates of  the  judges  of  election  for  like  offices,  but  they  improperly 
assumed  to  canvass  the  ballots,  rejected  some  of  the  ballots  on  account 
of  the  color  of  the  paper,  without  any  contest  of  the  election,  and 
declared  themselves  elected. 

Ballots  upon  paper  tinged  with  blue,  which  has  ruled  lines,  not  placed 
there  as  marks  to  distinguish  the  ballots,  are  upon  white  paper  within 
the  meaning  of  the  statute. 

The  legality  of  an  election  does  not  depend  upon  the  fact  of  the 
declaration  of  the  board  of  election  ;  if  withheld,  or  not  made  through 
illegal  causes,  the  ofiice  will  vest  ;  the  authority,  rights,  and  powers 
of  officers  are  derived  from  the  election  and  not  from  the  returns. 

Mandamus  is  a  proper  remedy  against  an  ex-mayor  to  obtain  posses- 
sion of  a  seal,  books,  papers,  muniments,  &c.,  the  propertj'  of  the 
corporation  ;  and  a  pretended  intrusion  into  or  retention  of  the  office 
of  mayor,  will  not  justify  the  withholding  of  such  property,  so  as  to 
drive  tlie  informant  to  resort  to  a  quo  warranto. 

Every  intendment  is  made  against  a  return  to  a  writ  of  mandamus, 
which  does  not  answer  the  important  facts  ;  and  where  it  is  shown 
that  a  party  had  a  seal  on  the  fifteenth  of  June,  it  is  not  sufficient  to 
avoid  the  writ  bj^  returning  that  he  had  no  control  over  or  possession 
of  it  in  July,  unless  he  shows  how  he  has  parted  with  the  control. 
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The  petition  showed  that  the  cit}''  of  Peru  was  organized 
according  to  charter,  and  first  officers  elected  in  April,  1851  ;  was 
divided  into  two  wards  and  so  continues  ;  that  at  the  annual  election, 
April,  1854,  Brewster  was  elected  mayor,  instead  of  Patrick  M. 
Kilduff,  whose  term  expired.  Birkenbend  was  elected  alderman 
of  first  Avard,  in  the  place  of  McCormick,  whose  term  expired  ; 
and  Dana,  alderman  of  second  ward,  in  place  of  0.  A, 
Holmes. 

Churchill  Coffing,  first  ward,  and  John  L.  Coates,  second  ward, 
were  the  aldermen  holding  over  till  1855.  At  the  time  of  election 
Coffino'was  absent  from  the  State,  and  until  on  or  about  27th  of 
May,  1854. 

That  on  the  11th  of  April,  Brewster,  Birkenbend,  and  Dana 
took  and  subscribed  the  oath,  same  as  required  by  statute  ;  on  the 
same  day  filed  certificate  with  the  then  clerk  of  the  city  council, 
"  of  which  the  said  Kilduff  then  or  immediately  thereafter  was 
informed." 

Within  a  day  or  two  after  they  so  qualified,  Brewster  called  a 
meeting  of  council,  of  which  Coates,  Birkenbend,  and  Dana  were 
notified  (all  of  the  council  except  Coffing,  who  was  absent),  all  of 
whom  assembled  at  the  council  room,  or  place  of  usual  meeting  ; 
did  not  organize  then  ;  on  proposal  of  Coates  to  adjourn  to  2"2d 
of  April,  in  the  hope  that  Coffing  might  return  to  meet  with  them, 
proposing  to  telegraph  him. 

Afterwards  (Cofling  not  having  returned)  Brewster,  as  mayor, 
called  a  special  meeting  at  council  room  on  said  22d  of  April ;  at 
which  time  council  met  and  organized,  namely  Brewster,  Coates, 
Birkenbend,  and  Dana  ;  but  Coates  took  no  part  in  the  proceed- 
ings except  to  be  present. 

Proceedings  of  that  meeting  given — 1st,  declaring  result  of 
election  ;  2d,  electing  town-clerk  and  other  minor  officers  ;  adjourn- 
ed to  meet  at  office  of  Mr.  France.  Dana,  at  that  meeting,  acted 
as  clerk  pro  tern. 

Coates  attended  no  subsequent  council  meetings,  and  refused 
to  ;  council  meetings  were  held  April  29th,  May  6th,  jMay  13th, 
May  20th,  and  May  27th  (weekly),  attended  by  BrcAvster,  Bir- 
kenbend, and  Dana,  being  a  quorum  ;  sundry  meetings  were  held 
in  June  ;  that  from  1st  of  April  to  1st  of  June,  1854,  no  other 
assembly  in  the  city,  professed,  pretended,  or  were  reputed  to  be 
the  city  council. 

At  the  council  meeting  on  the  6th  of  May  an  ordinance  was 
adopted,  that  the  seal,  records,  &c.,  should  be  kept  in  the  charge 
of  the  clerk,  subject  to  the  direction  of  the  city  council,  making 
it  the  duty  of  the  clerk  to  demand  possession,  providing  penal- 
ties, and    providing  that  the  clerk  under    the  direction  of    the 
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mayor,  should  institute  such  legal  proceedings  as  might  be  neces- 
sary or  proper,  which  ordinance  was  published  on  the  9th  of  May : 
that  afterwai'ds  and  before  the  15th  of  May,  Jones  demanded  the 
seal,  records,  &c.,  of  defendant,  which  defendant  refused,  but 
admitted  that  he  had  possession  or  control  of  them  ;  that  on  the 
15th  of  May  the  city  commenced  replevin  against  the  defendant 
for  seal,  records,  &c.,  in  the  county  court,  returnable  first  Mon- 
day of  June.  On  said  15th  of  May  the  sheriff  made  service, 
demanded  property  of  Kilduff,  which  was  refused  ;  got  some 
books,  but  not  the  seal,  Kilduff  at  the  time  stating  to  the  sheriff, 
that  he  had  the  seal,  &c.,  but  would  not  give  them  up  ;  that  the 
election  returns  were  not  opened  and  counted  ;  that  so  far  as 
knoAvn  or  believed,  defendant  still  has  possession  of  the  seal,  and 
refuses  to  deliver  it  up  to  Jones,  or  any  one  authorized  by  the 
city  council  to  receive  it  (meaning  the  council  in  which  Brewster 
presides). 

Brewster  claims  to  be  mayor,  based  on  the  following  facts  : — 
First,  sets  forth  divers  provisions  of  the  charter.  Second,  that 
the  council  never  made  any  ordinance  to  regulate  the  election 
of  city  officers,  except  to  determine  a  tie  vote  for  mayor  by  lot. 
Third,  that  at  all  elections  heretofore  held,  they  have  been  at 
the  some  places  in  each  ward,  the  council  first  giving  notice, 
and  by  resolution  or  order  appointing  the  voters  in  each  ward 
as  judges  of  the  particular  election,  who  have  acted,  or  if  any 
failed  to  attend,  those  present  filled  vacancies ;  the  judges 
appointing  clerk  or  clerks,  the  votes,  given  by  ballot,  the  voters 
adopting  and  concurring  in  this  mode  of  holding  elections  ;  that 
poll  books  have  been  made  out,  the  votes  given,  certified  by  the 
judges  or  a  majority  of  them,  and  delivered  to  the  mayor,  (except 
the  first  election,  when  returns  were  delivered  to  the  mayor 
elect).  And,  excepting  the  annual  election  of  185  i,  the  mayor 
has  opened  the  returns  and  filed  them  with  the  clerk  ;  that  prior 
to  the  election  -of  April,  1851,  the  council  gave  notice  of  time 
and  places  of  election,  and  by  resolution  appointed  three  judges 
for  each  ward  ;  that  on  the  day  of  election,  one  of  the  judges 
for  first  ward  failed  to  attend,  the  other  two  filled  his  place, 
the  three  acted  without  objection  from  the  voters,  and  appointed 
two  clerks  :  in  second  ward  all  the  judges  appointed  acted,  and 
appointed  two  clerks  ;  that  at  said  election  of  1851  Brewster 
was  candidate  for  mayor,  and  defendant  for  re-election.  Bir- 
kenbend  was  candidate  for  alderman  for  first  ward,  and  John  L. 
McCormick  for  re-election.  Brewster  received  in  the  city  162 
votes  for  mayor,  and  Kilduff  116  votes,  majority  46  votes.  In 
first  ward  Birkenbenil  had  77  votes  for  alderman,  and  McCor- 
mick 67  votes.     In  both  cases  a  majority  of  all  the  votes  cast. 
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In  the  first  ward  two  of  the  judges  counted,  made  out,  and  certi- 
fied the  returns,  as  above,  and  all  the  judges  in  the  second  ward, 
which  returns  were,  within  a  day  or  two,  delivered  to  defend- 
ant, as  mayor ;  that  all  the  ballots  by  which  said  votes  were  cast, 
were  received  by  the  judges  and  deposited  in  the  ballot-box  in  the 
usual  manner  of  voting  by  ballot ;  that  most  of  the  ballots  for 
Brewsrer  and  Birkenbend  were  on  common  ruled  foolscap  of  a 
blueish  tinge  ;  that  Guy  Herlett,  one  of  the  judges  in  first  ward, 
though  present,  refused  to  unite  in  counting  and  certifying  the 
vote,  because  the  other  two  included  and  counted  the  vote  on  such 
foolscap  paper. 

That  Brewster  did  not  select  or  direct  the  kind  of  paper  on 
which  said  ballots  were  printed,  and  so  far  as  he  knows  or 
believes,  that  kind  and  complexion  of  paperwas  not  adopted  with 
any  intent  to  distinguish  one  ballot  from  another. 

That  if  the  votes  on  such  paper  had  not  been  cast  nor  counted, 
defendant  and  McCormick  Avould  have  been  elected. 

That  after  the  election  and  delivery  of  returns  to  defendant, 
defendant  claimed  that  the  votes  on  such  paper  were  illegal ;  that 
two  of  the  old  aldermen  were  out  of  office  ;  that  those  elected 
could  not  take  ofiice  until  the  council  counted  and  took  action  on 
the  returns  ;  that  defendants  Coffing  and  Coates  were  the  only 
members  of  the  council  Avho  could  act  ;  that  in  Coffing's  absence 
no  action  could  be  had,  and  refused  to  open  the  election  returns, 
or  to  permit  those  elected  to  do  so. 

That  Dana's  election  was  not  subject  to  such  pretended  objec- 
tion, and  was  not  questioned. 

That  the  result  of  the  election  was  well  known  to  Brewster  and 
the  voters  generally,  immediately  after. 

That  after  defendant  refused  to  open  the  returns  or  permit  it, 
Brewster,  Birkenbend,  and  Dana,  qualified  as  before  stated,  and 
proceeded  to  discharge  their  official  duties. 

States  the  previous  practice  in  installing  new  members  to  be  as 
follows  : — 

At  the  first  election  in  1851  the  returns  were  handed  to  the 
mayor  elect,  by  a  judge  of  each  ward ;  council  met ;  returns 
entered  on  record  ;  no  other  action  taken  oh  the  subject  of  elec- 
tion, except  that  the  member  of  the  council  were  sworn  in. 

At  second  election  in  1852,  the  first  council  meeting  included 
the  new  members  as  well  as  those  holding  over.  The  mayor 
(re-elected)  and  two  new  aldermen  took  the  oath.  The  member 
elect  for  the  second  ward  was  an  entire  new  member. 

The  next  proceedings  for  those  two  years  were  to  elect  clerk, 
treasurer,  &c. 

At  the  third  election,  in  1S53,  there  were  doubtful  questions. 
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The  question,  -wlietLier  there  was  a  tie  vote  for  mayor  between 
Kilduff  and  H.  S.  Beebe,  (who  were  the  candidates)  ;  also  as  to 
an  alderman  for  first  ward ;  Morris  had  moved  back  into  second 
ward  ;  no  declaration  of  a  vacancy  had  been  made  by  the  council 
or  other  authority ;  no  election  to  fill  the  vacancy  was  ordered  ; 
but  most  of  the  voters  in  the  first  ward  voted  for  two  aldermen, 
without  designating  which  was  for  full  term,  or  which  for  vacancy. 
The  judges  of  election  counted  the  votes  ;  Gofiing  had  the  highest 
vote,  and  McCormick  the  second  highest.  There  were  doubts  at 
the  time  as  to  who  constituted  the  board  that  were  to  pass  upon 
said  doubtful  questions.  At  that  election  Coates  was  chosen 
alderman  in  the  second  ward. 

After  that  election,  before  any  council  meeting,  Coates  and 
Coffing  took  oaths  of  ofiice.  The  first  pretended  council  meeting 
was  April  11th,  at  which  were  the  old  mayor  and  the  two  coun- 
cilmen,  whose  terms  then  expired.  They  declared  that  Morris, 
by  removing  from  first  ward,  made  a  vacancy,  to  be  filled  by 
election  ;  that  there  was  a  tie  between  Beebe  and  Kilduff  for 
mayor ;  that  Cofiing  was  elected  for  first  ward,  and  Coates  for 
second  ward;  that  no  votes  were  cast  for  Morris'  vacancy,  and 
that  the  vacancy  still  existed.  No  other  business  at  that  meet- 
ing. On  the  same  day  Coffing  and  Coates  filed  their  oaths  of 
ofiice. 

On  the  next  day  a  council  meeting  was  held  of  the  old  maj'Or, 
Coffing,  and  Coates.  On  motion  of  Coffing  they  proceeded  "  to 
canvass  the  votes  and  returns  of  the  judges  of  election  of  the  first  and 
second  wards,  and  by  comparison  to  declare  who  is  elected  mayor  of 
the  city  of  Peru."  They  then  declared  the  vote  for  mayor  a  tie,  and 
passed  an  ordinance,  to  determine  by  lot  who  should  be  mayor  in 
case  of  a  tie  vote. 

On  the  20th  of  April  council  met ;  tie  decided  in  favor  of 
Beebe,  who  was  sworn  and  took  his  seat. 

Afterwards,  on  the  6th  of  June,  (Beebe  having  resigned), 
Kilduff'  was  elected  mayor  to  fill  vacancy.  Next  day  the  four 
aldermen  met,  received  returns,  declared  Kilduff  elected  ;  after 
which  Kilduff  took  oath  of  office. 

The  foregoing  shows  the  practice  of  the  city  council  on  elec- 
tions, prior  to  April,  1851. 

After  Cofiing's  return  to  the  State,  on  or  about  the  27th  of 
April,  some  six  weeks  after  regular  organization  of  the  city 
council,  with  Brewster  as  mayor,  and  after  six  council  meetings 
had  been  held  by  them,  Kilduff,  pretending  to  be  mayor,  and 
that  Coffing  and  Coates  were  the  only  aldermen  who  could  act, 
notified  them  to  meet  with  him  as  city  council  on  the  the  1st  of 
June.     The  three  met  on    that    day  at   Kilduff's   ofiice  (the  late 
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council  room),  and  professing  to  be  city  council,  and  as  such  to 
be  the  only  proper  authority  under  the  charter,  to  inspect,  can- 
vass and  decide  upon  the  legality  of  the  election  ;  professed  to 
inspect  the  ballots,  and  to  purge  the  same  of  all  that  were  upon 
paper  other  than  white  ;  professed  to  throw  out  most  of  the  votes 
cast  for  BrcAvster  and  Birkenbend,  and  to  declare  Kilduff  and 
McCormick  elected  ;  and  also  pi^etended  to  pass  an  ordinance 
declaring  Kilduff  and  McCormick  to  have  been  elected. 

Charges  belief  that  Kilduff  now  claims  to  be  mayor  by  virtue 
of  these  proceedings  of  himself,  Coffing,  and  Coates.  The  fore- 
going contains  all  the  grounds  of  Kilduff's  claim  to  be  mayor 
known  to  petitioner. 

The  petitioners  represent  that  they  and  the  city  council  are  pre- 
vented from  possessing  and  using  the  seal  of  the  city,  for  attest- 
ing the  acts  of  the  city  council,  or  for  any  purpose  authorized  by 
the  charter. 

Prayer  for  mandamus  to  defendant,  &c.,  to  compel  defendant 
to  deliver  into  charge  and  care  of  petitioner  Jones,  as  clerk,  the 
seal  of  the  city,  to  be  kept  by  him,  subject  to  the  direction  of 
the  city  council,  to  do  what  the  law  requires,  and  for  general 
relief. 

By  agreement,  alternative  mandamus  waived.  Return  made  to 
petition  as  to  alternative  mandamus.  Defendant  reserving  any 
exceptions  to  petition. 

Defendant  answers  and  returns  : — 

That  he  has  not  delivered  the  seal,  as  required,  and  insists 
that  he  ought  not,  by  mandamus,  be  compelled  to  do  so, 
because 

1st.  He  has  not  individually,  or  as  mayor,  had  possession  or 
control  of  the  seal,  nor  claimed  the  right  of  possession  or  control, 
or  had  it,  since  the  first  of  July,  1854. 

Denies  that  Jones  is  d&ck  de  jure  or  rfe/ac/o,  or  that  Brews- 
ter is  mn,j or  dejui'e  or  de  facio,  or  that  Birkenbend  is  an  alder- 
man of  first  ward,  or  member  of  city  council  dejure  or  de  facto ^ 
and  never  has  been. 

That  Brewster  was  not  elected  at  the  last  annual  election  ;  did 
not  receive  a  majority  of  the  votes  legally  cast  for  mayor  ;  never 
Avas  declared  elected  by  the  council,  nor  had  possession  of  the 
office. 

Same  statement  as  to  Birkenbend. 

That  the  association  of  persons  over  which  Brewster  presided 
was  not  in  fact  or  law  the  city  council  ;  nor  was  their  authority 
as  such  ever  acquiesced  in,  so  generally  as  to  permit  them  to 
become  so  dejacto. 

That  Coates  never  met  with  them  as  a  member  or  as  alderman. 
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He  was  present  once  before  the  22d  of  April,  but  took  no  part 
except  to  protest  that  they  had  no  power  to  organize,  and  that  he 
Avouhi  not  act  as  one  of  such  council. 

True,  that  on  the  22d  of  April,  Coates  was  present  when  the 
others  met,  and  declared  themselves  to  be  a  city  council,  and 
desired  him  to  act  with  them,  but  took  no  part  as  such,  and  pro- 
tested against  their  right  or  authority  so  to  act  ;  expressly  stated 
that  he  was  not  there  as  an  alderman  and  member  of  the  council, 
but  merely  to  protest,  insisting  that  their  acts  would  be  invalid, 
illegal,  and  void. 

That,  under  the  charter,  prior  and  up  to  the  first  Monday  of 
April,  1854,  the  council  consisted  of  defendant  as  mayor,  Cof- 
fing  alderman  of  first  ward,  and  Coates,  of  second  ward  (both 
elected  in  1853  for  two  years)  ;  McCormick,  first  ward,  and 
Holmes,  second  ward,  whose  term  expired  at  the  election  of 
1854. 

That  shortly  after  the  election  of  1854  the  poll  books  and 
returns  were  delivered  to  defendant  (and  by  him  received  as 
mayor),  sealed  up. 

Defendant  believing  it  the  duty  of  the  council  to  judge  of  the 
election,  qualification^  and  returns  of  the  members  elect,  and 
that  the  council  then  consisted  of  himself,  Coates,  and  Coffing, 
and  that  it  required  all  to  constitute  a  quorum,  retained  the 
custody  of  the  returns  (on  account  of  Coffing's  absence), 
until  1st  of  June,  1854,  when,  at  a  meeting  of  the  council 
(composed  of  defendant,  Coffing,  and  Coates),  respondent  deliv- 
ei-ed  them,  sealed  up,  as  he  received  them.  While  thus  in  council 
the  same  were  opened  and  canvassed  by  Coffing  and  Coates, 
with  assent  and  in  presence  of  defendant.  Tbs  proceedings  were 
recorded. 

That  the  meeting  was  attended  by  C.  M.  Herlett,  as  clerk,  who 
was  then  and  for  a  long  time  previous,  and  before  the  April  elec- 
tion, had  been  clerk  of  the  council. 

Insists  that  the  result  was  decided  by  the  tribunal  provided  by 
law,  and  is  conclusive  until  set  aside  by  some  court  having  author- 
ity to  review  the  same. 

Insists  that  the  decision  was  right  and  lawful  ;  that  the  votes 
excluded  were  on  paper  commonly  called  blue  foolscap  paper, 
having  blue  lines  thereon  ;  the  color  and  the  lines  were  so  palpa- 
bly different  from  plain  white  paper,  that  any  one,  at  a  glance, 
could  distinguish  said  tickets.  That  the  paper  with  color  and 
lines  (as  respondent  has  been  informed  and  believes)  was  selected 
and  used  in  the  preparation  of  the  tickets,  with  the  intention  to 
enable  persons  to  distinguish  them   from  others. 

That  defendant  has  had   possession  of    the  office  of  mayor, 
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and  executed  the  same  for  more  than  one  year,  and  is  still  acting, 
and  has  at  all  times  since  the  first  of  April,  1854,  claimed  to  be 
such. 

That  the  question,  "who  are  the  city  council '?  has  been  judicially 
determined  by  a  court  of  competent  jurisdiction,  -which  judgment 
remains  in  full  force,  as  foUoAvs — ^sets  forth  the  commencement  of 
replevin  suit,  the  writ,  and  return. 

That  Clawson  and  Taylor,  at  the  instance  of  Brewster,  filed 
■n  declaration.  On  the  Tth  of  June,  1844,  the  real  city  council 
held  meeting  (consisting  of  defendant,  Coffing.  McCorraick 
and  Coates),  and  passed  proceeding  (set  forth)  directing  E.  S. 
Ilolbrook,  as  attorney  for  the  city,  to  dismiss  the  suit.  That 
on  the  same  day  Holbrook  appeared  and  moved  to  be  substituted 
as  attorney,  and  Clawson  and  Taylor  discharged.  Divers  affi- 
davits were  filed.  On  the  12th  of  June  the  court  sustained  Hol- 
brook's  motion. 

Insists,  that  until  the  right  of  said  Brewster  and  Jones  to  act  is 
established,  and  they  duly  installed,  their  acts  are  void. 

That  after  the  judgment  Brewster  refused  to  return  the  property 
and  books  ;  that  Brewster,  &c. ,  have  never  had  any  of  the  muni- 
ments of  office  except  the  books  taken  on  the  replevin,  and  since 
withheld  in  defiance  of  the  judgment  of  the  county  court.  That 
on  divers  other  occasions,  defendant  and  his  associates  have  met ; 
and  that  on  one  or  more  of  the  occasions,  Dana  has  met  with  them 
in  council,  as  alderman  of  second  ward. 

Insists,  that  if  Brewster  is  mayor,  and  Jones  clerk,  the  statute 
lias  given  another  remedy.  That  in  any  event  a  mandamus  will 
not  lie  ;  but  the  true  writ  to  trj'  the  legal  question  is  by  quo  war- 
ranlo. 

Insists  that  this  proceeding  is  got  up  to  try  a  question  of  con- 
tested election,  after  time  for  appeal  has  gone  by. 

Insists,  that  the  facts  in  petition  (uncontradicted)  do  not  author- 
ize mandamus. 

That  Coates  is  the  treasurer  (appointed  on  the  2nd  of  June), 
and  has  possession  of  treasurer's  books. 

That  as  to  the  action  of  Brewster,  Birkenbend,  and  Dana, 
professing  to  pass  on  election  result,  the  returns  were  in  defend- 
ant's hands,  sealed  up,  and  that  they  had  nothing  before  them  to 
act  on. 

That  at  the  first  election  under  the  charter,  Brewster  was  one 
of  the  trustees  of  the  town  of  Peru,  and  returns  of  first  election 
were  delivered  to  him  (as  respondent  is  informed  and  believes), 
by  reason  of  that  fact. 

Plaintiffs  demur  to  answer  and  return,  and  pray  for  peremptory 
mandamus. 
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J.  D.  Taylor,  for  relators. 
T.  L.  Dickey,  for  respondent. 

ScATEs,  J.  In  pursuance  of  the  second  section  ot:  the  sixth 
article  of  the  constitution,  the  legislature  passed  an  act  regulating 
elections,  in  which  it  was  provided  (Act  of  1849,  p.  74,  §  15), 
"that  no  ballot  shall  be  received  or  counted,  unless  the  same 
is  written  or  printed  upon-  white  paper,  without  any  marks 
or  figures  thereon,  intended  to  distinguish  one  ballot  from 
another." 

By  subsequent  sections,  the  judges  and  clerks  of  election  are 
required  to  keep  tally  lists,  and  lists  of  voters,  and  after  the 
voting  is  closed,  to  canvass  the  ballots,  and  the  "judges  or  board 
of:  election  shall  make  out  a  certificate  under  their  hands,  stating 
the  number  of  votes  each  candidate  received,"  &c.,  and  "said  cer- 
tificate, together  Avith  one  of  the  lists  of  voters,  and  one  of  the 
tally  papers,"  &c.,  shall  be  kept  and  returned  by  one  of  the  judges 
of  election,  to  the  proper  persons  or  officers.  The  officers  who 
receive  these  returns,  in  a  certain  sense,  constitute  also  a  board  of 
election  canvassers.  But  where  no  contest  is  entered,  they  can 
only  declare  the  result  shown  by  ihe  certificates.  But  they  do 
not  sit  to  pass  upon  the  qualifications  of  votes  or  the  reception  of 
the  ballots  ;  nor  whether,  in  making  up  the  result  of  the  poll, 
ballots  should  or  should  not  be  counted.  These  questions  legiti- 
mately arise  before  this  second  or  any  subsequent  election  board, 
in  cases  of  contested  elections,  when  they  may  hear  and  determine 
these  prior  questions. (a) 

An  application  of  rhese  provisions  to  the  question  at  issue,  in 
relation  to  the  election  of  mayor  of  the  city  of  Peru  will,  ic  seems 
to  me,  remove  all  difficulty  in  this  case,  if,  indeed,  any  could  be 
raised  upon  the  face  of  this  record. 

On  the  first  Monday  of  April,  1854,  the  election  was  held 
between  Brewster  and  Kilduflf  as  candidates  for  the  mayoralty. 
The  best  and  most  correct  idea  I  can  conve}'',  without  attaching 
a  specimen  ballot  paper,  is,  that  Buewster's  friends  adopted 
white  paper,  and  Kilduft''s  supporters  adopted  whiter  paper. 
The  majority  of  the  judges  of  election  counted  these  ballots, 
and  certified  the  result  accordingly  ;  one  refusing  for  the  reason 
of  the  blue  lines  ruled  on  the  paper  by  the  manufacturer,  and 
the  bluish  ground  tinge  of  the  paper.  These  original'  ballots, 
by  some  means,  found  their  way  into  the  hands  of  Kildufi',  the 
acting  mayor,  and  he,  with  the  aldermen  holding  over,  can- 
vassed the  ballots  as  judges  of  election,  and  not  the  certificates 
of   the  judges  who  had  declared  the  result  at  each  poll,    and 

(a)  People  v.  Hilliard,  29  111.  R.  433. 
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deeming  the  color  a  violation  oF  the  law,  excluded  them  from  the 
count,  and  so  changed  the  result,  and  declared  himself  and  others 
thereby  elected.  The  record  does  not  show  any  contest  of  the 
election,  or  notice  to  Brewster  and  others,  or  any  trial,  other  than 
this  voluntary  assumption  of  the  powers  and  duties  of  the  judges 
of  the  polls. 

This  constitutes  the  ground  of  error  upon  which  all  their  pro- 
ceedings are  based.  {Sitting  as  a  board  of  election  returns,  to 
declare  the  result  from  the  returns  of  the  judges  of  election,  Avho 
are  the  returning  officers,  they  assume  the  powers  and  duties  of 
the  returning  officers  themselves ;  and  instead  of  canvassing  the 
returns,  they  canvass  the  polls  and  ballots,  and  declare  the  result 
of  their  own  return.  This  they  might  do,  if  they  constitute  the 
proper  tribunal,  in  case  a  contest  had  been  entered.  But  nothing 
of  the  sort  is  shown. 

We  are  of  opinion  that  the  ballots  were  upon  white  paper y, 
within  the  meaning  of  the  statute,  and  should  have  been  counted ; 
and  that  the  ruled  lines  were  not  marks  placed  upon  the  ballots 
for  the  purpose  of  distinguishing  them,  but  this  paper  was  acci- 
dentally used,  and  the  ballots  were  received  without  objection  ; 
and  their  rejection  afterwards  on  that  ground  would  be  a  fraud 
upon  the  voters.  That  counting  them  Brewster  is  admitted  to- 
have  been  elected.  He  has  been  duly  qualified,  and  assumed  th& 
office,  and  entered  upon  the  duties  of  mayor.  This  he  may  do  ; 
the  legality  of  the  election,  and  the  rights,  powers,  and  duties  ot 
the  office,  do  not  depend  upon  the  fact  of  the  declaration  of  the 
board  of  election.  That  declaration  is  proper,  and  is  the  usual 
practice,  but  withholding  it,  or  neglecting  causelessly  or  illegally 
to  make  it,  will  not  prevent  the  installation  in,  and  investment 
with,  the  office.  The  authority,  rights,  and  powers  of  such  offices 
are  derived  from  the  election,  and  not  from  the  returns,  which  are 
the  usual  prescribed  evidences  of  it. 

The  corporation  seal  has  been  demanded  and  refused  ;  and  we 
are  informed  by  the  information,  that  Kilduft'  had  it  on  the  15th 
day  of  June.  The  return  denies  all  custody  or  control  since  the 
1st  day  of  July,  and  further  insists,  that  Brewster  is  not  entitled 
to  a  remedy  by  mandamus  in  such  a  case.  This  is  the  only 
remaining  C[uestion  of  importance  to  be  noticed. 

The  general  rule  is  admitted,  that  mandamus  is  not  the  proper 
remedy  to  try  the  title  to  an  office,  but  the  rule  has  its  exceptions. 
Tapping  on  Mandamus,  26,  27.  For  it  will  lie  for  offices  of  a 
public  nature  concerning  the  administration  of  justice,  or  any 
public  necessary  work  for  the  public  weal ;  and  though  it  is  said 
in  the  absence  of  any  specific  legal  remedy,  Tapp.  on  Mand.  173, 
174,  yet  the  same  author  lays  it  down  (p.  165,  166).  that  the 
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court  "will  grant  the  wi'it  for  the  office  of  mayor,  although  there  has 
been  a  void  election  ;  or,  though  there  may  be  a  mayor  de  facto, 
though  not  de  jure  ;  and  the  court  may  exercise  some  discretion 
according  to  the  circumstances. (a)  So  if  a  mere  colorable  title 
so  set  up  under  a  void  election  or  a  holding  de  Jado,  will  not 
afford  a  ground  for  denying  a  writ  to  proceed  to  an  election  of 
mayor  ;  neither  should,  in  this  case,  a  groundless  assumption  of 
an  election  of  defendant,  and  a  pretended  exercise  of  the  office 
de  jado^  to  which  Brewster  is  clearly  shown  to  have  been  elected, 
prevent  us  from  awarding  the  writ,  because  it  is  pretended  that 
the  title  to  the  office  is  involved.  A  quo  icarranto  is  the  proper 
writ  to  try  the  question  of  title  to  the  office.  This  writ  is  not 
asked  for  that  purpose.  It  is  asked,  to  deliver  to  the  mayor  elect 
and  qualified,  the  seal,  the  insignia  of  office.  And  to  defeat  the 
application,  and  prevent  the  issuing  of  the  ysxiX,  for  this  purpose, 
this  groundless,  colorless  claim,  is  set  up  to  the  office  itself  ;  and 
the  party's  pretended  intrusion  into,  or  retention  of  it,  is  sought 
to  create  such  a  doubt  of  the  true  title,  or  controversy  about  the 
title,  as  to  justify  the  withholding  of  the  writ,  and  sending  the 
informant  to  his  quo  icarranto. 

To  the  extent  necessary  to  determine  upon  his  right  to  make 
this  information,  and  ask  to  have  the  delivery  of  the  seal,  we  have 
looked  into  the  legality  of  this  election,  and  so  determined  upon 
the  color  of  the  adverse  pretension. 

Of  the  right  to  the  writ  to  deliver  up  the  seal  to  the  mayor  and 
clerk  of  the  corporation,  we  can  have  no  doubt.  Tapping  says, 
''  the  court  of  King's  Bench  is  in  the  constant  habit  of  granting 
a  mandamus  to  command  municipal  and  parish  officers,  magis- 
trates, &c.,  on  the  determination  of  their  official  duties,  to  deliver 
up  the  ensigns  of  their  offices,"  p.  94.  "  So  it  lies  to  command 
an  ex-officer,  as  a  mayor,  or  his  deputy,  to  deliver  to  the  present 
mayor  the  common  seal,  books,  papers,  muniments,  records, 
insignia,  mace,  and  chest  keys,  being  the  property  of  the  corpora- 
tion." /6.  p.  94.  See  The  King  v.  Buller  f/ a/.,  8  East  R. 
389  ;  3  Black.  Com.  110  ;  6  Bacon,  Ab.  Mand.  D.  p.  439  top, 
ed.  1846  ;  The  King  v.  Ingram,  1  W.  Black.  R.  50  ;  King  v. 
Wildman,  2  Strange  879 ;  Borough  of  Calne,  2  Strange  R.  948. 

The  return  does  not  traverse  or  answer  the  possession  of  the 
seal  in  June.  It  is  not  sufficient  to  avoid  the  writ,  to  return  that 
he  had  no  control  or  possession  in  July,  unless  he  shows  how  he 
has  parted  with  that  control  and  become  divested  of  the  posses- 
sion, which,  by  his  silence,  he  admits  was  in  him  in  June.  Every 
intendment  is  made  against  returns  which  do  not  answer  the 
important  facts.     Tapp.  on  Mand.  349,  350,  ei  seq, 

(n)  People  V.  Curyea,  16  111.  R.  547  ;  Commissioners,  &c.,  v.  People,  38 
111.  R.  347  ;  People,  etc.  v.  Cummings,  25  111.  R.  329. 
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For  any  thing  shown  by  the  return  he  has  the  control  of  the 
-seal,  and  ought  to  surrender  it  to  the  informants.  Therefore  a 
peremptory  mandamus  awarded. 

Peremptory  mandamus  awarded. 


Jacob  C.  Bloom,  appellant,  v.  Robert  C.  Van  Rensselaer  elal., 

appellees. 

APPEAL  FROM  LAKE. 

Where  a  trust  deed  contains  a  power  of  sale,  and  an  express  coven- 
ant that  a  sale  made  in  pursuance  thereof,  shall  bar  the  equity 
of  redemption,  neither  legal  or  equitable  proceedings  are  necessary 
to  enforce  such  a  security. 

After  a  sale  and  conveyance  made  in  accordance  with  the  provis- 
ions of  the  instrument,  the  equity  of  the  mortgagor  is  extinguished. 

Where  a  mortgagor  authorizes  the  mortgagee  to  sell  in  default  of 
payment,  he  may  make  a  valid  sale  of  the  mortgaged  premises,  and 
convey  an  indefeasible  estate  to  the  purchaser. 

The  statute  allowing  redemptions  upon  sale  of  mortgaged  premises, 
has  no  application  to  a  trust  deed.  Only  such  sales  are  embraced  by 
it  as  are  made  under  decrees  and  judgments. 

This  cause  was  heard  before  Morris,  Judge,  at  October  term, 
1853,  of  the  Lake  County  Circuit  Court. 

B.  S.  Morris,  G.  Goodrich,  and  V.  J.  Higgins,  for  appel- 
lant. 

T.  L.  Dickey,  for  appellee. 

Treat,  C.  J.  This  Avas  a  suit  in  chancery,  brought  by  Bloom 
against  Van  Rensselaer,  in  January  1850.  The  bill  alleged  in 
substance,  that  on  the  9th  of  June,  1815,  the  complainant  made 
three  promissory  notes  to  the  defendant,  for  the  sum  of  $886  67 
•each,  and  payable  in  three,  six,  and  nine  months  respectively  ; 
that,  at  the  same  time,  the  complainant  conveyed  certain  real 
estate  to  Tredwell,  in  trust,  to  secure  the  payment  of  the  notes  ; 
•  that  the  deed  was  but  a  mortgage,  and  the  complainant's  title 
could  only  be  divested  by  a  sale  under  a  decree  or  judgment  of 
foreclosure ;  that  on  the  19th  of  May,  1847,  the  notes  being  un- 
paid, Tredwell  exposed  the  premises    to  sale  at  public  auction, 
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and  the  defendant  became  the  purchaser  thereof,  for  the  sum  of 
$1,355  ;  that  on  the  same  day,  Tredwell  conveyed  the  premises 
to  the  defendant,  and  he  forthwith  entered  into  possession  of  the 
same  ;  that  the  premises  were  sold  for  much  less  than  their  value, 
and  that  the  sale  was  unfairly  and  fraudulently  conducted  ;  that 
E.  W.  Hoyt,  who  was  an  attorney  and  acting  as  such  for  the 
defendant  publicly  stated  at  the  time  of  the  sale,  in  the  presence 
and  hearing  and  with  the  assent  and  concurrence  of  the  defen- 
dant, that  the  complainant  could  redeem  the  premises  from  the- 
sale  within  one  year,  upon  paying  to  the  purchaser  the  amount 
of  his  bid,  and  ten  per  cent,  interest  thereon  ;  that  one  Sunderlin 
attended  the  sale  with  the  intention  of  bidding  the  amount  due 
upon  the  notes,  but  was  deterred  from  so  doing  by  the  statements 
of  Hoyt ;  that  within  one  year  from  the  sale,  the  complainant 
tendered  the  defendant  the  sum  of  $1,633,  and  demanded  a 
reconveyance  of  the  premises,  but  he  refused  to  receive  the 
money,  and  insisted  that  the  sale  was  absolute  ;  that  the  sum  so^ 
tendered  embraced  the  amount  bid  at  the  sale  and  interest,  and 
the  amount  due  upon  two  prior  mortgages  on  the  premises,  one- 
to  Sunderlin  for  $100,  and  the  other  to  the  school  fund  for  $106^ 
the  bill  prayed  that  the  sale  might  be  set  aside,  or  the  complain- 
ant be  allowed  to  redeem  the  premises,  either  by  the  payment  of 
the  amount  bid  by  the  defendant  and  intererest,  or  the  amount 
due  upon  the  notes,  as  the  court  should  direct. 

The  deed  from  the  complainant  to  Tredwell  authorized  the 
latter,  in  case  default  should  be  made  in  the  payment  of  the 
notes,  to  sell  the  premises  absolutely  and  for  cash,  at  public  auc- 
tion, upon  giving  twenty  days'  notice  in  the  nearest  newspaper, 
and  convey  the  same  to  the  purchaser ;  and  it  provided  that  the 
sale  should  be  a  perfect  bar,  both  in  laAv  and  equity,  against  the 
complainant,  and  all  claiming  through  or  under  him.  The  deed 
from  Tredwell  to  the  defendant  recited  the  terms  of  the  deed  of 
trust,  the  default  of  the  complainant,  the  giving  of  the  requisite 
notice,  and  the  sale  of  the  premises  to  the  defendant  as  the  high- 
est bidder. 

The  answer  admitted  the  execution  of  the  notes  and  the  deed 
of  trust,  and  the  sale  and  conveyance  of  the  premises  to  the  de- 
fendant ;  it  denied  all  fraud  and  unfairness  in  the  sale,  the 
making  of  the  statements  by  Hoyt,  and  the  tender  by  the  com- 
plainant ;  and  it  insisted  that  the  sale  was  absolute,  and  that  the 
deed  oi  the  trustee  passed  an  indefeasible  title.  The  complainant 
filed  a  replication. 

The  proof  was  substantially  as  follows  :  Sunderlin  testified, 
that  he  was  present  at  the  sale  ;  while  it  was  progressing,  Hoyt 
expressed  the  opinion,  in  the  presence  of  the  defendant,  that  the 
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■deed  to  Tredwell  amounted  only  to  a  mortgage,  and  that  the 
premises  might  be  redeemed  from  the  sale  within  twelve  months, 
by  paying  the  purchase-money  and  interest  ;  Iloyt  had  the  repu- 
tation of  being  a  good  lawyer,  and  the  witness  "thought  he  was 
the  attorney  of  Van  Rensselaer  at  the  time  ;"  three  other 
persons  gave  the  same  opinion  as  Hoyt  ;  the  witness  attended 
the  sale  with  the  intention  of  purchasing  the  premises,  but  he 
ceased  to  bid  in  consequence  of  these  opinions  ;  if  the  sale 
had  been  an  absolute  one,  he  would  probably  have  paid  more  for 
the  premises  than  the  defendant  bid,  but  he  could  not  say  how 
much  ;  the  premises  were  worth  at  the  time  about  $2,500  ;  in 
May,  1848,  the  witness  tendered  the  defendant  $1,53P)  to  redeem 
the  premises,  which  he  declined  to  receive  ;  the  witness  Avas  not 
authorized  by  the  complainant  to  make  the  tender,  nor  did  he 
inform  the  defendant  for  whom  he  made  it  ;  the  complainant 
had  previously  applied  to  the  witness  to  borrow  money  for  the 
purpose  of  redeeming  the  premises  ;  the  witness  informed  the 
complainant  of  the  tender,  and  he  remarked  that  he  was  glad 
of  it.  Hinkston  testified,  that  he  Avas  present  when  the  money 
was  tendered  ;  the  defendant  asked  Sunderlin  for  whom  he 
made  the  tender,  and  he  replied  for  a  man  in  Southport  ;  Sun- 
derlin  told  the  witness  immediately  afterwards,  that  he  tendered 
the  money  to  bother  the  defendant,  and  he  was  very  glad  he  did 
not  receive  it  ;  the  premises  were  worth  about  $2,500.  Doust 
testified,  that  he  was  present  at  the  sale  ;  a  question  arose 
whether  the  sale  was  absolute,  or  subject  to  redemption  ;  Hoyt 
expressed  the  opinion  that  the  deed  of  trust  amounted  only  to 
ii  mortgage,  and  that  the  sale  would  be  subject  to  redemption  ; 
the  witnass  expressed  a  similar  opinion,  and  referred  Sunderlin 
to  the  statute  relative  to  the  sales  of  mortgaged  premises  ;  these 
opinions  were  given  in  the  presence  of  the  defendant.  Hugu- 
nin  testified,'  that  Sunderlin  said  he  made  the  tender  without 
.authority  from  any  one,  and  for  the  purpose  of  annoying  the 
defendant. 

On  the  hearing,  the  court  dismissed  the  bill,  and  the  complain- 
ant appealed. 

It  is  insisted  that  the  deed  from  the  complainant  to  Tredwell 
amounts  but  to  a  mortgage  ;  and,  therefore,  that  the  complain- 
ant's title  can  only  be  divested  by  a  decree  or  judgment  of  fore- 
closure. Assuming  the  first  proposition  to  be  true,  the  conclu- 
sion contended  for  by  no  means  follows  ;  this  must  depend  upon 
the  nature  of  the  morto-a^e.  In  the  case  of  a  common  mort- 
gage,  a  foreclosure  by  bill  or  scire  facias  may  be  necessary,  in 
order  to  defeat  the  equity  of  redemption  of  the  mortgagor. 
But  this  instrument  is  of  a  very  different  character.     It  contains 
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a  power  of  sale,  as  well  as  an  express  covenant  that  a  sale  made 
in  pursuance  thereof  shall  bar  the  equity  of  redemption.  Neither 
legal  nor  equitable  proceedings  are  necessary  to  enforce  such  a 
security.  The  parties  provide  another  and  different  remedy. 
They  dispense  with  the  ordinary  forms  of  law,  and  render  any 
resort  to  the  courts  unnecessary.  They  agree  that  the  title  to  the 
mortgaged  premises  may  be  effectually  transferred  by  a  sale  and 
conveyance.  It  is  not  their  understanding  that  there  will  be 
any  outstanding  equity  of  redemption,  after  a  sale  and  convey- 
ance made  in  accordance  with  the  provisions  of  the  mortgage. 
The  equity  of  the  mortgagor  is  as  completely  extinguished  by 
such  a  sale  and  conveyance,  as  it  would  be  by  his  release  to  the 
mortgagor,  or  by  a  decree  of  strict  foreclosure.  It  is  a  com- 
mon practice  to  insert  a  power  of  sale  in  mortgages,  and  the 
validity  of  the  practice  is  firmly  established.  The  principle  has 
been  too  long  settled  to  be  now  questioned,  that  where  a  mortgage 
authorizes  the  mortgagee  to  sell  on  default  of  payment,  he  may 
make  a  valid  sale  of  the  mortgaged  premises,  and  convey  an 
indefeasible  estate  to  the  purchaser.  Longwith  v.  Butler.  3  Gilm. 
32  ;  4  Kent's  Com.  146  ;  2  Story's  Eq.  §  1027  ;  Coote  on 
Mortgages,  121  ;  1  Hilliard  on  Mortgages,  90. 

The  deed  in  question  certainly  stands  on  as  favorable  footing 
in  this  respect,  as  one  empowering  the  mortgagee  to  sell  and  con- 
vey the  mortgaged  premises.  This  power  may  be  as  well  confi- 
ded to  a  third  person,  as  the  mortgagee.  It  is  less  liable  to  be 
abused  in  his  hands  than  in  that  of  the  creditor.  He  acts  as  the 
trustee  of  both  parties,  and  has  no  motive  but  faithfully  to  exe- 
cute the  duties  of  the  trust.  Besides,  the  mortgagee  is,  in  such 
case,  enabled  to  bid  at  the  sale,  and  thus  prevent  a  sacrifice  of 
the  security. 

If  the  sale  in  question  was  made  in  pursuance  of  the  power, 
the  title  of  the  complainant  is  effectually  divested.  The  sale 
was  absolute,  and  not  subject  to  redemption.  The  statute^ 
allowing  redemptions  upon  sales  of  mortgaged  premises  has  no- 
application  to  the  case.  It  provides  that  where  real  estate  is 
"sold  under  and  by  virtue  of  any  decree  of  a  court  of  eqnit}'', 
for  the  sale  of  mortgaged  premises,  it  shall  be  lawful  for  the 
mortgagor  of  such  lands,  his  heirs,  executors,  administrators,  or 
grantees,  to  redeem  the  same."  Mortgaged  premises  may  like- 
Avise  be  redeemed  from  sales  made  under  foreclosure  by  scire 
Jacias.  These  provisions  of  the  statute  only  embrace  sales 
made  under  decrees  and  judgments.  The  right  of  redemption 
does  not  extend  to  other  sales.  This  court  has  decided  that 
a  court  of  equity  may  decree  the  strict  foreclosure  of  a  mort- 
gage, and  thus  defeat  the    equity  of  redemption  of  the  mort- 
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gagor  without  a  sale.  There  being  no  sale  in  such  case,  the  right 
of  redemption  does  not  attach.  Johnson  v.  Donncl,  a7i[e^  97. 
This  sale  was  not  made  by  virtue  of  a  decree  or  judgment,  and 
was,  therefore,  not  within  the  operation  of  the  statute. 

It  follows  that  the  defendant  is  entitled  to  hold  the  property, 
unless  the  sale  was  fraudulently  or  unfairly  made.  The  allega- 
tions of  fraud  and  unfairness  are  not  sustained  by  the  proof. 
The  conduct  of  the  trustee  is  not  in  the  least  impeached  by  the 
evidence.  The  fact  that  an  erroneous  opinion  of  the  law  was 
entertained,  is  the  only  circumstance  in  the  case  that  can  be  relied 
on  to  avoid  the  sale.  It  appears  that  a  question  arose  among  the 
bidders,  as  to  the  effect  of  the  sale  ;  whether  it  was  absolute,  or 
subject  to  redemption.  Upon  this  question,  Hoyt  and  several 
other  persons  expressed  opinions,  that  the  complainant  had  the 
right  to  redeem  from  the  sale.  This  was  an  erroneous  view  of  the 
law,  but  it  was  no  doubt  honestly  entertained.  There  is  nothing 
in  the  case  tending  to  show  that  these  opinions  were  given  with 
the  view  of  preventing  competition,  or  prejudicing  the  interests 
of  the  complainant.  Nor  is  it  satisfactorily  made  to  appear,  that 
they  had  any  such  effect.  It  is  not  pretended  that  any  one  but  Sun- 
derlin  was  influenced  by  them.  He  states  that  he  ceased  to  bid 
because  of  these  opinions ;  and  that  if  he  had  understood  the 
sale  to  be  absolute,  he  probably  would  have  bid  more  than  th& 
amount  for  w^hich  the  property  was  stricken  off  to  the  defendant, 
but  how  much  more  he  cannot  say.  This  testimony  is  too  vague 
and  uncertain  to  justify  a  court  in  saying  affirmatively,  that  the 
property  sold  for  a  less  price  in  consequence  of  these  opinions. 
Besides,  from  the  peculiar  connection  of  this  witness  with  the 
case,  not  very  full  reliance  ought  to  be  placed  upon  his  state- 
ments. 

The  decree  must  be  affirmed. 

Caton,  J.  I  cannot  think  that  this  was  a  fair  and  just  sale, 
and  should  be  better  satisfied  to  see  it  set  aside.  Iloyt  was  under- 
stood to  be  the  attorney  of  the  mortgagee  and  purchaser,  and  was 
a  lawyer  of  reputation,  and,  in  the  presence  of  the  mortgagee, 
represented  that  the  mortgagor  would  have  the  right  to  redeem 
from  the  sale,  within  twelve  months,  and  this  statement  was 
endorsed  by  the  mortgagee  ;  at  least,  by  his  silence  ;  and  under 
its  influence  the  property  was  sold  for  about  half  its  value  to  the 
mortgagee,  who,  I  think,  should  be  held  responsible  for  this  false 
impression  by  which  he  was  enabled  to  purchase  the  property  for 
half  its  value.  Other  bidders  were  there  who  would  have  bid 
more  for  the  property,  but  for  this  erroneous  statement.  While 
this  was  a  legal  mode  of  disposing  of  the  equity  of  redemption, 
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it  is  a  very  harsh  one,  and  should  be  Avatched  by  the  courts  with  a 
iealous  eye,  and  should  not  be  sustained  unless  it  is  conducted 
with  all  I'airHess  and  integrity. 

Decree  afjinned. 


Natiianif:l  Boswortii,  plaintiff  in  error,  r.  David  Frankberoeu, 
defendant  in  error. 

ERROR  TO  BUREAU. 

In  a  bargain  by  parol  for  tho  oxc!iaii2:c  of  commoc'lities,  where  there 
is  110  place  specilied  for  the  delivery  of  the  articles,  the  question  should 
be  left  to  the  jury  to  determine,  from  the  proof  and  surrounding-  cir- 
cumstances, vv'hat  Avere  the  terms  of  the  agreement,  and  where  the 
articles  should  be  delivered. 

"Where  the  parties  to  the  agreement  were  neither  of  them  manufac- 
turers of  tlie  articles  exchanged,  the  place  of  delivery  of  each  article 
would  be  where  it  happened  to  be  at  the  time  of  the  exchange. 

This  suit  was  commenced  before  a  justice  of  the  peace,  and 
taken  by  appeal  to  the  circuit  court  of  Bureau  county,  by  Bos- 
worth.  At  October  term,  1853,  of  the  BiJreau  Circuit  Court,  the 
cause  was  heard  before  Leland,  Judge,  and  a  jury,  and  resulted 
in  a  verdict  and  judgment  for  Frankberger.  Bosworth  brought 
the  case  to  this  court. 

The  court,  at  the  request  of  the  plaintiii's  counsel,  gave  the 
following  instructions  to  the  jury  : — 

"  That  on  the  above  state  of  facts,  the  plaintiff  was  entitled  to 
recover,  and  that  no  demand  was  necessary  for  the  stove,  but  that 
it  was  the  duty  of  the  defendant  to  deliver  the  stove  when  he  got 
the  wheels,  and  that  as  he  did  not  do  it  within  a  reasonable  time, 
plaintiff  was  entitled  to  consider  the  special  contract  rescinded, 
and  to  sue  for  the  price  of  the  wheels  ;"  to  which  the  defendant 
excepted. 

The  proofs,  as  contained  in  the  bill  of  exceptions,  are  as  fol- 
lows : — 

"  The  plaintiff  proved,  by  one  Lewis  Chilson,that  he,  as  agent 
for  the  defendant,  made  a  contract  with  the  plaintiff,  in  January, 
A.  D.  1853,  for  a  pair  of  truck  wheels  belonging  to  the  plaintiff, 
which  was  then  not  entirely  finished  ;  that  the  contract  was, 
that  defendant  was  to  give  the  plaintiff  a  certain  cook-stove  then 
in  the  possession  of  the  defendant,  for  the    truck   wheels  above, 
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in  the  possession  oi!  the  phxintiflf ;  that  the  truck  wheels  were  to 
be  finished  and  be  ready  for  the  defendant  in  the  course  of  two 
or  three  weeks,  when  the  pUiintift"  said  he  wouhl  want  the  stove. 
Defendant's  agent  stated  to  him  that  the  stove  would  be  ready 
for  him  when  the  wheels  were  done  ;  that  nothing  was  said  in 
the  contract  about  the  delivery  of  the  stove,  or  of  the  truck 
wheels  ;  and  defendant's  agent  did  not  understand  that  the  de- 
fendant was  to  deliver  the  stove  to  the  plaintiff,  nothing  was 
said  on  the  subject ;  that  in  two  or  three  weeks  afterwards  de- 
fendant's said  agent  called  for  the  truck  wheels  and  received 
them,  when  the  plaintiff  asked  defendant's  agent  Avhy  he  had  not 
brought  the  stove  in  his  Avagon  ;  the  agent  replied,  it  was  too 
rough  to  bring  it ;  the  plaintiff  requested  defendant's  said  agent 
to  bring  it  over  some  time  when  he  came  that  way  ;  the  agent 
replied,  that  probably  they  would,  which  was  all  that  was  said 
at  the  time.  The  said  witness  said  that  the  defendant  had  set 
out  the  said  stove  for  the  plaintiff  before  he  got  the  truck 
wheels,  and  that  it  was  always  ready  for  him.  It  also  appeared 
that  the  stove  was  set  out  of  doors  by  the  defendant,  and 
remained  for  some  time  exposed  to  the  weather ;  witness  did 
not  know  that  it  was  injured  except  by  being  rusted  by  expo- 
sure to  the  weather,  when  it  was  taken  by  the  defendant  to  the 
plaintiff,  but  the  plaintiff  never  called  for  it  to  his  knowledge  ; 
that  some  time  in  May  following,  the  plaintiff  came  over  to  see 
the  defendant,  and  stated  he  would  not  have  the  stove  now,  but 
would  have  the  money  ;  that  defendant  being  about  to  change 
his  residence,  took  said  stove  to  where  said  Frankberger  lived, 
lest  it  would  get  broken,  as  defendant  said,  if  it  was  left  with- 
out any  person  to  take  care  of  it ;  that  plaintiff  refused  to  receive 
it,  and  commenced  this  suit ;  defendant  admitted  that  the  truck 
wheels  were  worth  fourteen  dollars,  which  was  all  the  testi- 
mony." 

Glover  &  Cook,  andM.  T.  Peters,  for  plaintiff  in  error. 

Dickey,  Wallace,  and  Eastman,  for  defendant  in  error. 

Caton,  J.  This  action  was  brought  for  the  value  of  a  pa'r 
of  truck  wheels.  One  Chilson  swore  that  he,  as  the  agent  of 
Bosworth,  made  a  contract  with  the  plaintiff  below,  in  January, 
1853,  for  the  wheels  which  were  not  then  finished,  for  which  the 
defendant  was  to  give  the  plaintiff  a  certain  cook-stove  which 
was  then  in  defendant's  possession.  That  the  plaintiff  was  to 
finish  the  wheels  and  have  them  ready  for  delivery  in  two  or 
three    weeks,  when  the  plaintiff  said  he  would  want  the  stove, 
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•which  would  be  ready  for  him  then.  Nothing  was  said  as  to 
the  place  of  the  delivery  of  the  wheels  or  the  stove.  The  de- 
fendant's agent  called  for  and  obtained  the  wheels  at  the  time 
agreed  upon,  Avhen  the  plaintiff  asked  why  he  did  not  bring  the 
stove  ;  Avhen  the  agent  replied,  that  it  was  too  rough  to  bring  it, 
but  said  he  would  probably  bring  it  over  some  time  when  he 
came  that  way.  Before  he  obtained  the  wheels  the  defendant 
had  set  the  stove  out  for  the  plaintiff,  where  it  remained  for  a 
considerable  time,  till  the  defendant  was  about  to  move  away 
when  he  carried  it  to  the  plaintiff,  who  refused  to  receive  it. 
This  was  in  May,  and  the  stove  had  become  rusted  by  the 
weather.  The  plaintiff  had  not  in  the  mean  time  sent  for  the 
stove.  It  was  admitted  that  the  wheels  were  worth  fourteen  dol- 
lars. The  court  instructed  the  jury,  that  on  the  above  state  of 
facts  the  plaintiff  was  entitled  to  recover,  and  that  no  demand 
was  necessary  for  the  stove,  but  that  it  was  the  duty  of  the  defen- 
dant to  deliver  the  stove  when  he  got  the  wheels,  and  that  if  he 
did  not  do  it  within  a  reasonable  time,  the  plaintiff  was  entitled  to 
consider  the  special  contract  as  rescinded,  and  to  sue  for  the 
price  of  the  wheels. 

We  think  the  questions  should  have  been  left  to  the  jury, 
which,  in  these  instructions,  the  court  assumed  to  decide  for 
them.  The  agreement  of  sale  or  exchange  in  this  case  was  by 
parol,  and  did  not  by  its  terms,  so  far  as  we  learn  from  the  tes- 
timony of  the  witness,  specify  the  place  of  delivery  of  the  article 
sold  or  exchanged.  It  was  for  the  jury  to  determine  what  were 
the  terms  of  the  agreement,  and  if  found  to  be  as  this  witness 
testified,  the  place  of  delivery  must  depend  upon  extrinsic  cir- 
cumstances. If  the  plaintiff  was  a  wheelwright  and  manufac- 
tured such  articles  for  sale,  and  the  defendant  ordered  or  pur- 
chased of  him  the  wheels  and  agreed  to  pay  in  a  stove 
especially  as  the  defendant  was  not  a  manufacturer  of  or  dealer 
in  stoves,  there  is  no  doubt  that  it  was  the  duty  of  the 
defendant  to  call  at  the  plaintiff's  shop  for  the  wheels  and  there 
to  pay  for  them  by  the  delivery  of  the  stove,  while,  if  neither 
was  a  manufacturer  of,  or  dealer  in  the  article  disposed  of,  but 
each  happened  to  have  or  expected  to  have  the  article  on  hand, 
and  they  agreed  to  exchange  the  articles  the  one  for  the  other, 
the  place  of  delivery  of  each  article  was  where  it  happened  to 
be  at  the  time  of  the  exchange.  2  Greenl,  Evid.  §§  609,  610  ; 
Bronson  v.  Gleason,  7  Barb.  S.  C.  R.  472.  Where  the  intent  of 
the  parties  or  the  place  of  delivery  is  to  be  determined  by  ex- 
traneous circumstances,  those  circumstances  must  be  proved, 
and  it  is  for  the  jury  to  determine  what  contract  the  proof  does 
establish ;  and  what  was  the  intent  of  the  parties  as  indicated 
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by  the  surrounding  circumstances,  being,  of  course,  governed  in 
their  finding  of  these  facts  by  the  rules  of  law  to  be  given  them 
by  the  court.  Although  we  might,  in  this  instance,  agree  with 
the  circuit  court  in  the  opinion  that  this  evidence  shows  a  pur- 
chase of  the  wheels  by  the  defendant,  of  the  plaintiff,  to  be  paid 
for  in  a  stove,  and  that  it  was  the  intention  and  understanding 
of  the  parties,  that  the  defendant  should  take  the  stove  to  the 
plaintiff ;  still  we  think  the  court  should  have  left  it  to  the  jury 
to  say  what  the  contract  was  Avhich  the  proof  did  show,  and 
what  was  the  intention  of  the  parties  as  indicated  by  the  sur- 
rounding circumstances,  simply  laying  down  the  rules  of  law 
by  which  they  should  be  governed  in  determining  those  questions 
of  fact. 

The  judgment  of  the  circuit  court  must  be  reversed,  and  the 
cause  remanded. 

Judscmeni  7'eversed. 


Kern  Brennan  et  al.,  plaintiffs  in  error,  v.   The  People  of  the 
State  of  Illinois,  defendants  in  error. 

ERROR  TO  KANE. 

A  prisoner  is  entitled  to  a  cliange  of  venue  as  a  matter  of  right,  and 
tliis  may  be  granted  on  oral  application  if  assented  to  by  the  State's 
attorney.  Objections  to  a  change  of  venue  should  be  made  iu  the  cir- 
cuit court. 

A  plea  in  abatement  to  the  finding  of  a  bill  should  specifically  set  forth 
the  grounds  of  objection. 

Where  a  party  was  followed  by  a  crowd  and  killed,  it  is  proper  to 
interrogate  a  witness  who  observed  their  operations,  whether  he  dis- 
covered any  difterence  of  purpose  among  those  composing  the  crowd. 

An  accessory  before  the  fact  is  one  who  stands  by  and  aids,  abets,  or 
assists,  in  the  i)erpetration  of  a  crime,  or  who,  not  being  present,  lias 
advised  or  encouraged  the  perpetration  of  it.  The  advice  or  encour- 
agement maybe  by  words,  act,  signs,  or  motions. 

An  accessory  before  the  fact  is  deemed  a  principal,  and  maj^  be  punished 
accordingly. 

A  person  may  be  guilty  of  murder  although  he  took  no  part  in  the 
killing,  nor  assented  to  any  arrangement  having  for  its  object  the 
death  of  another,  if  he  combined  with  those  who  committed  the  deed 
to  do  an  unlawfal  act,  such  as  to  l)eat  or  rolj,  and  death  ensued  in 
consequence  of  the  attempt  to  execute  the  common  purpose. 

If  several  persons  conspire  to  do  an  unlawful  act,  and  death  happens 
in  the  prosecution  of  the  common  object,  all  are  alike  guilty  of  the 
homicide.  The  act  of  one  is  the  act  of  all,  although  some  are  not  pres- 
ent. 
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It  does  not  follow,  because  a  witness  makes  an  untrue  statement, 
that  his  entire  testimony  is  to  be  disregarded.  This  must  depend 
iipon  the  motive  of  the  witness.  The  maxim  of  falsus  in,  vno,  &c., 
.should  only  be  applied  to  cases  where  a  witness  wilfully  gives  false 
testimony. 

A  person  indicted  for  murder  may  be  found  guilty  of  manslaughter,  and 
such  finding  amounts  to  an  acquittal  of  the  charge  of  murder,  and  the 
accused  cannot  again  be  put  on  trial  for  murder. 

A  verdict  of  acquittal  or  conviction  is  a  bar  to  a  subsequent  prosecution 
for  the  same  offense,  although  no  judgment  has  been  entered  upon  it. 

In  an  indictment  for  murder,  and  a  verdict  found  for  manslauijhter,  if 
the  accused  seeks  and  obtains  a  new  trial,  he  will  only  be  tried  for  the 
oftense  of  Avliich  he  was  found  guilty. 

The  facts  of  this  case  are  stated  in  the  opinion  of  the  court. 
This  cause  was  tried  at  May  term,  1851,  of:  the  Kane  Circuit 
Court,  J.  G.  WiLsox,  presiding. 

HoYNE,  Plato,  and  Farxswortii,  for  pkiintiffs  in  error. 

Wallace  &  Blackwell,  for  the  people. 

Treat,  C.  J.  An  indictment  for  the  murder  of  Albert  Story 
Ivas  found  against  Kern  Brennan,  James  Tewey,  Michael  Tewey, 
Martin  llyan,  and  eight  other  persons,  at  the  November  term, 
1853,  of  the  La  Salle  circuit  court.  The  defendants  were  arraign- 
ed during  the  same  term,  and  pleaded  not  guilty  to  the  indictment. 
The  record  then  recites  :  "  And  the  defendants,  Kern  Brennan, 
James  Tewey,  Michael  Tewey,  and  Martin  Ryan,  by  their  counsel, 
move  the  court  for  a  change  of  venue  herein  ;  and  on  considera- 
tion, it  is  ordered  by  the  court,  that  a  change  of  venue  be  had 
herein,  as  to  said  last  named  defendants,  to  the  Kane  county  cir- 
cuit court."  It  does  not  appear  that  any  applicatioa  in  writing 
was  made  for  a  change  of  venue. 

At  the  February  term,  1851,  of  the  Kane  circuit  court,  by  the 
leave  ol:  the  court,  the  defendants  filed  the  following  plea,  which 
they  swore  to  be  true,  in  substance  :  "And  now  come  the  said 
defendants,  Kern  Brennan,  James  Tewey,  Michael  Tewey,  and 
Martin  Ryan,  and  having  heard  the  said  indictment  read,  say 
that  the  same,  as  it  is  exhibited  against  them,  was  not  found 
and  presented  to  any  court  having  jurisdiction  of  the  said 
oflense,  by  a  regularly  appointed  and  constituted  grand-jury 
under  the  laws  of  the  State  of  Illinois,  as  appears  by  the  records 
of  said  court,  and  this  they  are  ready  to  verify ;  wherefore  they 
pray  judgment,  and  that  by  the  court  here  they  may  be  dis- 
missed from  the  said  premises,  and  that  the  same  may  be 
"f^uashed."  The  court  sustained  a  demurrer  to  the  plea;  and 
the  prisoners  were  then  put  upon  their  trial.     The   jury  found 
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Kern  Brennan,  James  Tewey,  and  Michael  Tewey  guilty  of 
the  murder  of  Story.  They  also  found  Martin  Ryan  guilty  of 
manslaughter,  and  fixed  the  period  of  his  imprisonment  in  the 
penitentiary  at  eight  years.  The  record  then  recites  :  "There- 
upon come  the  defendants,  and  move  for  a  new  trial  herein  :  and 
the  court  being  advised,  sustains  the  motion,  and  grants  a  new 
trial." 

The  same  defendants  were  again  put  upon  their  trial  for  the 
murder  of*  Story,  at  the  May  term,  1854.  It  appeared  in  evi- 
dence, that  a  large  number  of  persons  assembled  at  the  store  of 
Story  ;  that  he  became  alarmed  and  left  the  store,  and  was 
pursued  by  the  crowd  to  his  barn,  where  he  was  killed.  The 
court,  against  the  objection  of  the  prisoners,  permitted  the  prose- 
cution to  ask  one  of  the  witnesses  if  he  saw  "any  indication 
of  a  difference  of  opinion  or  purpose  among  the  persons  compos- 
ing the  crowd  who  rushed  to  the  barn ;"  and  he  answered  that  he 
did  not. 

The  court  gave  the  following  instructions,  at  the  instance  of  the 
prosecution : — 

"4.  An  accessory  before  the  fact  is  one  who  stands  by  and 
aids,  abets,  or  assists  in  the  perpetration  of  a  crime,  or  who,  not 
being  present,  hath  advised  or  encouraged  the  perpetration  of  a 
crime. 

"  5.  The  advice  or  encouragement  that  may  make  one  an  acces- 
sory to  crime  need  not  be  by  words,  but  by  any  word  or  act,  sign 
or  motion,  done  or  made  for  the  purpose  of  encouraging  the  com- 
mission of  a  crime. 

"  6.  An  accessory  before  the  fact  under  the  law  is  deemed  and 
considered  as  principal,  and  is  to  be  punished  accordingly." 

The  court  refused  the  following  instructions,  asked  by  the 
prisoners : — 

"  18.  To  aid,  abet,  and  assist  another  who  is  guilty  of  killing 
a  human  being,  so  as  to  make  it  murder  or  manslaughter  in  those 
aiding,  it  is  necessary  that  the  jury  should  be  satisfied  by  proof, 
that  those  aiding  were  united  with  those  actually  killing  in  some 
common  design,  of  which  the  offense  formed  a  part ;  that  the 
killing  of  Story  happened  and  was  caused  in  pursuance  of  such 
design  ;  that  the  killing  was  not  upon  some  other  account  from 
malice  prepense  in  those  actually  killing,  of  which  intention  the 
prisoners  were  ignorant. 

"19.  If  the  jury  believe  that  the  witness  Anthony  testified 
falsely  in  any  one  material  matter,  then  they  have  a  right  to  dis- 
regard his  testimony  as  to  all  other  matters. 

'*20.  If  the  jury  do  not  believe  from  the  evidence,  that  the 
prisoners  on  trial  are  the  persons  who  actually  killed  Story,  they 
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should  be  acquitted,  unless  the  proof  establishes  beyond  a  rea- 
sonable doubt  the  fact  that  they  were  standing  by,  aiding,  abet- 
ting, and  assisting  such  person  or  persons  as  actually  caused  the 
death. 

"21.  If  the  jury  believe  from  the  evidence,  that  there  was  no 
intent  on  the  part  of  the  persons  to  kill  Story  (and  who  killed 
him),  until  he  got  to  the  barn,  and  that  the  prosecution  has  failed 
to  show,  by  proper  evidence,  that  the  prisoners  on  trial  had  such 
intent  to  kill,  or  concerted  or  agreed  with  the  persons  who  killed 
Story,  before  or  at  the  time  he  was  so  killed,  in  such  intent,  the 
jury  should  acquit  the  prisoners. 

"22.  If  the  jury  believe  from  the  evidence,  that  the  prisoners 
did  not  participate  in  any  design  to  take  the  life  of  Story,  but 
that  it  was  taken  by  other  persons  without  their  consent,  knowl- 
edge, or  intent,  and  that  such  life  was  not  taken  in  pursuance  of 
any  previous  design  formed  between  the  prisoners  and  those  kill- 
ing, then  the  law  will  not  hold  them  as  aiders  and  abettors  to  the 
fact  of  killing,  unless  they  had  engaged  and  advised  the  perpetra- 
tion of  the  act,  or  took  part  in  the  act  of  killing. 

"  23.  It  is  essential  for  the  prosecution  first  to  establish  by 
proof  the  killing  of  Story  by  some  one  of  those  charged  in  the 
indictment,  with  malice  express  or  implied,  to  constitute  murder  ; 
and  if  the  jury  are  not  satisfied  beyond  a  reasonable  doubt  that 
such  killing  was  with  malice,  the  jury  cannot  find  any  person 
charged  in  the  indictment  guilty  of  the  ci'ime  of  murder." 

Tlie  jury  found  the  four  prisoners  guilty  of  murder,  and  sen- 
tence of  death  was  passed  upon  them. 

1.  By  the  statute  a  prisoner  is  entitled  to  a  change  of  venue 
as  a  matter  of  right,  upon  filing  a  petition  verified  by  affidavit, 
stating  that  he  cannot  receive  a  fair  and  impartial  trial  in  the 
county  where  the  indictment  is  found,  because  of  the  prejudice 
of  the  judge  of  the  circuit,  or  of  the  inhabitants  of  the  county. 
It  is  insisted  that  the  Kane  circuit  court  was  without  jurisdic- 
tion of  the  case,  because  no  petition  was  presented  disclosing 
the  existence  of  one  of  the  causes  specified  in  the  statute.  This 
question  was  in  effect,  settled  in  the  case  of  The  People  v. 
Scates,  3  Scam.  351.  In  that  case,  the  prisoner  made  an  oral 
application  for  a  change  of  venue  from  the  circuit,  which  was 
assented  to  by  the  State's  attorney ;  and  the  court  made  an 
order  changing  the  venue  accordingly.  The  court  to  which  the 
venue  was  changed  refused  to  take  cognizance  of  the  case,  and 
dismissed  it  from  the  docket.  This  court  held  that  the  circuit 
court  had  acquired  jurisdiction  of  the  case,  and  by  mandamus 
compelled  it  to  proceed  to  hear  and  determine  the  same.  The 
decision   was  put  upon  the  ground,  that  it  was  competent  for 
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the  prosecution  to  admit  the  existence  of  a  cause  for  the  change 
of  venue,  and  thereby  dispense  with  any  necessity  for  a  petition 
and  affidavit ;  and  that  the  prisoner,  after  making  the  applica- 
tion, could  not  comyjlain  that  he  Avas  not  compelled  to  make  as 
full  proof  as  the  prosecution  might  have  required.  In  this  case, 
the  prisoners  applied  for  and  obtained  a  change  of  venue.  They 
■cannot  object  that  it  was  granted  upon  insufficient  proof.  If 
a,ny  error  was  committed  by  the  court,  it  certainly  was  not  to 
their  prejudice.  They  cannot  complain  of  what  was  done  at 
their  instance.  Even  if  the  venue  was  improperly  changed  to 
Kane  county,  the  error  has  been  waived  by  the  prisoners.  The 
statute  provides,  that  "  all  questions  concerning  the  regularity  of 
proceedings  in  obtaining  changes  of  venue,  and  the  right  of  the 
court  to  which  the  change  is  made  to  try  the  cause  and  execute 
the  judgment,  shall  be  considered  as  waived  after  trial  and  ver- 
dict." The  prisoners  made  no  objection  in  the  court  below  on 
account  of  the  change  of  venue.  Failing  to  urge  the  objection 
there,  they  are  concluded  by  the  statute  from  making  it  in  this 
•court.  See  Gardner  v.  The  People,  3  Scam.  83  ;  Hitt  v.  Allen, 
13  111.  592. 

2.  The  plea  in  abatement  was  clearly  defective.  It  was  too 
general  and  indefinite  in  its  allegations.  It  did  not  disclose  the 
particular  grounds  upon  which  the  prisoners  relied.  It  should 
have  set  forth  those  grounds  specifically,  so  that  the  prosecution 
might  know  what  to  admit  or  traverse.  It  should  have  distinctly 
.stated  why  the  presentment  was  not  legally  made  ;  as  that  the 
^rand-jurors  were  not  sworn,  or  that  sixteen  of  their  number  were 
not  present  when  the  case  was  heard,  or  that  less  than  twelve  con- 
■currred  in  finding  the  bill. 

3.  The  question  propounded  to  the  witness  was  proper.  It 
•called  for  facts,  and  not  for  the  opinions  of  the  witness.  It  appear- 
ed from  the  evidence,  that  Story  was  followed  by  a  crowd  and 
killed.  It  was  important  to  show  with  what  intent  the  crowd 
pursued  him.  This  was  clearly  a  part  of  the  res  geslss.  It 
was  competent  to  ascertain  this  intention,  by  interrogating  wit- 
nesses who  observed  the  operations  of  the  crowd,  whether  they 
discovered  any  difference  of  purpose  among  those  composing 
it.  If  they  did  not,  the  jury  might  infer  that  all  were  engaged 
in  one  common  object.  And  if  that  object  was  to  take 
the  life  of  Story,  then  all  concerned  were  equally  guilty  of  the 
homicide. 

4.  There  is  no  valid  objection  to  the  fourth  and  sixth  instruc- 
tions given  at  the  request  of  the  prosecution.  These  instruc- 
tions are  substantially  in  the  language  of  section  13  of  the 
•criminal    code,  and    they  convey  precisely  the    same  meaning. 
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That  section  reads  :  "An  accessory  is  he  or  she,  who  stands  by 
and  aids,  abets,  or  assists  ;  or  who  not  being  present,  aiding, 
abetting,  or  assisting,  hath  advised  and  encouraged  the  perpetra- 
tion of  the  crime.  He  or  she  who  thus  aids,  abets,  or  assists, 
advises  or  encourages,  shall  be  deemed  and  considered  as  prin- 
cipals, and  punished  accordingly." 

Nor  is  there  any  good  objection  to  the  fifth  instruction.  It 
asserts  a  plain  legal  proposition.  It  is  not  necessary  that  the  advice 
or  encouragement  should  be  by  words.  It  may  be  as  effectually 
given  by  signs  or  motions  as  by  words  or  writing.  It  is  enough 
that  a  party  by  his  acts  incites  or  counsels  another  to  commit  the 
crime  ;  in  other  words,  that  he  intentionally  encourages  its  per- 
petration. 

5.  There  is  a  fatal  objection  to  the  eighteenth,  twenty-first, 
and  twenty-second  instructions  asked  by  the  prisoners.  These 
instructions  required  the  jury  to  acquit  the  prisoners,  unless  they 
actually  participated  in  the  killing  of  Story,  or  unless  the  killing 
happened  in  pursuance  of  a  common  design  on  the  part  of  the 
prisoners  and  those  doing  the  act  to  take  his  life.  Such  is  not 
the  law.  The  prisoners  may  be  guilty  of  murder,  although 
they  neither  took  part  in  the  killing,  nor  assented  to  any  arrange- 
ment having  for  its  object  the  death  of  Story.  It  is  sufiicient 
that  they  combined  with  those  committing  the  deed  to  do  an 
unlawful  act,  such  as  to  beat  or  rob  Story ;  and  that  he  was 
killed  in  the  attempt  to  execute  the  common  purpose.  IP 
several  persons  conspire  to  do  an  unlawful  act,  and  death  hap- 
pens in  the  prosecution  of  the  common  object,  all  are  alike  guilty 
of  the  homicide.  The  act  of  one  of  them  done  in  furtherance  of 
the  original  design,  is,  in  consideration  of  law,  the  act  of  all. 
And  he  who  advises  or  encourages  another  to  do  an  illegal  act,  is 
responsible  for  all  the  natural  and  probable  consequences  that 
may  arise  from  its  perpetration.  2  Ilawk.  P.  C.  ch.  29  ;  1  Hale, 
P.  0.  ch.  34  ;  1  Russell  on  Crimes,  24  ;  1  Chitty,  Criminal  Law, 
264.(a) 

The  19th  instruction  Avas  erroneous.  It  authorized  the  jury 
to  discredit  the  witness  altogether,  if  he  swore  falsely  in  a  single 
particular.  It  does  not  follow,  merely  because  a  witness  makes 
an  untrue  statement,  that  his  entire  testimony  is  to  be  disre- 
garded. This  must  depend  upon  the  motive  of  the  witness.  It' 
he  intentionally  swears  falsely  as  to  one  matter,  the  jury  may 
properly  reject  his  whole  testimony  as  unworthy  of  credit.  But 
if  he  makes  a  false  statement  through  mistake  or  misapprehen- 
sion, they  ought  not  to  disreg-ard  his  testimony  altogether. 
They  should  not  consider  the  circumstance  further  than  as 
showing  inaccuracy  of  memory  or  judgment  on  the  part  of  the 


{(i)  Kennedy  v.  People,  40  111.  R.  488. 
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witness.  The  maxim  falsus  in  uno  Jalsus  in  omnibus  should 
only  be  applied  in  cases  where  a  witness  willfully  and  knowingly 
gives  false  testimony.(fl) 

The  20th  instruction  was  also  erroneous.     It  required  the  jury 
to  acquit  the  prisoners,  if  they  were  not  present  when  the  murder 
was  committed,  although  they  may  have  advised  or  encouraged  it 
to  be   done.     The  law  is   clearly  otherwise.     One  who  counsels- 
or   procures    another   to    commit  a  crime,  although  he  may  be- 
absent  when  the  act  is  done,  is  equally  guilty  with  the  one  perpe- 
trating  it.     By  the    express    provisions    of   our   statute,    he   is 
deemed  to  be  a  principal  offender,  and  may  be  indicted  and  pun-  • 
ished  as  such. 

The  23d  instruction  was  clearly  erroneous.  It  compelled  the 
jury  to  acquit  the  prisoners,  unless  it  appeared  from  the  evidence 
that  the  life  of  Story  was  actually  taken  by  some  one  of  the 
persons  indicted.  This  is  not  the  law.  The  prisoners  might  well 
be  convicted  of  the  homicide,  if  the  fatal  blow  was  given  by  a .. 
person  not  named  in  the  indictment,  provided  they  were  present 
aiding  or  abetting  him,  or,  if  absent,  had  advised  or  encouraged 
him  to  do  the  act. 

6.  Was  the  prisoner,  Ryan,  properly  put  upon  his  trial  a  second  '. 
time  for  the  murder  of  Story  ?  An  indictment  for  murder 
embraces  the  charge  of  manslaughter.  The  lesser  is  included  in 
the  greater  accusation.  On  such  an  indictment,  the  jury  may  find 
the  prisoner  guilty  of  manslaughter.  And^uch  a  finding  amounts 
to  an  acquittal  of  the  charge  of  murder.  The  finding  of  the 
inferior  is  necessarily  a  discharge  of  the  superior  offense.  Ryan , 
was  regularly  put  upon  his  trial  on  the  indictment,  and  was  found 
guilty  of  manslaughter.  In  contemplation  of  law,  the  jury  ren- 
dered two  verdicts  as  to  him  ;  one  acquitting  him  of  the  murder 
of  Story  ;  the  other  convicting  him  of  the  manslaughter  of  Story.. 
He  was  thus  legally  tried  for  the  offense  of  murder  and  acquitted. 
It  is  perfectly  clear  that  he  could  not  again  be  put  in  jeopardy  on 
the  same  charge,  unless  that  acquittal  was  set  aside  at  his. 
instance.  A  verdict  either  of  acquittal  or  conviction  is  a  bar  to 
a  subsequent  prosecution  for  the  same  offense,  although  no  judg- 
ment has  been  entered  upon  it.  Mount  v.  The  State,  14  Ohio 
295  ;  The  State  v.  Norvell,  2  Yerger  24  ;  Hunt  v.  The  State,  25- 
Miss.  378.  It  does  not  appear  from  the  record,  that  Ryan  has- 
ever  waived  the  benefit  of  the  verdict  of  acquittal.  It  is  true  that 
he  united  with  the  other  prisoners  in  asking  for  a  new  trial,  but 
that  application  as  to  him  must  be  regarded  as  extending  only  ta 
the  charge  upon  which  he  was  convicted.     He  had  no  occasion 

{a)  Dean?'.  BlackwoU,  18  111.   R.  338  and  note  ;  Iloward  c.  McDonakl, 
46  111.  R.  124. 

ILL.  R,  VOL.  XV.  34 
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for  another  trial,  except  as  to  the  charge  of  manslaughter.  Being 
legally  acquitted  of  the  charge  of  murder,  he  surely  did  not 
desire  that  to  be  again  investigated.  It  is  not  to  be  presumed 
that  he  would  voluntarily  place  himself  in  peril  upon  a  charge,  on 
Avhich  he  had  already  been  tried  and  acquitted.  Even  if  the 
<50urt,  upon  his  motion,  could  open  the  whole  case,  the  record 
does  not  show  that  such  a  power  was  either  invoked  or  exercised. 
The  application  for  a  new  trial  did  not  necessarily  relate  to  the 
charge  upon  which  he  was  acquitted.  It  naturally  referred  to  the 
'Charge  on  which  he  was  convicted.  Nor  did  the  court,  in  terms, 
set  aside  the  entire  finding  of  the  jury.  It  simply  granted  the 
prisoners  a  new  trial.  The  order  was  no  broader  than  the  appli- 
cation. There  were  two  distinct  findings  as  to  Ryan,  and,  there- 
fore, there   was   not  the  least   necessity  for   disturbing  the  one 

.  acquitting  him  of  murder.  The  one  might  be  set  aside,  and  the 
other  be  allowed  to  stand.  The  verdict  was  not  an  entire  thing, 
which  should  wholly  stand  or  fall.  This  view  gives  full  effect  to 
the  order  of  the  court.  There  was  still  a  charge  upon  which 
Ryan  could  be  again  tried.  This  view  of  the  question  is  sustained 
by  adjudged  cases.  The  case  of  Campbell  v.  The  State,  9 
Yerger  383,  is   strongly  in  point.     The  prisoner  was  tried  upon 

..-an  indictment  containing  three  counts.  He  was  acquitted  on  the 
first  and  third  counts,,  and  convicted  on  the  second.  He  entered 
a  motion  for  a  new  trial,  and  the  court,  in  sustaining  it,  set  aside 
the  entire  finding  of  the  jury.     On  the  second  trial,  he  objected 

..to  being  tried  on  the  counts  upon  which  he  had  been  acquitted  ; 
but  the  court  ordered  him  to  be  tried  on  the  whole  indictment. 
On  this  trial,  he  was  acquitted  on  the  first  and  second  counts,  and 
convicted  on  the  third.  On  error,  it  was  held  that  he  was  entitled 
to  judgment  of  acquittal  upon  the  first  and  third  counts,  because 
as  to  them  he  was  legally  discharged  on  the  first  trial ;  and  that 
he  was  entitled  to  the  same  judgment  on  the  second  count, 
because  as  to  that  he  was  acquitted  upon  the  second  trial.  The 
court  remarked:  "It  is  not  necessary  to  determine  how  far  a 
party  could  be  held,  even  to  an  express  waiver  of  the  benefit  of 
a  verdict  of  acquittal.     It  is  enough,  that  in  this  case  he  has  not 

.  done  so.     He  moved  for  a  new  trial.     We  are  not  to  suppose 

,his  application  was  more  extensive  than  his  necessities.  As  he 
ihad  been  acquitted  upon  two  counts,  he  could  have  no  motive 
to  ask  for  another  trial,  except  upon  the  one  on  which  he  was 
found  guilty  ;  and  we  are  not  to  understand  his  application  as 
going  further.  But  the  record  shows  that  the  judge,  in  granting 
a  new  trial,  set  aside  the  verdict.  This  was  error  ;  it  improperly 
revived  the  proceedings   upon  those   counts   upon  Avhich  he  was 

..acquitted.     But   although   they  were   improperly  revived,  it  was 
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error  to  try  the  defendant  a  second  time  upon  them.  Having  been 
once  tried  upon  all  the  counts  and  acquitted  of  some  of  them,  to 
try  him  again  upon  the  same  counts,  would  be  putting  him  in 
jeopardy  a  second  time  for  the  same  charge."  The  same  doc- 
trine is  recognized  in  the  cases  of  Slaughter  v.  The  State,  6 
Humph.  410  ;  Morris  v.  The  State,  8  S.  &  M.  762  ;  and  Hunt  v. 
The  State,  25  Miss.  378. 

In  the  opinion  of  the  court,  Ryan  was  improperly  tried  a  sec- 
ond time  for  the  murder  of  Story.  He  had  previously  been  tried 
for  that  offense,  and  his  innocence  legally  established.  The  ver- 
dict of  acquittal  remained  in  full  force  ;  and  he  could  not  again 
be  put  in  jeopardy  on  the  same  charge,  without  a  violation  of  an 
express  provision  of  the  constitution. 

The  judgment  as  to  Ryan  must  be  reversed,  and  the  cause  will 
be  remanded.  He  may  still  be  put  upon  his  trial  on  the  charge 
of  manslaughter.  As  respects  the  other  prisoners,  the  judgment 
must  be  affirmed. 

Judgment  affirinecL 


Wm.  N.  Davis  el  al.,  appellants,  v.  S.  B.  Hopkixs,  appellee. 
APPEAL  FROM  KENDALL. 

Whore  a  party,  at  a  public  land  sale  by  the  government,  agreed  bj' 
parol  with  the  person  in  possession  of  such  laud,  and  who  had  made 
improvements  thereon,  to  bid  off  his  claims  and  advance  the  money 
at  20  per  centum  per  annum,  and  took  the  title  in  his  own  name,  laid 
that  such  a  contract  is  not  within  the  statute  of  frauds,  but  is  a  loan, 
and  subject  to  the  objection  of  usury  for  the  excess  of  interest  over 
the  lawful  rate,  and  that  upon  the  payment  to  the  person  entering  the 
land  of  the  principal  and  lawful  interest,  equity  will  compel  him  to 
convey  the  land  to  the  person,  or  his  assigns,  for  whose  benefit  the 
land  was  entered.  Held,  also,  that  any  attempt  to  complicate  the 
transaction  by  taking  the  title  in  a  third  person's  name  under  the 
pretense  that  it  was  for  such  third  person,  will  not  prevent  a  court  of 
equity  from  investigating  and  ascertaining  its  true  character,  and  if 
satisfied  that  this  nmchinerj^  Avas  used  to  conceal  its  true  character  of 
a  loan,  of  so  declaring  it.  Held,  also,  that  the  purchaser  and  grantee 
of  the  person  entering  land  on  such  a  contract,  was  bound  to  take 
notice  of  the  equitable  rights  of  the  person  in  possession  of  the  land. 

Hdd,  also,  that  the  purchaser  and  grantee  of  the  person  having  the 
equitable  title  under  such  a  contract,  might  file  his  bill  to  redeem  said 
land,  and  by  executing  a  release,  could  use  his  grantor  as  witness  to 
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prove  the  contract,  and  tliat  its  terms  had  been  complied  with  by 
him,  tlie  witness. 

Tins  was  a  bill  filed  in  the  Kendall  circuit  court,  by  the  appel- 
lee against  the  appellants,  for  a  conveyance  of  the  lands  therein 
mentioned. 

The  nature  and  object  of  the  bill  sufficiently  appear  in  the 
opinion  of  the  court. 

This  cause  was  heard  and  decree  entered  at  the  March  term^ 
1854,  of  the  Kendall  Circuit  Court,  Leland,  Judge.  The  decree- 
appears  in  the  opinion,  and  from  which  decree  the  defendants? 
appealed. 

ScATES,  J.  At  the  public  land  sale  of  the  government  at' 
Chicago,  on  the  Ibth  of  February,  1843,  Davis  bid  off  the  east 
half  N.  E.  31,  and  east  half  S.  E.  30,  T.  37  north,  range  8^ 
east,  3rd  principal  meridian,  lying  in  Kendall  county,  the  first  at 
$1.28,  and  the  last  at  $1.25  per  acre,  and  took  a  certificate  of 
entry  in  the  name  of  Geo.  A.  0.  Beaumont.  On  the  20th  of 
November,  1843,  Beaumont  conveyed  these  tracts  to  Davis,  and 
on  the  23rd  of  November,  Davis  entered  at  the  land-office  the 
west  half  of  31.  Beaumont's  deed  to  Davis  was  not  recorded.^ 
So  the  matter  stood  until  the  4th  of  May,  1848,  when  Davis  con- 
veyed all  these  lands  to  Francis  Howe. 

On  the  9th  of  March,  1849,  the  defendant  Hopkins'  filed  this 
bill  against  Davis,  Howe,  and  Israel  P.  Vancleve  and  wife, 
praying  a  conveyance  of  these  lands  from  Davis  and  Howe  to 
him. 

The  allegations  of  the  bill  may  be  summed  up  as  presenting 
the  following  case,  and  which  is  not  designated  or  characterized 
as  a  bill  for  a  specific  performance,  or  a  bill  to  redeem  a  mort- 
gage. 

Previous  to  1840,  Arnold  and  Judson  owned  a  "claim"  and 
an  improvement  on  these  lands  of  the  government,  which  they  sold 
to  Vancleve  for  $300  or  thereabout,  under  which  purchase  Van- 
cleve took  possession  as  early  as  1840. 

He  attended  the  public  sale  in  1843,  for  the  purpose  of  secur- 
ing these  lands,  but  not  having  the  money  to  pay  for  them,  he 
applied  to  Davis,  his  neighbor,  to  purchase  them  for  him.  He 
declined,  for  want  of  money  to  spare,  but  took  the  numbers  of 
the  tracts.  Vancleve  then  procured  Dr.  Foster  to  agree  to  enter 
an  80  acre  tract  of  them.  Again  meeting  with  Davis  just  as 
the  biddings  commenced,  Davis  inquired  how  he  was  succeeding, 
and  upon  being  informed  of  this  partial  arrangement,  offered  ta- 
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enter  the  whole,  and  insisted  upon  Vancleve's  repudiating  his 
partial  arrangement  "with  Foster,  that  he  might  as  well  have  the 
Avhole  as  a  part,  and  immediately  went  to  the  sale  and  com- 
menced bidding  against  Foster,  who  was  not  informed  of  the 
new  arrangement  until  Davis  publicly  announced  that  he  Avas 
bidding  for  Vancleve,  when  Foster  desisted,  and  Davis  became 
the  purchaser.  The  terms  agreed  upon  with  Foster,  were,  the 
repayment  of  the  purchase-money  with  25  per  cent,  interest 
per  annum  until  paid.  These  terms  had  been  made  known  to 
Davis  Avith  the  arrangement,  and  in  relation  to  them  he  said,  he 
would  enter  the  whole  upon  as  good  terms  as  Dr.  Foster,  and 
accordingly  bid  off  the  land  as  stated.  The  bill  states  the  terms 
WMth  Davis  to  be  20  per  cent,  per  annum.  This  is  the  substance 
of  the  contract  set  up  in  the  bill.  The  subsequent  parts  of  the 
•bill  contain  a  detail  of  facts  in  relation  to  subsequent  interviews 
and  conversations  between  Vancleve  and  wife,  and  Davis  and 
Beaumont,  and  Davis  alone,  in  one  of  which  the  rate  of  interest 
was  fixed  at  20  per  cent. ;  also  of  Vancleve's  procuring  the 
necessary  amount  of  money,  and  offering  to  pay  upon  receiv- 
ing a  deed,  but  which  was  refused  on  various  pretexts  ;  also, 
'that  Vancleve  had  performed  work,  &;c.,  for  Davis,  which  Davis 
agreed  should  be  in  payment  of  the  land,  and  which,  together 
with  money  paid,  exceeded  the  amount  due  for  the  land. 
The  bill  further  shows  two  conveyances  by  quit-claim  from  Van- 
cleve and  wife  to  Hopkins  with  delivery  of  possession.  The  first 
■on  the  21st  of  December,  1847,  in  which,  by  mistake,  a  part  of 
the  land  was  omitted  ;  the  second  on  the  2d  of  June,  1848, 
including  the  whole  to  correct  the  mistake.  Possession  from  1840 
to  1848  is  alleged  in  Vancleve,  and  since  in  Hopkins,  as  well 
as  improvements  by  former  ;  and  notice  is  charged  upon  Howe 
of  Vancleve's  title  by  this  possession,  and  by  the  filing  of  a  for- 
mer bill,  11th  of  March,  1848,  which  was  dismissed  for  w^ant  of 
sufficient  averments  of  tender.  I  deem  any  further  detail  here 
unnecessary. 

Davis  answered  without  oath,  denying,  generally,  the  material 
facts  in  the  bill,  and  relied  upon  the  statute  of  frauds. 

Howe's  answer  is  sworn,  setting  up  his  purchase  for  a  valuable 
consideration,  denying  notice  ;  after  his  death  his  widow  and 
heirs  answer,  generally,  that  they  know  nothing. 

Vancleve  and  wife  admit  all  the  statements  of  the  bill. 

Hopkins  executed  a  general  release  to  Vancleve  and  wife,  and 
took  their  depositions.  The  plaintiffs  introduced  the  former  bill 
in  evidence. 

The  court  decreed  the  transaction  to  be  a  loan  of  money  ; 
found  that  the  contract  was  usurious  ;  that  the  purchase-money 
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with  12  per  cent,  had   been   paid  ;    and    decreed   a  conveyance. 
And  this  decree  is  the  error  assigned. 

The  view  we  take  of  this  case,  renders  it  unnecessary  to 
examine  or  discuss  many  of  the  points  raised  upon  the  argu- 
ment. 

The  proofs  do  not  show  a  case  of  a  combination,  or  an  agree- 
ment to  prevent  competition  at  the  biddings  ;  consequently  no 
question  can  arise  as  to  a  fraud  upon  the  government  under  the 
act  of  congress. 

Neither  do  we  place  it  upon  the  ground  of  an  exception  out 
of  the  statute  of  frauds.  If  it  depended  upon  this,  it  might 
be  difficult  to  distinguish  it  from  that  class  of  cases  held  to  be 
within  the  statute,  where  the  refusal  to  execute  the  parol  agree- 
ment, made  void  by  the  statute,  is  the  ground  of  fraud  upon 
which  it  is  sought  to  take  it  out  of  the  statute.  This  would, 
in  effect,  repeal  the  statute.  Unless  there  be  other  circumstances 
of  fraud,  than  merely  such  refusal,  equity  would  hardly  grant 
relief. 

This  case  has,  indeed,  other  such  circumstances,  but  they  will 
only  be  referred  to  as  illustrative  of  the  ground  upon  which  we 
place  it,  and  not  for  the  purpose  of  discussing  the  statute  of 
frauds. 

We  are  of  the  opinion  that  the  court  below  correctly  found  that 
the  contract  set  up  in  the  bill  constituted  a  loan,  and  that  the 
proofs  in  this  respect  sustained  the  allegations.  The  same  ques- 
tion was  before  us  at  this  term,  in  Smith  el  al.  v.  Sackett  et  al.y 
post,  p.  528,  in  which  this  court  affirmed  a  decree  which  found  a 
loan  of  money,  un  ier  circumstances  as  complicated  and  multifa- 
rious as  these.  The  case  of  Williams  v.  Bishop  et  al.,  posty 
though  reversed,  was  not  for  any  error  in  the  determination  in 
this  respect,  though  the  weight  of  evidence  seemed  to  be  the  other 
way.  The  question,  indeed,  is  not  entirely  new,  for  it  arose  in 
Miller  et  al.  v.  Thomas  et  al.,  1-1  111.  R.  428,  and  was  found  to 
be  a  loan.  Indeed,  it  seems  to  be  a  device  resorted  to  for  the 
concealment  of  usury,  or  hard  and  unconscionable  terms,  but  is 
destined  to  defeat,  whenever  its  true  character  may  be  reached 
and  exposed  by  proofs.  I  do  not  perceive  that  it  opens  the  door 
any  wider  than  it  already  stands,  to  combinations  of  frauds  and 
perjury.  All  our  transactions  are  liable  to  the  same,  where  we 
are  destitute  of  evidence  for  their  exposure  ;  and  the  remedy 
proposed,  by  disregarding,  would  equally  apply,  and  exclude  all 
testimony,  verbal  or  Avritten,  because  it  might  be  the  result  of 
combination,  fraud,  deceit,  perjury,  and  forgery. 

It  is  true  the  principal  witnesses  in  this  case,  Vancleve  and. 
his  wife,  occupy  an  exceedingly  hazardous  and   delicate  position^. 
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and    one  wliich    exposes  their  motives    and  veracity  to    question 
from  either  side  as  they  may  testify  against  it.     From  the  plain- 
tiffs, that  they  testify  from   motives  of  revenge  for  disappointed 
hopes,  or  with    secret  expectations  of  gain  by  Hopkins'   success. 
From  defendant,  that  they  had  related  as  facts  a  state  of  case 
to  Avhich  they  refuse  to  swear,  and  have  so  deceived  and  defrau- 
ded him  of  the  consideration  paid,  or,  in  reclaiming  the  account 
on  Davis,    that    they  perjured  themselves  for  gain.     No  one  with. 
a  proper  sense  of   self-respect   and    self-protection,   would  ever, 
officiously  or  voluntarily,  seek  such  a    position.     Nor  does  it  ap- 
pear they  have.     There   is  no  interest  in  the  event,  apparent  on 
the  record,  but  the  contrary  ;  and  upon  their  voi?'  dire  they  deny 
any  not  apparent.     They  are,  therefore,   competent,  and  I  may 
add,  their  credibility  is  unimpeached,  and,  I  therefore  presume, 
unimpeachable.   J.  P.  Vancleve  testified  substantially  to  the  conver- 
sations and  offers  of  Davis  as  charged  in  the  bill,  except  that  the 
per  cent,  was  to  be    as    good    as  Dr.    Foster  would    do.     His- 
testimony  also  shows  that  Davis    afterwards    agreed   to   receive- 
his    work    and   labor   towards  the   payment   for  the   land,  and^ 
encouraged  him  to  do  his  work  by  saying  that   it  was  as  easy  a 
way  as   anv  to  pay  for  it ;    and    with  this  object  in  view,  he 
neglected  his   own,  and  worked    for  Davis   at  times    when    he 
otherwise   would  not.     His    whole  bill  of   work    amounted  to  as 
much  as  the  debt  and  interest,  though  this  declaration,  that  it  should 
go  on  the  land,  Avas  not  repeated  at  each  hiring,  or  job  of  labor 
done  by  him.     He  and  his  wife  both  show   that  in  different  con- 
versations with  Davis    and  one   with  Davis    and  Beaumont,  they 
promised   to  let  them  have  the   land  whenever   the  money   was 
ready,  and  at  20  per  cent,  interest. 

They  are  corroborated  in  part  by  their  son,  to  Avhom  Davis 
said  he  intended  to  let  Mrs.  Vancleve  have  the  land.  The  mone}^ 
was  procured  in  the  course  of  two  or  more  years,  and,  although  a 
legal  technical  tender  is  not  proven,  it  was  offered  to  him  by 
them,  and  he  informed  that  they  had  it,  were  ready,  willing,  and 
anxious  to  pay  it  and  take  a  deed,  and  were  only  prevented  from 
making  payment  or  a  legal  tender,  by  his  excuses  for  not  being 
ready  and   able  to  convey. 

The  excuses  were,  that  the  land  was  bought  for,  or  in  the  name 
of  his  brother,  who  lived  in  New  York,  and  who  had  the  necessary 
papers.  This  statement  was  also  made  by  Beaumont,  that  he 
had,  as  agent  of  Mr.  Davis  of  New  York,  bought  for  him  such 
lands  as  were  pointed  out  b}'-  plaintiff,  W.  N.  Davis.  This  is  also. 
set  up  in  the  answers  as  a  defense. 

Had   this  been   true,  we   suppose  it  was  susceptible  of   proof.. 
None,  however,  is  offered ;  neither  is  there  any  offered,  why  the 
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certificate  of  entry  was  taken  in  Beaumont's  name,  or  of  anv 
•consideration  paid  by  Davis  to  Beaumont,  or  liis  brother,  for  the 
lands  conveyed  to  him  by  Beaumont.  We  are  left  to  conjecture, 
and  the  most  natural  one,  in  connection  -with  the  facts  of  the 
case,  is,  that  the  use  of  Beaumont's  name  in  the  certificate, 
and  of  his  brother's  in  the  statement,  -was  for  the  purpose  of  some 
concealment.  So  far  as  the  proof  goes,  we  must  regard  the  plain- 
tiff as  the  real  and  only  party  in  the  transaction  ;  and  will  view 
and  treat  the  case  as  if  no  other  had  been  named  or  connected 
with  it.  Further,  we  cannot  resist,  wholly,  the  impressions  this 
course  of  dealing  is  calculated  to  produce  ;  that  this  machinery 
was  used  to  conceal  the  true  character  of  the  transaction  as  a  loan, 
and  complicate  and  invest  it  Avith  the  character  of  a  parol  agree- 
ment for  the  purchase  or  sale  of  land. 

Here,  too,  as  in  the  case  of  Sackett.  in  Smith  el  al.  v.  Sackett 
et  al.,  the  purchaser  of  the  government  has  neglected  and  failed 
to  show,  that  he  attended  the  sale  of  lands  for  the  purpose  or 
with  the  wish  to  invest  in  lands,  or  that  he  had  any  wish  to  pur- 
chase this  particular  tract,  until  requested  to  do  so  by  Vancleve 
for  him.  The  manner  in  which  his  attention  is  called  to  these 
pai'ticular  tracts,  and  his  purchase  under  the  circumstances,  driv- 
ing ofi"  Dr.  Foster  by  his  competition  and  announcement  from 
making  Vancleve  a  loan  of  the  value  of  one  80  acre  tract,  all 
tend  to  show,  and  do  show,  that  he  was  ready,  willing,  and 
'did  agree  by  his  bidding  on  the  land,  to  loan  Vancleve  the 
amount  the  lands  would  bring.  And  this  would  be  a  good  con- 
tract of  loan,  without  a  specified  rate  of  interest,  or  time  of 
repayment.  The  law  Avould  fix  the  first,  and  when  it  became 
due,  presently  on  demand.  It  is  objected  to  as  showing  a  con- 
tract for  want  of  mutuality ;  but  I  think  groundlessly,  for  the 
proofs  now  before  us  would  sustain  an  action  for  the  money  with 
interest. 

The  objection  to  the  uncertainty  in  the  contract  alleged  and 
proved,  as  to  the  rate  of  interest,  might  have  weight  on  a  bill  for 
specific  performance  of  a  parol  contract  under  the  statute  of 
frauds.  But  in  an  action  for  money  loaned,  or  in  this  case  of  a 
bill  to  redeem,  the  essential  matter  is  a  loan,  and  with  it  will  be 
awarded  such  interest  as  may  be  proven.  We  are  not  disposed 
'to  regard,  in  such  a  case  as  this,  a  misdescription  as  to  the 
amount  of  interest  as  a  fatal  variance  in  the  description  of  the 
•contract. 

The  length  of  time  between  this  purchase  and  the  assertion 
of  it,  as  one  absolute  in  his  own  right  by  Davis,  and  his  con- 
cealment of  the  fact  of  a  conveyance  from  Beaumont  to  him, 
by  not  having  it  recorded,  while,  at  the  same  time,  he  held  out 
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to  Vancleve  that  the  title  Avas  in  his  brother,  all  for  the  space  ot" 
near  five  years,  strongly  corroborate  the  statement  ol:  Vancleve  in 
relation  to  its  being  a  loan.  A  further  corroboration  is  found  in 
the  fact,  that  during  all  this  time  Davis  asserted  no  claim  at  all 
for  himself,  and  none  for  his  brother,  either  to  the  possession  or 
for  rents,  though  Vancleve  continued  in  the  open  possession, 
asserting  to  Davis  his  claim  and  right  to  it  under  the  arrangement 
for  its  entry,  and  from  time  to  time,  until  he  became  ashamed,  he 
says,  demanding  a  deed  or  a  bond  for  title  ;  and  especially,  when 
about  to  make  repairs,  urging  that  he  did  not  want  to  spend  his 
money  without  something  to  show  title,  and  again  Davis  assuring 
him  he  should  have  the  land. 

It  is,  indeed,  impossible  to  resist  the  conclusion  that  there  was 
a  contract  for  the  land,  without  wholly  discrediting  the  Van- 
cleves'  testimony,  and  equally  clear  is  the  character  of  that  con- 
tract a  loan  of  money. 

The  objections  to  the  contract  charged,  and  the  one  proven 
that  the  returns  are  not  clearly,  precisely,  fully,  and  specifically 
shown,  have  but  little  weight  against  a  contract  for  the  loan  of 
money.  The  law  Avill  fill  up  sufficient  details  to  such  a  contract, 
by  imposing  an  obligation  for  repayment  with  interest.  If  one 
advance  money  for  another's  use  at  his  instance,  without  more, 
the  laAV  will  fix  lawful  interest  as  an  incident,  and  make  it  due 
upon  request.  If  the  lender  desire  greater  interest  he  must  bar- 
gain for  it ;  if  the  borrower  require  longer  time  he  must  specify 
it. 

The  very  paucity  of  facts  in  this  negotiation,  tends  strongly  to 
show  it  a  loan.  Vancleve  applied  to  Davis  to  secure  his 
"claim."  No  one  acquainted  with  the  situation  of  the  country, 
and  the  circumstances  and  condition  of  the  people  in  relation 
to  the  public  lands,  would  understand  this  application  as  a 
request  to  purchase  the  land  for  the  purpose  of  selling  it  again 
to  Vancleve.  But  every  one  familiar  wath  the  manner  of 
settling  upon,  and  improving  the  public  lands,  and  of  purchasing 
when  able,  would  at  once  understand  and  comprehend  such  an 
application  as  one  for  a  loan  of  money.  The  manner  of  secur- 
ing that  loan,  by  taking  the  title  to  the  lender,  could  make  no 
diflerence. 

Again,  it  appears  from  the  proofs  that  soon  after  Vancleve  sold 
to  Hopkins,  Davis  for  the  first  time  set  up  title  adverse  to  the 
alleged  arrangement  by  giving  Vancleve  notice  to  quit.  Van- 
•cleve  delivered  possession  to  Hopkins  about  the  1st  of  March, 
1848  ;  and  on  the  4th  of  May  following  Davis  conveyed  to 
Howe,  who  pursued  this  adverse  claim  by  bringing  an  ejectment, 
.and  recovering  judgment. 
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Howe  comes  in  under  such  circumstances,  at  sucli  a  juncture- 
of  the  transaction,  and  after  so  long,  open,  and  undisputed  a 
possession,  that  we  cannot  regard  him  as  a  bo7ia  fide,  purchaser 
without  notice  for  a  valuable  consideration.  His  answer, 
which  is  made  to  a  full  disclosure  of  all  these  facts  in  the  bill,, 
and  to  direct  interrogatories  as  to  the  bona  fides  of  his  purchase,. 
is  not  full,  open,  and  direct.  He  makes  no  answer  as  to  the 
bona  fides  of  his  purchase,  and  is  rather  otherwise  evasive  in 
relation  to  an  understanding  that  the  lands  were  to  be  reconveyed. 
The  consideration  he  paid  was  two  promissory  notes  payable- 
to  Davis  or  order,  which  are  neither  paid  nor  transferred,  though 
he  would  intimate  that  they  may  be.  His  equitable  claims  are 
further  weakened  by  the  fact,  that  he  not  only  purchased  at  an 
undervalue,  but  without  knowing  or  seeing  the  premises,  and 
deeming  it  necessary  immediately  to  give  back  an  immediate 
agency  the  same  day  to  Davis,  to  watch  over  and  protect  the 
lands  from  trespassers,  &c.,  under  which  Davis  caused  the  eject- 
ment suit  to  be  instituted  and  prosecuted.  This  part  of  the- 
transaction  looks  to  me  to  be  a  contrivance,  under  a  thin  and 
transparent  veil,  like  the  certificates  of  entry  in  the  name  of 
Beaumont  as  the  property  of  Davis'  brother  in  New  York  ;  and 
which  found  their  way  back  into  "\V.  N.  Davis,  by  conveyance 
from  Beaumont,  without  any  proof  of  purchase  of  or  payment 
for  them,  other  than  the  face  of  the  deed.  Howe  must  be  held 
to  all  the  consequences  legitimately  arising  from  the  constructive 
notice  by  possession. 

The  question  arising  upon  the  proof  of  the  former  bill  is  one 
of  some  difficulty,  in  relation  to  the  identity  of  the  causes  of 
action  or  subject-matter  of  the  bill.  In  Gray  el  al.  v.  Gillilan 
el  al.,  ante.,  p.  453,  decided  at  this  term,  I  felt  a  necessity  to 
examine  the  authorities  at  some  length  ;  and  from  the  authorities 
the  court  arrived  at  a  conclusion,  that  it  is  necessary  to  plead  a 
former  recovery  to  constitute  a  bar  by  estoppel  ;  but  that  under 
the  general  issue,  it  will  become  conclusive  in  evidence.  The 
estoppel  and  conclusiveness  operates  upon  the  causes  of  action 
and  defenses  apparent  upon  the  face  of  the  record,  and  also  all 
that  were  actually  investigated,  if  properly  admissible  under  the 
pleadings,  though  not  apparent  upon  the  face  of  the  record  ;  and 
under  which  will  be  included  transactions,  the  merits,  validity,, 
and  fairness  of  which  may  have  been  investigated.  And  this 
will  include  the  transaction  as  a  whole,  although  it  were  drawn 
in  by  an  investigation  of  only  part,  when  that  part  was 
determined  upon  the  ground  of  fraud  or  want  of  consideration  in 
the  transaction  itself,  and  to  the  same  effect  Avhere  a  transaction 
had  been  split  up,  and  part  investigated  and  passed  into  judgment.. 
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The  dilfficulty  arises  as  to  the  identity  of  the  causes.  Hopkins, 
to  show  notice  to  Howe,  avers  as  ^;^7ic/^'?i/e  lite  a  bill  filed  by  him 
against  Davis  for  the  same  causes,  and  which,  he  states,  was  dis- 
missed on  demurrer  for  want  of  a  sufficient  tender.  Davis 
answers,  that  it  was  not  dismissed  for  the  reason  alleged,  but  for 
want  of  equity.  The  other  defendants  do  not  notice  these  .alle- 
gations. By  agreement  this  record  is  admitted  before  the  court 
at  the  hearing,  subject  to  all  exceptions.  None  are  taken,  except 
as  to  its  effect,  upon  the  argument. 

Upon  inspection  of  the  record,  we  find  a  bill  between  different 
parties,  and  apparently  for  a  different  cause  of  action,  yet  Avith 
so  many  ear-marks  as  strongly  induce  the  belief  that  the  allega- 
tion is  true.  Still  there  is  the  allegation  of  that  party  upon  the 
record  that  it  is  the  same,  against  the  truth  of  the  record  as  to 
identity.  The  former  bill  sets  a  very  similar,  or  I  may  say, 
identical,  negotiation  for  the  entry  of  one  of  these  tracts  only, 
between  Vancleve  and  Davis,  and  at  Chicago  ;  but  this  con- 
tract was  made  more  than  a  year  before  the  one  in  this  bill. 
It  was  in  January,  1842.  Most  of  the  other  facts  are  very 
similar  to  these  as  far  as  they  go.  Howe  was  not  a  party  ;  and 
even  if  the  same  transaction  need  not  have  been,  as  it  was,  filed 
before  he  bought.  Vancleves  are  not  parties,  though  shown  to 
be  vendors  by  quit-claim,  as  in  this,  and  to  have  held  and  claimed 
an  open  account,  which  is  there  also  offered  as  payment  and 
set-ott'.  That  bill  shows  a  want  of  proper  parties,  so  far  as 
Hopkins  claimed  any  equity  in,  or  control  over,  this  account, 
and  might  properly  enough  have  been  dismissed  upon  that 
ground,  which  was  specially  assigned  as  one  of  the  causes  of 
the  demurrer.  Where  there  are  causes  assigned  which  go  to 
the  merits,  and  others  which  do  not,  and  a  general  judgment,  it 
is  difficult  to  determine  that  the  cause  was  heard  upon  its 
merits. 

With  these  difficulties  in  the  way  of  determining  that  there 
was  such  a  judgment  in  bar  as  could  be  pleaded  or  would  con- 
clude in  evidence,  and  more  particularly  as  we  must  find  the 
truth  of  the  allegations  in  this  bill,  as  to  identity,  against  the 
truth  of  the  record  offered  in  evidence,  we  must  solve  the  diffi- 
culty by  the  principles  of  the  case  of  King,  on  the  prosecution 
of  Smfth  V.  Taylui',  3  Barn.  &  Cress.  11.  4U2  (10  Eng.  C.  L.  R. 
231),  by  estopping  the  party  from  contradicting  the  record, 
which  showed  the  oftense  to  have  been  committed  in  a  former 
reign,  but  which  the  party  alleged  was  committed  in  the  then 
present  reign. 

The  only  remaining  question  is  in  relation  to  the  account. 
This  calls  for    a   passing  notice  merely.     Vancleve's  testimony 
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clearly  shows  that  this  account  was  to  be  I'eceived  in  payment  by 
express  agreement  of  Davis.  This  was  not,  nor  did  it  become 
necessary  to  repeat  the  argument  in  relation  to  each  successive 
employment  of  Vancleve.  Having  the  assurance  that  his  labor 
should  go  in  payment  of  the  land,  it  became  the  duty  of  Davis  to 
notifj  him  when  this  arrangement  was  to  change.  Until  such 
notice,  each  successive  item  of  labor  became  payment  to  the  extent 
of  its  value,  unless  Davis  shows  some  other  application  of  it. 
He  alleges  large  demands  against  Vancleve,  exceeding  the  whole 
account,  and  an  indebtedness  to  him  of  a  balance  of  several  hun- 
dred dollars.  As  this  is  not  responsive  to  the  bill,  it  was  neces- 
sary he  should  prove  his  account,  if  he  desired  to  meet  and 
absorb  all  or  any  portion  of  the  account  of  Vancleve.  Having 
offered  no  proof,  we  presume  there  was  no  account.  Vancleve 
proves  the  account  to  an  amount  exceeding  the  purchase-money 
and  interest  at  the  highest  rate  named. 

It  is,  therefore,  unnecessary  to  examine  the   question,   whether 
Hopkins  can  plead  the  usury. 

Decree  affirmed. 


B.  Smith  e/  a/.,  appellants,  v.  S.  Sackett  et  a/.,  appellees. 
APPEAL  FROM  WINNEBAGO. 

Where  A.  and  B.  had  made  improvements  on  and  "were  claimants  of 
public  lands,  and  desired  to  enter  them  at  public  land  sale,  and  for 
that  purpose  applied  to  C.  for  a  loan,  which  Avas  refused,  but  C. 
agreed  and  did  loan  to  his  brother  D.  and  took  his  note  therefor  the 
requisite  amount,  with  directions  to  invest  it  for  A.  and  B.'s  accom- 
modation, if  the  lands  should  prove  satisfactory  security,  and  D. 
accordingly  entered  said  lands  in  his  own  name,  and  gave  a  bond  for 
title  upon  payment  in  two  years  of  the  purchase  price,  interest, 
■expenses,  and  pay  for  his  time  and  trouble  in  the  business,  condi- 
tioned that  A.  and  B.  should  pay  D.'s  note  to  C,  iu  discharge  to  that 
amount  of  the  bond,  and  that  a  failure  on  their  part  to  take  up  said 
note  should  work  a  forfeiture  of  the  bond  : — Hdd,  that  such  a  trans- 
action was  not  a  sale  to  A.  and  B.  of  the  land,  but  a  loan,  and  that  D. 
sustained  the  relation  of  mortgagee  to  A.  and  B.,  and  his  lien  was 
only  a  mortgage  on  the  land. 

IMcl,  also,  that  upon  the  death  of  A.,  before  the  expiration  of  the 
two  years,  leaving  a  widow  and  infant  child,  who  employed  an  agent 
to  get  an  extension  of  the  time,  and  at  the  same  time  the  surrender  by 
B.  of  the  original  bond  to  D.,  and  abandonment  of  his  rights  there- 
under, such  surrender  of  the  original  bond  by  B  was  no  rescission  of 
the  contract  as  to  A.'s  heirs,  and  that  a  re-sale  of  the  lands  to  the  agent 
of  A.'s  widow  did  not  aiiect  the  right  of  such  widow  and  heir.     Held^ 


JUNE  TERM,  1854.  529 

Smith  et  al.  v.  Sackett  et  al. 


also,  that  upon  default  of  the  agent  on  such  re-sale  to  pay  up  accord- 
ing to  her  contract,  and  a  re-sale  again  by  deed  to  a  third  person,  with 
notice,  tliat  A.'s  widow  and  Iieir  had  a  riglit  to  file  tlieir  bill  against 
siicli  purchaser  for  lier  account  of  half  the  waste,  damages,  and  rents 
only,  the  other  half  would  belong  to  the  defendant,  tlie  grantee  of  D., 
as  B.  had  abandoned  his  right  and  interest  in  the  contract  to  D.,  the 
grantor  of  defendant. 

This  was  a  bill  originally  filed  in  the  Winnebago  Circuit 
Court  by  the  widow  and  infant  child  of  Levi  Moulthrop,  de- 
ceased, to  redeem  the  lands  in  said  bill  described,  and  for  an 
account,  &c.  Afterwards  the  widow  intermarried  with  Ben- 
jamin Smith,  who  is  also  made  party  complainant.  The  char- 
acter of  the  bill  sufficiently  appears  from  the  opinion.  A  decree 
was  entered  at  the  May  term,  1854,  Sheldon,  Judge,  which  also 
appears  in  the  opinion,  and  from  which  decree  said  complainants 
appealed. 

ScATES,  J.  The  same  question  is  involved  in  this  case  that 
was  decided  in  Miller  et  al.  v.  Thomas  et  al.,  14  111.  R.  428, 
Williams  v.  Bishop  et  al.,  post,  and  Davis  et  al.  v.  Hopkins, 
ante,  p.  519,  and  that  is,  whether  the  transaction  amounted  to  a 
loan  of  money.  For  if  the  loan  is  satisfactorily  established,  the 
plaintiffs  here,  who  appealed  from  their  own  decree,  may  go  into 
the  inquiry  they  now  make,  whether  the  decree  awards  them  all 
they  are  entitled  to  recover.  If  the  loan  is  not  established  they 
are  entitled  to  recover  nothing,  and  however  erroneous  the  decree 
might  be  shown  upon  the  supposition  of  a  loan,  they  could  not 
reverse  it,  because  greater  wrong  was  not  done  by  it  to  the  de- 
fendants. The  pleadings  and  proofs  are  very  voluminous,  and 
the  questions  raised  are  as  numerous.  I  shall  attempt  a  simplifi- 
cation, and  state  only  the  substance  of  so  much  of  the  pleadings, 
proofs,  and  points  raised,  as  are  necessary  for  the  disposition  of 
the  cause  according  to  our  view  of  its  merits. 

I  remark,  therefore,  that  the  bill  is  not  framed  to  set  aside 
the  bond  from  S.  Sackett  to  L.  and  E.  P.  Moulthrop,  so  far  as 
any  interest  is  secured  to  E.  P.  Moulthrop,  for  want  of  any  inter- 
est in  him,  or  consideration  paid  by  him  for  the  land.  The  com- 
plainants set  up  this  bond,  and  claim  under  it.  They  cannot  claim 
under  it  and  avoid  it  at  the  same  time.  Levi  Moulthrop  may  not 
avoid  his  own  act,  for  want  of  consideration,  to  the  prejudice  of 
innocent  third  persons.  He  was  a  party  obligee  in  this  bond  with 
E.  P.  Moulthrop,  which  shows  as  much  interest  in  the  one  as  the 
other.  We  must  regard  the  interests  as  declared  there,  until  a 
proper  case  is  presented  by  sufficient  allegations  against  E.  P. 
Moulthrop  and  those  claiming  under  him,   to  set  aside  his  claim 
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for  fraud  or  -want  of  consideration.  Another  remark  might  apply 
here,  and  that  is,  that  a  want  of  consideration  is  allowed  as  a 
defense  to  executory  contracts.  It  does  not  follow  that  it  may 
be  cause  to  set  aside  executed  agreements  or  gifts  as  between  the 
parties. 

Under  the  allegations  of  this  bill,  which  is  really  a  bill  to  re- 
deem from  a  mortgage,  for  in  no  other  light  in  which  we  view  it, 
is  there  any  relievable  equity  shown,  we  shall  treat  it  as  an 
undivided  estate  in  fee  in  L.  and  E.  P.  Moulthrop  in  the  lands 
described  in  the  bond.  This  view  will  divest  the  case  of  much 
of  its  complexity  in  the  pleadings  and  proofs.  For  much  of 
the  proofs  is  introduced  to  show  that  E.  P.  Moulthrop  had  no 
estate  in  the  land,  and  that  defendants  cannot  claim  under  him. 
If  it  were  a  case  of  a  resulting  trust  in  equity,  this  question 
might  properly  enough  arise.  There  is  no  pretense  here,  that 
the  money  belonged  to  L.  Moulthrop,  unless  it  became  his  by  a 
loan.  If  there  was  no  loan,  the  money  belonged  to  S.  Sackett ; 
he  purchased  for  himself,  as  he  contends,  and  the  lands  were 
absolutely  his.  It  only  confuses  the  true  inquiry,  which  is  the 
question  of  loan,  by  going  behind  it,  into  an  investigation  of 
pre-emption  claims,  settlements,  and  improvements,  which  can 
alone  raise  questions  o£  abstract  equities  amongst  occupants. 
These  inquiries  might  lead  rather  to  the  fruitless  result  of  show- 
ing to  whom  he  ought  to  have  loaned  the  money,  than  to 
whom  he  did  loan  it.  Had  the  entry  been  made  clearly  as  a 
loan,  for  the  benefit  of  the  true  owner  of  a  claim,  improve- 
ment, or  pre-emption  right,  we  might  well  inquire  into  the  evi- 
dences of  that  ownership.  But  in  this  case  no  such  rights  or 
claims  stood  in  the  way  to  prevent  any  one  from  purchasing  these 
lands  of  the  government.  S.  Sackett  attended  the  land  sales 
and  purchased  them  with  money,  which  indisputably  belonged 
to  himself  or  B.  Sackett,  unless  one  or  both  had  made  it  L. 
Moulthrop's  or  E.  P.  Moulthrop's,  or  the  money  of  both,  by 
loan. 

If  it  were  so  loaned,  the  purchase  would  raise  the  trust,  and 
put  him  in  the  relation  of  a  trustee  to  the  borrower,  it  is  true, 
but  in  the  character  of  mortgagee  for  the  security  of  the  money, 
if  no  other  arrangements  were  made.  The  important  inquiry 
here  is,  then,  was  there  a  loan  by  S.  Sackett  or  B.  Sackett 
to  either  of  the  Moulthrops,  or  to  them  jointly  ?  If  it  were  a 
loan,  the  transaction  will  constitute  a  mortgage,  and  the  bill  will 
lie  to  redeem  ;  or,  which  is  the  same  in  effect,  the  lien  the  lender 
acquires  is  in  the  nature  of  a  mortgage.  And  on  the  other  hand, 
we  must  determine  who  were  the  borrowers,  in  order  to  know  who 
were  the  proper  parties  to  a  bill  to  redeem. 
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We  feel  no  difficulty  in  determing  the  questions  upon  the 
proofs  before  us,  "which  show  plainly  enough  the  true  character 
of  this  transaction,  notwithstanding  the  witnesses  contradict 
each  other  in  giving  their  opinions  and  conclusions  of  that  char- 
acter. 

The  facts  in  relation  to  L.  Moulthrop's  improvements  and 
claims  upon  the  land,  have  their  importance  in  connection  with 
the  application  and  negotiations  with  the  Sacketts  for  a  loan, 
and  the  manner  in  which  they  finally  disposed  of  the  matter  by 
entering  the  lands.  Benjamin  Sackett  refused  to  loan  to  the 
Moulthrops  directly,  but  was  willing  and  did  loan  the  money, 
agreeing  in  amount  with  their  wants,  including  the  estimated 
expenses,  to  S.  Sackett.  And  this  was  done  with  the  intent  of 
putting  it  in  his  power  to  accommodate,  and  accomplish  their 
wishes  to  secure  the  lands  at  the  approaching  sales  by  the  gov- 
ernment, if  he,  upon  further  investigation,  should  think  the  lands 
a  good  and  safe  investment.  He  accordingly  examined  the 
lands,  was  satisfied,  and  purchased  them  in  his  own  name. 
This  was  the  only  form  in  which  he  would  agree  the  transaction 
should  be  conducted.  This  form  of  transaction  has  frequently 
been  resorted  to  to  cover  and  conceal  loans  and  usury,  but  not 
alwa^'^s  with  success  ;  indeed  never,  Avhen  the  truth  is  accessible  to 
proofs. 

Immediately  after  the  purchase  of  the  government,  S.  Sackett 
executed  a  bond  for  a  title  to  L.  or  E.  P.  Moulthrop  upon  either 
paying  him  within  two  years  a  sum  of  money  which  included 
his  purchase  price,  his  expenses,  and  pay  for  his  time,  with 
interest ;  and  which,  to  that  amount,  might  be  discharged,  by 
taking  up  his  note  to  B.  Sackett  for  this  loan.  The  literal 
wording  of  the  bond  made  a  failure  to  take  up  this  note  a  for- 
feiture. This  transaction  is  claimed  by  defendants  to  be  a  sale. 
It  was  so  called  by  Sackett,  and  he  so  answers.  But  this  is, 
we  think,  his  opinion  and  conclusion,  that  the  mode  adopted, 
the  form  given  to  it,  and  the  name  applied,  had  been  successful 
in  divesting  it  of  the  character  of  a  loan.  But  we  are  not  able 
to  view  it  in  this  light.  The  Moulthrops  had  never  sought  for 
a  purchaser  of  the  government,  to  become  a  vendor  to  them. 
But  they  had  sought  for  a  loan  of  money  to  purchase  them- 
selves. And  with  this  view,  E.  P.  Moulthrop,  at  the  instance 
of  Levi,  had  gone  to  Connecticut,  and  applied  to  many  for  a 
loan.  There  he  had  applied  to  Benjamin  Sackett,  who  brought 
about  the  transaction,  as  stated,  with  his  brother  S.  Sackett, 
living  in  Ohio,  biit  then  on  a  visit  to  him.  "While  S.  Sackett 
has  constantly  denominated  this  transaction  a  sale,  he  has  as 
uniformly  declared  that  he  did  not  w"ant   to  speculate  in  it,  and 
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has  not,  except  in  adding  expenses,  costs,  and   charges  for  time, 
at  diflferent  times. 

But  subsequent  transactions  in  relation  to  it  throw  additional 
light  upon  its  true  original  character. 

Within  a  year  after  the  execution  of  the  bond,  L.  Moulthrop 
died,  leaving  a  widow  and  infant  son.  E.  P.  Moulthrop  settled 
his  estate  without  administering  ;  and  he  and  the  widow  executed 
mutual  deeds  of  partition  of  the  lands  in  the  bond,  and  agreed 
that  each  should  pay  to  Sackett  their  respective  proportions  of  the 
amount  due  him.  E.  P.  Moulthrop  returned  to  Connecticut  to 
live,  and  took  the  bond  with  him.  Just  before  the  money  fell 
due,  Mrs.  Moulthrop  gave  a  power  of  attorney  to  her  mother, 
Ann  George,  and  sent  her  to  see  Benjamin  Sackett  in  Connecti- 
cut, for  the  purpose  of  obtaining  an  extension  of  the  day  of  pay- 
ment. He  declined  doing  anything  in  relation  to  it,  on  the  ground 
that  the  Moulthrops  owed  him  nothing,  and  that  he  held  S.  Sac- 
kett's  note  for  his  money.  He  agreed,  however,  that  he  would 
visit  his  brother  S.  Sackett,  in  Ohio,  with  her,  to  procure  that 
extension,  for  which  she  paid  him  one  hundred  dollars.  E.  P. 
Moulthrop  seeing  no  prospect  of  being  able  to  pay  his  part,  gave 
up  the  original  bond  to  B.  Sackett  to  take  to  S.  Sackett. 
Mrs.  George  states,  that  part  of  the  one  hundred  dollars  to  Ben- 
jamin was  to  make  his  interest  on  S.  Sackett's  note  equal  to  ten 
per  cent.  ;  this  Benjamin  denies,  ho^vever.  W^hen  they  applied 
to  S.  Sackett  he  refused  to  do  any  thing  until  he  visited  Illinois, 
and  settled  the  judgment,  costs,  and  expenses  of  a  certain  suit 
which  had  arisen  on  account  of  a  mistake  in  the  description 
of  a  tract  of  land  connected  with  the  transaction,  which  he  was 
to  convey  to  another  man.  He  demanded  all  these  expenses, 
those  of  his  journey,  and  pay  for  his  time,  to  be  added  to  the 
amount  due.  Thereupon  he  extended  the  time  for  two  years 
longer.  B.  Sackett  had  surrendered  the  original  bond  as  directed 
by  E.  P.  Moulthrop,  but  without  the  knowledge  or  assent  of 
complainants. 

S.  Sackett  would  agree  to  no  other  form  of  extension  than  an 
absolute  sale  to  Ann  George  in  her  own  right,  to  which  she 
assented.  She  says  this  was  contrary  to  her  wish,  and  he  and 
his  counsel  say  she  required  it.  Be  that  as  it  may,  he  executed 
to  her  a  contract  accordingly.  It  may  be,  they  supposed  that  in 
this  mode  it  would  effect  a  rescission  of  the  bond  as  to  L. 
Moulthrop's  heirs.  Ann  George  could  take  nothing  to  the 
betrayal  of  her  principal,  had  she  desired  it.  The  second  attempt 
to  conceal  the  loan  by  a  sale,  is  very  similar  in  some  respects 
to  the  other.  It  is  composed  as  to  the  amount  of  the  debt, 
interest,    and  accumulating  expenses  of    traveling  and  pay  for 
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time.  But  altliough  the  boail  had  been  surrendered  bj  E.  P. 
Moulthrop,  and  as  now  appears,  in  abandonment  of:  his  rights 
under  it,  yet  there  was  no  abatement  of:  the  amount  of:  debt  on 
that  account,  nor  any  disclosure  of:  the  surrender.  S.  Sackett 
seems  to  have  had  but  little  confidence,  however,  in  getting  rid  of 
L.  Moulthrop's  interest  under  the  bond,  for  he  made  this  sale 
subject  to  all  equitable  interests  the  parties  might  have  under  the 
bond. 

After  the  expiration  of  these  last  two  years,  without  payment, 
he  sold  and  conveyed  the  lands  in  the  bond  to  H.  Miller,  subject 
to  whatever  interests  might  exist  under  the  bond.  Miller  bought 
with  notice,  and  so  conveyed  to  G.  C.  Miller  and  Waterman. 
They  entered  and  took  possession  and  made  improvements  upon 
part  ;  and  it  is  with  them  the  account  is  sought  for  rents  and 
damages  for  waste. 

This  fact  has  its  weight,  that  in  every  step  and  stage  of  this 
transaction  the  two  Sacketts  carefully  and  fully  estimate  every 
expense  they  incur  in  relation  to  it,  even  postage,  with  full  com- 
pensation for  their  time,  and  accumulating  interest,  and  to  these 
is  added  the  costs  and  expenses  of  another  transaction  which 
incidentally  arose  out  of  this,  and  these  sums  are  all  demanded 
as  due  upon  these  lands.  This  would  be  the  conduct  of 
a  lender  of  money,  in  order  to  prevent  expenses  from  con- 
suming his  interests  and  profits.  But  it  is  very  unlike  the 
usual  course  of  a  vendor.  Few  men  could  be  found  who 
would  be  pursuaded  to  go  into  a  distant  State  they  had  never 
visited,  to  buy  a  particular  tract  of  land  as  an  investment,  and 
put  and  keep  it  in  market  four  or  five  years  on  a  fixed  offer  of 
cost  and  simple  interes'.  The  Sacketts  had  had  no  purpose,  pre- 
vious to  this  application  for  a  loan,  to  buy  and  sell,  or  invest  in 
lands  in  Illinois  ;  and  no  inducements  were  held  out  to  them  at 
this  time  by  the  Moulthrops.  The  latter  only  sought  to  secure 
these  lands  for  themselves  ;  and  that  by  a  loan  of  the  money  to 
purchase  them. 

Though  the  loan  was  refused,  in  the  usual  form,  on  a  note  or 
mortgage,  yet  they  made  no  particular  objection  to  receiving  it 
in  the  form  of  a  bond  for  a  deed  from  the  lender.  It  is  very 
apparent,  that  Sackett  preferred  and  insisted  upon  this  form, 
under  the  impression  that  upon  a  failure  of  payment,  it  gave 
him  the  advantage  of  raising  the  amount  by  sale  to  another, 
supposing  the  form  of  the  transaction  conclusive  evidence  of  its 
true  character.  It  "was  in  this,  if  at  all,  he  committed  his  mis- 
take. Courts  will  look  behind,  and  outside  of  deeds,  to  ascer- 
tain whether  they  were  intended  as   mortgages,  although  absolute 
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upon  their  face  ;  and  when  that  character  is  established,  it  will 
-ever  be  treated  as  a  mortgage. 

Another  fact  strongly  corroborative  of:  this  view  of  the  char- 
acter of  the  transaction  is,  the  circumstance  out  of  which  the 
lawsuit  and  judgment  referred  to,  arose.  L.  Moulthrop  and  P. 
J.  Shumway  had  occupied  and  claimed  parts  of  the  same 
eighty  acre  tract,  and  agreed  to  secure  each  his  part,  that  one  should 
enter  it  and  convey  to  each  his  part.  This  tract  was,  therefore, 
included  in  the  arrangements  Avith  Sackett.  He  entered  it  in 
his   own  name,  as  the  other    tracts  ;    and    afterwards    conveyed 

■  Shumway  his  part.  A  conveyance  of  it  was  delayed,  however, 
by  a  mistake  in  the  numbers  in  the  certificate  of  entry.  Shum  - 
way  sued  on  account  of  this  delay,  and  obtained  the  judgment ; 
and  the  costs  and  expenses  of  this  suit  were  afterwards  added  to 
the  amount  due  from  the  Moulthi-ops.  When  the  mistake  was 
corrected,  Sackett  conveyed  to  Shumway  his  part  of  this  tract  in 
pursuance  of  the  agreement,  and  in  satisfaction  of  the  debt 
recovered  in  the  judgment.  So  far  from  speculating  or  invest- 
ing in  these  lands,  we  find  Sackett  entering  the  precise  tracts 
and  parts  of  tracts  which  Moulthrops  claimed,  and  desired  to 
purchase.  And  the  plans  of  Moulthrops  to  this  end  were  carried 
out  by  this  purchase  of  Shumway's  part  of  a  tract.  This  tends 
strongly  to  show  that  while  Sackett  furnished  the  money  for 
Moulthrops,  and  took  the  title  to  himself  to  secure  repayment, 
yet  he  was,  as  to  the  property  he  bought,  entirely  controlled  by 
Moulthrops  as  his  principal.  It  does  not  appear  that  he  bought 
any  other  property  than  the  tracts  they  desired,  and  this  of  Shum- 
way, to  secure  part  to  Moulthrops. 

Again,  when  the    Sacketts  are    applied   to  for  an  extension  of 

■  credit  on  the  debt,  Benjamin  receives  $100  for  his  services,  &c. 
in  the  matter,  and  S.  Sackett  adds  to  the  amount  the  costs,  &c.  of 
the  judgment,  and  his  time  and  expenses  in  going  to  settle  it, and 

-.then,  instead  of  extending  the  credit  on  that  debt,  he  sells  the 
premises  to  another,  as  he  says,  upon  two  years'  credit.  What 
Mrs.  George  did  in  the  matter  was  done  as  agent  of  L.  Moul- 
throp's  widow,  and  this  agency  was  made  known  to  the  Sacketts. 
Knowing  her  agency,  they  could  hardly  be  excused,  in  good 
faith,  to  consent  to  an  independent  sale  to  the  agent  buying  in 
violation  of  her  duty  ;  and  that  sale  upon  the  very  terms  upon 
which  the  principal  was  willing  to  receive  an  extension  of 
credit.  This  position  is  not  sustainable  for  fair  dealing  ;  it  is  an 
evasion. 

Again,  he  calls  and  treats  the  transaction  with  Moulthrops  as 
a  sale  for  favor  to  them.     Something;    more    should  be  shown 


JUNE  TERM,  1854.  535 

Smith  et  al.  v.  Sackett  et  al. 

than  the  bare  facts  of  it,  before  we  credit  him  with  this  as  the 
onlj  motive.  While  on  a  visit  to  his  brother  in  Connecticut,  he  is 
accidentally  made  acquainted  with  the  fact  of  Moulthrops'  appli- 
cation to  borrow  money  of  Benjamin,  and  that  Benjamin  would 
not  lend  it  to  them,  but  would  lend  it  to  him  for  the  purpose  of 
their  accommodation.  The  cautious  prudence  of  this  is  very 
apparent.  Benjamin  was  not  willing  to  rely  upon  their  represen- 
tations about  the  property.  He  was  not  able  to  visit  and  examine 
for  himself,  so  as  to  judge  of  the  property  and  safety  of  the 
investment.  Simmons  Sackett  lived  in  the  west  and  could  exam- 
ine the  lands.  He  was  acquainted  with  western  lands.  If  he 
would,  in  the  mean  time,  become  responsible  for  the  money,  it 
could  be  had,  and  be  taken  along.  Simmons  had  expressed  no 
wish  to  borrow  money  or  buy  lands  at  the  land  sale  in  Illinois. 
Yet  we  are  told  by  him,  and  asked  to  believe,  that  as  a  mere 
matter  of  favor,  he  borrowed  this  money,  went  to  Illinois  and 
bought  these  lands  for  the  simple  object  of  selling  them  to  Moul- 
throps at  cost,  with  the  same  interest  he  was  paying  on  the  pur- 
chase-money. This  is  the  explanatory  motive  of  a  business 
transaction.  It  would  have  been  more  satisfactory,  had  the 
Moulthrops  been  shown  to  have  sustained  that  relation,  which  is 
recognized  in  law  as  a  good  consideration.  But  none  such  is 
shown.  In  a  business  light,  a  loan,  on  the  contrary,  fully  explains 
the  motive.  Benjamin  had  money  to  loan  at  interest  merely, 
when  satisfied  with  the  security.  Not  being  a-ble  to  examine  this, 
it  is  put  into  the  hands  of  Simmons  upon  his  note,  at  the  time 
asked  on  the  loan  by  the  Moulthrops.  He  was  to  examine,  and 
did  examine  the  security,  and  was  satisfied,  and  bought  the  lands, 
keeping  the  title  as  a  security,  and  giving  a  bond  for  title.  In  this 
he  accommodated  his  brother  by  investing  his  money  for  him  ; 
incurred  no  expense  to  himself  by  it,  but  was  to  be  paid  for  his 
time  and  trouble. 

Viewing  the  transaction  in  this  light,  we  deem  the  exceptions 
to  the  depositions  as  unimportant.  We  may  totally  disregard  the 
depositions  excepted  to,  and  still,  under  the  bond,  we  think  the 
heirs  of  L.  Moulthrop  estopped  from  denying  any  interest  in  E. 
P.  Moulthrop  ;  and  without  the  bond,  we  should  find  it  difficult  to 
support  the  decree  finding  a  loan. 

If  E.  P.  Moulthrop,  then,  had  an  interest,  it  is  quite  immate- 
rial to  complainants  who  owns  it.  They  can  only  ask  to  hav^e 
their  own  rights  established.  This  is  done  by  the  decree  to  an 
undivided  moiety  of  the  lands  in  the  bond.  This  is  all  we  think 
them  entitled  to  recover. 

In  making  up  the  account,  defendants  are  treated  as  owners 
of  E.  P,  Moulthrop's  interest  by  conveyance  from  S.  Sackett. 
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With  this  we  see  no  reason  of  complaint  from  complainants.  There 
are  sufficient  proofs  of  a  cancellation  of  the  bond  by  E.  P.  Moul- 
throp,  as  to  himself,  by  surrender  and  abandonment,  to  sustain 
defendant's  title  to  the  unpaid  purchase-money  due  from  com- 
plainants, in  taking  the  account. 

The  8th  assignment  of  error  complains  of  a  direction  the 
court  gave  the  master  in  taking  the  account.  We  do  not  find 
the  error  complained  of  in  the  decree.  We  find  the  word 
[  "  half"  ]  thus  bracketed  into  the  sentence  of  direction,  and  the 
account  is  stated  according  to  what  it  would  so  direct  with 
it  in. 

The  account  so  stated  does  equity  and  justice  to  both  parties, 
by  taking  "  from  the  amount  of  [half]  such  principal  and  inter- 
est," to-wit,  the  purchase-money  due  on  the  bond,  "  half  the 
amount  of  waste,  damages,  and  rents,"  &c. 

The  investigation  before  the  master  was  elaborate  and  minute 
in  its  details  ;  was  conducted  upon  fair  and  equitable  principles  ; 
and  we  see  no  apparent  reason  to  disturb  the  decree  for  its  approval 
and  adoption,  especially  as  its  result  is  as  favorable  to  complain- 
ants as  they  have  rights  to  demand. 

The  rights  of  dower  can  extend  only  to  the  same  lands  in  the 
proportion  and  to  the  extent  of  her  husband's  interest.  That  is 
found  to  be  an  undivided  moiety,  and  to  this  extent  the  decree 
awards  her  dower. 

Decree  affirmed. 

Note.  Defendants  snbmitted  a  motion  for  leave  to  assign  cross-errors 
upon  this  record.     To  this  complainants  objected. (a) 

No  precedent  for  allowance  of  such  amotion  against  the  consent  of 
plaintiff  under  such  circumstances  as  herepresented,  having  been  shown 
us,  we  deem  it  best  not  to  create  one,  and,  therefore  deny  the  motion. 

{(I)  Law  of  1869,  which  gives  defendant  the  right  to  assign  cross-errors. 


Edward  J.   Maton  et  aL,  plaintiffs  in  error,  v.  The  People, 
defendants  in  error. 


ERROR   TO   THE    RECORDER'S    COURT    OP    TPIE   CITY    OF 

CHICAGO. 

In  the  Recorder's  court  for  the  city  of  Chicago,  on  application  for 
change  of  venue,  the  recorder  may  inquire  into  the  circumstances  of 
the  case,  as  to  wliether  the  causes  alleged  exist  or  not ;  he  is  vested 
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with  a  sound  discretion  in  the  matter,  and  error  cannot  he  assigned 
upon  a  decision  made  in  the  exercise  of  this  discretion. 
Where  several  persons  are  jointly  indicted,  they  cannot,  as  a  matter 
of  right,  have  separate  trials ;  this  allowance  is  in  the  discretion  of 
the  court,  and  cannot  be  assigned  for  error.  The  peremptory  chal- 
lenges of  the  accused  are  not  abridged   or  aftected  by  a  joint  trial. 

This  cause  was  heard  before  R.  S.  Wilson,  Recorder,  at 
March  term,  185-4,  of:  the  Recorder's  Court  for  the  City  of 
Chicago. 

A.  S.  WiNDETT,  for  phiintiffs  in  error. 

W.  II.  L.  Wallace,  for  the  people. 

Treat,  C.  J.     An  indictment  for  robbery  was  found  against 
Maton  and  four  other  persons,  at  the  March  term,  1854,  of  the 
Recorder's  court  of   the   city  of   Chicago.       Maton    entered  a 
motion  for  a  change  of  venue.     He  swore  that  the  minds   of  the 
inhabitants  of  Chicago  were  greatly  prejudiced  against  him,  and 
that  he  could  not  receive  a  fair  and  impartial  trial  from  a  jury 
selected  from  the  city.     The  court  overruled  the  motion.     Maton 
then  moved  the  court  for  a  separate  trial.       In  support  of  this 
motion,  he  swore  that   "he  is    entitled,  upon  the  trial  of  said 
indictment,  to  make  ten  peremptory  challenges  of  jurors,  as  is 
also  each  of   the  said   defendants  ;  that  it  is  not    expedient  or 
safe  for  him  to  join  with  the  other  defendants  in  their  peremp- 
tory challenges,  or  in  the  defenses  which  they  will  make  upon 
the  trial  of  said  indictment ;  that  the  defense  which  this  defend- 
ant will  make  upon  the  trial  of  said  indictment,  will  be  a  diifer- 
ent  defense  from  that  Avhich  will  be  made  by  the  other  defend- 
ants,   as   he  is  informed   and  believes ;  that   this  affiant    fully 
expects  that  the   evidence  will  show  that  if  any  such  crime  was 
ever  committed,    the  other   defendants  were   guilty    of    having 
committed   the  same,    and  not   this  affiant ;    this    affiant    doth 
further  state,  that  a  great   prejudice  and  bias  of  mind  exists  in 
the    minds  of    the   inhabitants  of    said   city  against   the    said 
defendants,  and  a  general  belief  that  they  are  guilty  of  the  sev- 
eral crimes  charged  against  them  in  the  said  indictment ;  this 
affiant  states  that  for  the  reasons  aforesaid,  he  is  advised  by  his 
counsel  and  believes  true,  that  he  cannot  have  a  fair  and   impar- 
tial trial  jointly  with  the  other  defendants."       The  court  denied 
the  motion.  The  defendants  then  pleaded  not  guilty,  and  were  put 
upon  their  trial.      During  the  progress  of  the  trial,  the  court  per- 
mitted the   officers    who  arrested  Maton  to   testify,  that    they 
found  various  articles  in  his  house,  such  as  pocket-books,  porte- 
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monnaies,  and  carpet-bags,  none  of  which  belonged  to  the  person 
upon  whom  the  robbery  was  committed.  At  the  instance  of 
Maton's  counsel  the  court  afterwards  directed  the  jury  to  disregard 
this  testimony.  The  defendants  were  convicted,  and  Maton  sued 
out  a  writ  of  error. 

1.  Did  the  court  err  in  refusing  to  change  the  venue?  The 
"Act  to  establish  the  Recorder's  Court  of  the  city  of  Chicago," 
approved  on  the  12th  of  February,  1853,  provides  :  "Changes  of 
venue  in  all  cases,  civil  or  criminal,  may  be  taken  from  said 
court  to  either  the  circuit  court  or  the  Cook  county  court  of  com- 
mon pleas  of  said  county,  in  all  cases,  when  the  party  praying 
for  such  change  of  venue,  or  his  attorney,  shall  make  affidavit, 
that  in  his  or  her  belief  justice  and  a  fair  and  impartial  trial 
requires  such  change  of  venue,  stating  in  such  affidavit  the  par- 
ticular facts  and  circumstances  upon  which  such  belief  is  founded, 
and  the  judge  of  said  court  being  satisfied  of  the  truth  of  such 
affidavit."  According  to  the  Revised  Statutes,  a  party  is  entitled 
to  a  change  of  venue  as  a  matter  of  right,  upon  making  the 
requisite  application.  The  facts  sworn  to  by  him  are  to  be  con- 
sidered as  true.  The  court  has  no  authority  to  inquire  into  the 
truth  of  his  statements.  If  he  makes  che  application  in  due 
time,  and  swears  to  the  existence  of  one  of  the  causes  specified 
in  the  statute,  the  court  has  no  discretion  to  exercise,  but  is 
imperatively  required  to  change  the  venue  to  some  county  or 
circuit  in  which  the  alleged  cause  does  not  exist.  But  the  pro- 
vision in  question,  is  of  a  very  different  character.  It  only 
allows  a  change  of  venue  to  be  taken  to  the  other  courts  of  the 
same  county.  And  even  that  is  not  a  matter  of  sti-ict  legal 
right.  The  recorder  must  be  first  "satisfied  of  the  truth  of  such 
affidavit."  He  is  not  bound  by  the  statements  of  the  party. 
He  may  inquire  into  the  circumstances  of  the  case,  and  determine 
whether  the  cause  alleged  does  in  fact  exist.  He  is  vested  with 
a  sound  discretion  in  the  matter  ;  and  error  cannot  be  assigned 
upon  a  decision  made  in  the  exercise  of  this  discretion.  It  was^ 
evidently  the  design  of  the  legislature  to  exempt  the  recorder's 
court  from  the  operation  of  the  general  statute,  and  confer 
upon  it  a  discretion  in  applications  for  changes  of  venue. 
Whether  the  legislature  acted  wisely  in  making  this  discrimination, 
is  not  a  question  for  the  courts  to  decide.  They  must  adminis- 
ter the  law  as  it  is  wricten.  The  reason  and  coiisequences  rest 
with  the  legislature. 

2.  Did  the  court  err  in  refusing  Maton  a  separate  trial?  The- 
law  on  this  subject  is  abundantly  settled  by  the  authorities. 
Where  several  persons  are  jointly  indicted,  they  cannot  insist 
upon  separate  trials  as  a  matter  of  right ;  but  the  court,  in  its- 
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discretion,  may  allow  them  to  be  tried  separately.  They  are  to 
be  tried  jointly,  unless  the  court  directs  otherwise.  And  error 
cannot  be  assigned  upon  its  refusal  to  grant  them  separate  trials. 
United  States  v.  Marchant,  12  Wheat.  480  ;  S.  C.  4  Mason  158  ; 
United  States  v.  Wilson,  Bald.  78  ;  United  States  v.  Gilbert,  2 
Sum.  19  ;  Bixby  v.  The  State,  6  Ohio  41  ;  Hawkins  v.  The 
State,  9  Ala.  137  ;  The  State  v.  Soper,  16  Maine  293  ;  The 
State  V.  Smith,  2  Iredell  402  ;  The  State  v.  Yancy,  3  Brevard 
306.  By  our  statute,  each  defendant  is  entitled  to  a  certain 
number  of  peremptory  challenges.  This  right  is  in  no  respect 
abridged  or  affected  by  a  joint  trial.  Each  prisoner  can  challenge 
the  full  number  of  jurors,  without  regard  to  what  may  be  done 
by  others.  A  juror  challenged  by  one  prisoner  is  entirely  with- 
drawn from  the  case.  The  right  of  peremptory  challenge  is  a 
right  to  exclude  jurors,  not  to  select  them.  It  enables  a  prlsoner 
to  say  who  shall  not  try  him,  but  not  to  select  the  particular- 
jurors  by  whom  he  will  be  tried.  On  the  case  made  by  Maton,.. 
the  court  might  properly  have  allowed  him  a  separate  trial,  but 
its  refusal  to  do  it  cannot  be  assigned  for  error.  The  application, 
was  addressed  to  the  discretion  of  the  court,  and  its  action  thereon 
is  not  the  subject-matter  of  revision  in  this  court,  (a) 

3.  Did  the  court  err  in  permitting  the  prosecution  to  prove  that 
certain  articles  of  property,  not  connected  with  the  robbery,  were 
found  in  Maton's  house  ?  There  is  no  occasion  to  pass  upon  this 
question.  Even  if  the  court  erred  in  admitting  the  testimony, 
the  error  Avas  afterwards  corrected  by  withdrawing  it  from  the 
consideration  of  the  jury.  The  court  expressly  directed  the  jury 
to  disregard  this  evidence,  and  we  must  presume  that  they  obeyed 
the  instruction.  It  does  not  appear  that  Maton  was  in  the  least 
prejudiced  by  its  introduction. 

The  judgment  must  be  affirmed. 

Jadgnieixt  affirmed . 

(^0  Johnson  et  a\  r.  Peo}  le,  22  II!.  R.  317. 
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Gideon  H.  Rupert  et  al.,  appellants,  v.   David  Mark,  appellee. 
APPEAL  FROM   TAZEWELL. 

Wliere  a  declaration  claims  title  to  the  whole  of  a  lot  of  Unci,  an  undi- 
vided interest  in  the  lot  cannot  be  recovered  under  it. 

A  bona  fide  purchaser  of  real  estate  from  an  heir,  will  hold  the  same 
against  a  prior  unregistered  deed  from  the  ancestor. 

As  a  general  principle,  an  outstanding  title  in  a  third  person,  superior  to 
that  of  the  plaintiff,  is  sufficient  to  defeat  a  recovery  in  ejectment, 
although  the  defendant  may  not  be  able  to  connect  himself  with  that 
title. 

If  a  subsequent  purchaser  has  knowledge  of  an  unrecorded  conveyance 
when  he  makes  his  purchase,  he  cannot  protect  himself  against  that 
conveyance.  He  is  as  effectually  bound  by  knowledge  of  the  existence 
of  the  prior  deed,  as  he  is  by  its  registration. 

Whatever  is  sufficient  to  put  a  purchaser  of  land  upon  inquiry  as  to  the 
rights  of  others,  is  considered  legal  notice  to  him  of  those  rights. 

Possession  is  sufficient  to  put  a  person  on  inquiry  as  to  the  title  of  the 
possessor.  Any  facts  which  might  be  ascertained  by  the  exercise  of 
ordinary  diligence  he  will  be  chargeable  with  notice  of. 

Where  a  purchaser  under  an  unregistered  conveyance  is  in  the  open  and 
visible  i:»ossession  of  the  premises,  it  is  sufficient  notice  to  protect  him 
against  a  subsequent  purchaser,  and  to  charge  the  latter  with  knowl- 
edge of  his  title. 

This  cause  was  heard  before  Davis,  Judge,  at  May  term, 
1853,  of  the  Tazewell  Circuit  Court. 

Manning  and  Merrevian,  for  appellants. 

S.  W.  Fuller,  for  appellee. 

Treat,  C.  J.  This  was  an  action  of  ejectment,  brought  by 
Rupert  and  Haines  against  Mark,  on  the  7th  of  April,  1851,  to 
recover  the  possession  of  a  lot  in  the  town  of  Pekin> 

On  the  trial,  the  plaintiffs  introduced  the  following  evidence  : 
1.  Proof  that  David  Bailey  was  the  owner  of  the  lot  in  ques- 
tion, on  the  15th  of  July,  1831  ;  and  that  the  defendant  had 
possession  thereof  when  the  suit  was  commenced.  2.  A  deed 
of  the  lot  from  David  Bailey  to  Samuel  G.  Bailey,  bearing  date 
the  15th  of  July,  1831,  and  recorded  on  the  18th  of  the  same 
month.  3.  Proof  that  Samuel  G.  Bailey  died  intestate  in  the 
year  1846,  leaving  Emily  B.  Bailey  his  only  heir  at  law.  4.  A 
power  of  attorney  from  Emily  B,  Bailey  to  B.  S.  Prettyman, 
authorizing  the  sale  and  conveyance  of  the  lot,  dated  the  10th 
of  September,  1850,  and  recorded  on  the  3d  of  January,  1851. 
5.  A  conveyance  of  the  lot  to  the  plaintiffs,    regularly  made  in 


JUNE  TERM,  1854.  541 

Rupert  et  al.  v.  Mark. 

pursuance  of  the  power  of  attorney,  on  the  2d  of  January,  1851, 
and  recorded  on  the  following   day. 

The  defendant  introduced  the  following  evidence.  1.  Proof 
that  he  had  been  in  the  actual  possession  of  the  lot  for  three  or 
four  years  prior  to  the  bringing  of  the  action  ^  the  same  being 
inclosed  by  a  fence,  and  having  a  stable  thereon,  2.  A  deed 
for  an  undivided  half  of  the  lot  from  Samuel  G.  Bailey  to  Daniel 
M.  Bailey,  bearing  date  the  13th  of  May,  1836,  and  recorded  on 
the  22d  of  January,  1851.  3.  A  quit-claim  deed  of  the  lot 
from  Daniel  M.  Bailey  to  the  defendant,  dated  the  26th  of  Feb- 
ruary, 1851,  and  recorded  on  the  next  day.  4.  A  quit-claim 
deed  of  the  lot  from  Elijah  S.  Mark  to  the  defendant,  dated  the 
30th  of  May,  1848,  and  recorded  on  the  5th  of  June,  1848. 

On  this  evidence,  the  court  found  the  issue  for  the  defendan 
and  rendered  judgment  in  his  favor. 

1.  Plaintiffs,  by  their  declaration,  claim  title  to  the^ whole 
of  the  lot.  According  to  the  ruling  of  this  court  in  the  case  of 
Ballance  v.  P^ankin,  12  111.  420,  they  cannot  recover  an  undivi- 
ded interest  in  the  lot  under  such  a  declaration.  They  must, 
therefore,  fail  in  this  action,  unless  they  have  established  title  in 
themselves  to  the  entire  lot,  or  to  some  distinct  part  or  parcel 
thereof. 

2.  This  court  held  in  the  case  of  Kennedy  v.  Northup,  ante, 
148,  that  a  bona  fide  purchaser  of  real  estate  from  an  heir,  will 
hold  the  same  against  a  prior  unregistered  deed  from  the  ances- 
tor. That  decision  was  made  upon  very  full  consideration  of  our 
registry  laws.  It  is  conclusive  of  the  main  question  presented  by 
this  record.  The  deed  from  Emily  B.  Bailey  having  been  first 
recorded,  takes  precedence  of  the  prior  conveyance  from  Samuel 
G.  Bailey,  unless  the  plaintiffs  had  notice  of  that  conveyance  at 
the  time  of  their  purchase. 

3.  As  a  general  principle,  an  outstanding  title  in  a  third  per- 
son, superior  to  that  of  the  plaintiff,  is  sufficient  to  defeat  a  recov- 
ery in  ejectment,  although  the  defendant  may  not  be  able  to  con- 
nect himself  with  that  title. (a)  Proof  of  such  title  shows  the 
right  of  entry  to  be  in  another  than  the  plaintiff.  The  plaintiff 
must  recover  on  the  strength  of  his  own  title, and  not  on  the  weak- 
ness of  that  of  his  adversary.  But  there  is  no  pretense  of  an 
outstanding  title  in  this  case.  According  to  the  evidence,  the 
title  is  either  in  the  plaintiffs  or  the  defendant.  It  clearly 
appears  that  the  plaintiffs  own  an  undivided  half  of  the  lot.  The 
question  is,  to  which  of  the  parties  the  remaining  half  belongs. 
'The  plaintiffs  claim  this  moiety  by  virtue  of  a  deed  from  the  heir  ; 
and  the  defendant  claims   it  under   a   conveyance   made   by  the 

(a)  Masterson  v.  Cheek,  23  111.  R.  75  and  cases  cited  ;  Mosheimer  v.  Us- 
leman,  36  111.  R.  233  ;  Stuart  v.  Button,  39  111.  R.  96. 
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ancestor.  The  plaintiffs'  deed  was  first  placed  on  record  ;  and 
according  to  the  construction  put  upon  the  registry  laws  in  the 
case  already  cited,  they  acquired  the  title  to  the  whole  lot,  unless 
they  had  notice  of  the  prior  unregistered  conveyance.  The  law 
on  the  subject  of  notice  to  a  subsequent  purchaser  seems  to  be 
well  established.  If  he  has  knowledge  of  the  unrecorded  convey- 
ance when  he  makes  his  purchase,  he  cannot  protect  himself 
against  that  conveyance. («)  He  is  as  effectually  bound  by 
knowledge  of  the  existence  of  the  prior  deed,  as  he  is  by  its  regis- 
tration. It  is  deemed  an  act  of  fraud  in  him  to  take  a  second 
deed  under  such  circumstances.  And  whatever  is  suiEcient  to  put 
him  on  inquiry  as  to  the  rights  of  others,  is  considered  legal 
notice  to  him  of  those  rio;hts.  He  is  charo;eable  with  knowleds-e 
of  such  facts  as  might  be  ascertained  by  the  exercise  of  ordinary 
diligence  and  understanding.  The  actual  possession  of  land  is 
notice  that  the  possessor  has  some  interest  therein.  A  party 
who  purchases  the  same  while  that  possession  continues,  takes  the 
premises  subject  to  that  interest,  whatever  it  may  be.  The  pos- 
session is  sufficient  to  put  him  on  inquiry  as  to  the  title  of  the 
possessor  ;  and  it  is  his  own  fault  if  he  does  not  ascertain  the 
extent  and  character  of  that  title.  Where  the  purchaser,  under 
an  unregistered  conveyance,  is  in  the  open  and  visible  possession 
of  the  premises,  it  is  deemed  sufficient  notice  to  protect  him 
against  a  subsequent  purchaser,  and  to  charge  the  latter  with 
knowledge  of  his  title.(6)  Tuttle  v.  Jackson,  6  Wend.  213  ; 
Colby  V.  Kenniston,  4  N.  H.  262  ;  Matthews  v.  Demerritt,  22 
Maine,  312  ;  Norcross  v.  W'idgery,  2  Mass.  506  ;  Landes  v. 
Brant,  10  Howard,  348  ;  Dyer  v.  "Martin,  4  Scam.  146  ;  Dixon 
r.  Doe,  1  S.  &  M.  TO  ;  Boling  v.  Ewing,  9  Dana,  76  ;  McCas- 
kle  V.  Amarine,  12  Ala.  17.  In  this  case,  the  defendant  was  in 
the  actual  and  exclusive  possession  of  the  premises,  at  the  time 
the  plaintiffs  purchased  the  same  of  the  heir.  The  latter  are, 
therefore,  chargeable  with  knowledge  of  such  title  as  the  defend- 
ant then  had  to  the  lot.  The  evidence,  however,  shows  that  he 
had  no  title  whatever.  He  did  not  then  hold  under  the  unrecorded 
deed  from  Samuel  G.  Bailey.  Whatever  title  passed  by  that 
conveyance  was  then  in  Daniel  M.  Bailey.  The  defendant 
acquired  no  right  under  it,  until  after  the  plaintiffs  had  purchased 
the  lot,  and  put  their  deed  on  record.  It  is  true  that  he  had  a 
quit-claim  deed  from  E.  S.  Mark,  but  the  proof  fails  to  show 
that  the  latter  had  any  interest  in  the  lot  to  be  transferred.  On 
the  evidence,  the  plaintiffs  were  clearly  entitled  to  recover  the 
entire  lot. 
The  judgment  must  be  reversed,  and  the  cause  remanded. 

Judgment  reversed. 

i'l)  Truesdale  r.  Ford,  37  111.  R.  214  ;  Lvman  v.  Russel,  45  LI.  R.  281.. 
(i)  Hatch  c.  BigeloAV,  39  111.  R.  523-3  ;  Rogers  v.  Wiley,  14  111.  R.  65. 
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Peter  Dumoss  et  al.,  plaintiffs   in    error,    v.    Frederick    N. 
Francis,  defendant  in  error. 

ERROR  TO  ROCK  ISLAND. 

Where  an  order  estaljlisliing  a  road  is  introduced  in  evidence,  it  is 
unnecessary,  in  the  first  instance,  to  go  further  and  show  that  the  pre- 
vious steps  required  by  the  statute  have  been  taken. 

The  presumption  in  such  case  is,  that  the  preliminary  proceedings 
were  regular,  and  such  as  justified  the  order  of  the  court  establishing 
the  road. 

The  law  of  1835  did  not  require  a  survey  of  the  road  to  be  made  and 
filed,  but  provided  that  the  viewers  should  designate  the  course  of 
the  road  by  stakes,  marked  trees,  &c.,  and  the  landmarks  made  by 
them  and  not  their  report,  will  control  in  determming  the  locality  of 
road. 

Th  fiict  that  a  road  is  but  little  used,  does  not  authorize  a  party  to 
close  it  up. 

This  cause  was  heard  before  Wilkinson,  Judge,  without  the 
intervention  of  a  jury,  at  November  term,  1851,  of  the  Rock 
IsUmd  Circuit  Court. 

Manning  &  Douglas,  for  phaintiffs  in  error. 

N.  ri.  Purple,  for  defendant  in  error. 

Treat,  C.  J.  This  Avas  an  action  of  trespass  quare  dausum 
/regit,  brought  bv  Francis  against  Dumoss  and  others.  The 
dechxration  alleged  in  substance,  that  the  defendants,  on  the  7th 
of  October,  1850,  broke  and  entered  the  close  of  the  plaintiff, 
situated  in  the  county  of  Rock  Island,  and  described  as  the 
northwest  quarter  of  section  twenty-nine,  in  township  sixteen 
north,  of  range  live  west.  The  defendants  pleaded  three  pleas  : 
1.  Not  guilty.  2.  That  there  was  a  public  highway  over  the 
close  ;  that  the  same  was  obstructed  by  the  plaintiff ;  and  that 
the  defendants,  having  occasion  to  pass  over  the  highway,  re- 
moved the  obstruction.  3.  That  the  owners  of  the  close  dedi- 
cated to  the  public  use  a  highway  across  the  same  ;  that  the 
plaintiff  obstructed  .the  highway;  and  that  the  defendants  re- 
moved the  obstruction,  having  occasion  to  pass  along  the  high- 
way. The  plaintiff  replied  to  -the  second  plea,  that  there  was 
not  a  public  highway  over  the  close  ;  and  to  the  third  plea,  that 
the  owners  of  the  close  did  not  dedicate  to  the  public  use  a 
highway  across  the  same.  These  issues  were  heard  by  the- 
court  on  the  following  evidence.  The  plaintiff  proved  that  he 
was  the  owner  of    the    land  and  in    possession  thereof    at  the 
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time  stated  in  the  declaration  ;  and  that  the  defendants,  on  that 
day,  opened  the  fences  and  passed  across  the  land,  the  damages 
amonnting  to  $2. 

The  defendants  then  read  in  evidence  an  order  of  the  com- 
missioners' court  of  Rock  Island  county,  made  at  the  September 
term,  1836,  in  these  words:  "On  petition  of  many  signers,  citi- 
zens of  Rock  Island  county,  for  a  road  commencing  at  Clark's 
ferry,  and  passing  through  the  settlement  between  Copperas 
Creek  and  the  Mississippi  River  to  Drury's  mill  on  Copperas 
Creek,  and  from  thence  to  the  line  of  Rock  Island  county,  to  meet 
a  road  running  from  New  Boston  to  the  line  of  Mercer  county, 
and  in  the  direction  of  said  mill ;  it  is  therefore  ordered,  that 
Benjamin  Vannatta,  II.  N.  Oston,  and  Isaac  B.  Essex  be  ap- 
pointed viewers  to  view  the  ground  proposed  for  the  same  ;  and 
if  after  such  view,  the  viewers  shall  believe  the  road  applied  for 
be  necessary,  they  shall  proceed  to  locate  the  same  upon  the 
nearest  and  best  route,  designating  its  course  through  prairie  and 
improved  land  by  fixing  stakes  in  the  ground,  and  through  timber 
land  by  marking  the  trees,  and  make  report  thereof  to  the  next 
county  commissioners'  court." 

They  also  read  another  order  of  the  same  court,  entered  at 
the  December  term,  1836,  as  follows  :  "The  viewers  that  were 
appointed  at  the  last  term  to  run  a  road,  commencing  at  Clark's 
ferry  and  passing  through  the  setlement  between  Corpperas  Creek 
and  the  Mississippi  River  to  Drury's  mill  on  Copperas  Creek,  and 
from  thence  to  the  line  of  Rock  Island  county  to  meet  a  road 
running  from  New  Boston  to  the  line  of  Mercer  county,  and  in 
the  direction  to  said  mill,  made  the  following  report :  'The  un- 
dersigned having  been  appointed  to  view  and  mark  out  a  road, 
commencing  at  Clark's  ferry,  running  west  on  River  street 
to  the  line  of  Bannett's  addition  to  the  town  of  Bi'ockport  ; 
thence,  south  to  Second  street  ;  thence  west  near  the  Mississippi 
River  to  the  south  side  of  Stonecoal  Creek  ;  thence  a  southerly 
direction  to  section  five,  in  township  sixteen  north,  of  range 
three  west  ;  and  thence  south  on  the  west  line  of  said 
section  five  to  the  sections  cornering  between  five  and  six,  seven 
and  eight ;  thence  Avest  on  the  section  line  between  six  and 
seven  nearly  half  a  mile ;  thence  a  southwesterly  direction  to 
the  half  quarter  line  on  section  seven  between  Moses  and  John 
Titterington  ;  thence  west  on  said  line  to  section  ten  ;  thence 
angle  northwesterly  through  sections  nine,  eight,  seven,  twelve, 
eleven,  and  on  ten ;  thence  southwesterly  to  Drury's  mill ; 
thence  south  and  east  to  the  line  of  Mercer  county,  and  meeting 
the  road  leading  from  New  Boston  to  the  line  of  Rock  Island 
county  ;  and  we  find  the  route  to  be  good,   and  believe  the  road 
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one  of  much  service  and  benefit  to  tlie  settlement  and  public :' 
Ordered,  that  the  above  be  established  as  a  public  road." 

The  defendants  then  called  Essex,  one  of  the  viewers,  who  tes- 
tified, that  the  road  in  question  was  the  first  located  in  that  part 
of  the  county :  the  viewers  designated  its  course  through  prairie 
and  improved  land  by  fixing  stakes  in  the  ground,  and  through 
timber  land  by  marking  the  trees  ;  there  were  then  scattering  trees 
on  the  plaintiff's  land,  but  they  had  since  been  cut  down ;  the 
viewers  located  the  road  across  the  plaintiff's  land,  and  indicated 
its  course  by  marking  trees  standing  thereon  ;  the  road  from  the 
time  of  its  location  remained  open  until  about  the  day  the  trespass 
was  committed,  but  for  the  last  few  years  was  not  much  traveled  ; 
the  course  of  the  road  was  southwest  from  Drury's  mill  to  the  Mer- 
cer county  line,  and  no  part  of  it  between  those  points  runs  in  a 
southeast  direction. 

S.  Drury  testified  that  he  accompanied  the  viewers  when  they 
located  the  road  ;  the  course  of  the  road  across  the  plaintiff's  land 
was  designated  by  marking  some  trees  standing  thereon,  but  which 
have  since  been  cut  down  ;  the  road  had  been  traveled  until  a  few 
days  before  the  alleged  trespass,  when  the  plaintiff  erected  fences 
across  the  same  ;  it  had  frequently  been  worked  under  the  direc- 
tion of  the  supervisors.  M.  Drury  testified,  that  he  was  present 
when  the  road  was  located,  and  its  course  across  the  plaintiff's 
land  was  indicated  by  marking  trees  ;  it  continued  open  until  about 
the  time  of  the  trespass,  and  had  been  worked  by  supervisors  at 
different  times. 

The  plaintiff  then  proved  by  Prentiss,  that  the  road  had  been 
traveled  but  little  for  many  years  ;  that  a  road  running  south  and 
east  from  Drury's  mill  would  not  pass  over  any  portion  of  the 
plaintiff's  land.  J.  Phillips  and  M.  Sequatt  testified,  that  the  road 
running  southwest  from  Drury's  mill  had  been  generally  consid- 
ered as  made  by  the  travel  of  the  neighborhood,  and  they  had 
never  known  it  to  be  worked  as  a  county  road  ;  a  road  rnnning 
south  and  east  from  Drury's  mill  would  not  touch  the  plaintiff's 
land.  J.  Sequatt  and  C.  S.  Bean  testified,  that  they  had  each 
been  supervisor  of  the  road  district  for  one  year,  and  did  not  work 
upon  any  road  running  south  and  west  from  Drury's  mill,  no  such 
road  being  included  in  the  description  of  the  roads  in  the  dis- 
trict. 

The  court  found  the  issues  for  the  plaintiff,  and  rendered 
judgment  in  his  favor  for  $2.  The  defendant's  sued  out  a  writ 
of  error. 

By  the  act  of  the  3rd  of  March,  1835,  county  commissioners' 
courts  were  authorized  to  establish  public  roads  within  their 
respective  counties,  not  less  than  thirty  nor  more  than  fifty  feet 
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■wide,  upon  the  application  of  thirty-five  voters  in  counties  con- 
taining three  hundred  voters,  and  on  the  application  of  fifteen 
voters  in  counties  containing  less  than  three  hundred  voters.  The 
act  required  twenty  days'  notice  to  be  given  of  the  application. 
Upon  such  application  being  made  for  a  road,  the  act  required  the 
court  to  "  appoint  three  suitable  persons  to  view  the  ground  pro- 
posed for  the  same,  and  if,  after  such  view,  the  viewers  shall 
believe  the  road  applied  for  to  be  necessary,  they  shall  proceed 
to  locate  the  same  upon  the  nearest  and  best  route,  having  due 
regard  to  private  property,  designating  its  course  through  prairies 
and  improved  land  by  fixing  stakes  in  the  ground,  or  by  plough- 
ing furrows  at  the  distance  apart  of  the  full  width  of  the  road,  and 
through  the  timbered  land  by  marking  the  trees,  and  make  report 
thereof." 

The  record  evidence  showed  an  application  for  the  road,  an 
appointment  by  viewers  to  examine  the  proposed  route,  a  decision 
of  the  viewers  ihat  the  road  was  necessary,  a  location  of  the  same 
by  them,  and  an  order  of  the  court  establishing  the  road  so  locat- 
ed. This  was  sufficient  to  show  that  the  road  was  established  by 
competent  authority.  It  was  not  necessary  to  prove  that  the  pre- 
liminary proceedings  Avere  regular  ;  as  that  the  application  was 
made  by  a  certain  number  of  voters,  or  that  the  requisite  notice 
of  the  application  was  given.  The  presumption  was  that  those 
proceedings  Avere  regular,  and  such  as  justified  the  order  of  the 
court  establishing  the  road.  It  was  expressly  decided  in  the  case 
of  Nealy  v.  Brown,  1  Oilman,  10,  that  where  an  order  establish- 
ing a  road  is  introduced,  it  is  unnecessary,  in  the  first  instance,  to 
go  further  and  show  that  the  previous  steps  required  by  the  statute 
have  been  taken.  See  also  Ferris  ?;.  Ward,  4  Gilm.  499.  It  was, 
therefore,  proved  by  the  defendants,  that  the  road  had  been  legally 
established. 

The  next  question  in  the  case  is,  whether  the  road  was  located 
across  the  plaintifi''s  land.  The  report  of  the  viewers 
states  that  the  road  runs  south  and  east  from  Drury's  mill  to  the 
line  of  Mercer  county ;  and  the  witnesses  testify  that  a  road 
running  south  and  east  from  the  mill  to  the  county  line  would 
not  pass  over  the  land  of  the  plaintiff.  The  phrase  "south 
and  east,"  as  used  in  the  report,  is  a  very  indefinite  expression. 
It  does  not  indicate,  with  any  degree  of  certainty,  the  route  of  the 
road.  A  surveyor  could  not  determine  its  locality  from  the 
report.  But  this  description  may  be  disregarded  for  uncertain- 
ty ;  and  other  evidence  may  be  resorted  to  for  the  purpose  of 
ascertaining  the  precise  location  of  the  road.  The  law  of 
1835  did  not  require  a  survey  of  the  road  to  be  made  and  filed. 
It  made  it  the  duty  of  the  viewers  to  designate  the  course  of 
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the  road,  by  marking  trees,  fixing  stakes,  or  ploughing  furrows. 
And  -where  the  viewers  reported  erroneously  as  to  its  course,  the 
hmdmarks  made  by  them,  and  not  the  report,  would  govern  in 
determining  the  locality  of  the  road.  The  proof  is  abundant  to 
show  that  the  road  was  laid  out  through  the  plaintift"'s  land.  Per- 
sons present  at  the  time  the  location  was  made,  expressly  testify, 
that  the  road  was  laid  out  over  his  land,  and  that  its  course  was 
designated  by  marking  trees  standing  thereon.  It  further  appears 
that  the  route  thus  indicated,  was  worked  and  traveled  as  a  public 
highway  for  fourteen  years.  It  was  competent  to  prove  the  loca- 
tion of  the  road  by  this  kind  of  evidence.  Eyman  v.  The  Peo- 
ple, 1  Gilm.  4  ;  Nealy  v.  Brown,  zb.  10.  The  proof  showed 
that  the  road  was  located  and  established  across  the  plaintiff's 
land.  The  fact  that  it  was  but  little  used  as  a  public  highway, 
gave  the  plaintiff  no  authority  to  fence  it  up.  He  should  have 
applied  to  the  county  coui't  for  an  order  vacating  it.  It  was  the 
legal  right  of  any  one  passing  along  the  road  to  remove  the 
obstruction.  On  the  evidence,  the  defendants  were  entitled  to 
judgment. 

The  juiigment  is  reversed,  and  the  cause  remanded. 

Judgment  revc7'sed. 


Peleg  Matteson  e/ «/.,  plaintiffs  in  error,  i-.   xIaron  Kellogg 
el  al.,  defendants  in  error. 


ERROR  TO  WARREN. 

Where  one  receives  the  money  or  property  of  another  as  agent  or  bailee, 
the  title  to  which  is  to  remain  in  the  principal,  and  which  is  to  be  paid 
over  or  delivered  to  him,  or  to  be  used  in  a  particular  way,  or  for  a  spe- 
cific purpose  for  his  use  ;  that  then  the  money  or  property  is  held  or 
received  in  a  fiduciary  capacity  or  as  trustee. 

On  the  19th  day  of  May,  1836,  George  H.  Wright,  of  Warren 
county,  Illinois,  received  of  Sylvester  Bhsh,  of  Henry  county,  for 
Aaron  Kellogg  and  his  friends,  in  Vernon,  Connecticut,  the  sum 
of  $400,  for  the  purpose  of  procuring  a  quarter  section  of  land 
in  Warren  county. 

On  the  22d  day  of  March,  1842,  Wright  filed  in  the  district 
court  for  the  district  of  Illinois,  at  Springfield,  his  petition  under 
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the  late  bankrupt  law  for  the  purpose  of  procuring  a  discharge 
from  his  debts  ;  and  on  the  6th  day  of  December,  18-42,  he  was 
duly  discharged  from  his  debts,  and  received  his  certificate  in  due 
form  of  law.  Some  time  afterwards  Wright  died  intestate  and 
Peleg  Matteson  and  W.  W.  Porter  were  appointed  administrators 
of  his  estate,  and  entered  upon  the  discharge  of  their  duties  as 
such.  Aaron  Kellogg  and  Hubbard  came  into  the  county  court 
sitting  as  a  court  of  probate,  and  filed  their  claim  against  the 
estate  of  George  H.  Wright,  deceased,  and  asked  that  the  same 
be  allowed  to  them,  and  paid  by  the  plaintiffs  in  error,  in  due 
course  of  administration.  The  case  in  the  county  court  was 
heard  upon  the  deposition  of  Sylvester  Blish  ;  and  the  claim  and 
interest  allowed,  amounting  to  the  sum  of  eight  hundred  and 
twelve  dollars  and  fifty  cents,  from  which  allowance  the  adminis- 
ters prosecuted  their  appeal  to  the  circuit  court  of  Warren 
county. 

The  cause  was  there  heard,  at  April  term,  1854,  before  H.  M. 
Wead,  Judge,  a  jury  being  waived,  and  a  judgment  rendered 
against  the  plaintiffs  in  error,  for  the  sum  of  about  $828. 

To  reverse  which  judgment,  the  plaintiffs  have  presecuted  their 
writ  of  error  in  this  court. 

Davidson  &  Blackwell,  for  plaintiffs  in  error. 

J.  Manning,  for  defendants  in  error. 

Caton,  J.  The  liability  for  which  this  action  was  brought, 
was  evidenced  by  the  following  writing  : — 

"  Received  of  Sylvester  Blish,  four  hundred  dollars  for  the 
purpose  of  procuring  a  quarter  section  of  timber  land  for  Aaron 
Kellogg  and  his  friends,  in  Vernon,  Connecticut  State. 

11.  G.  Wright. 

Monmouth,  19th  May,  1836." 

Blish  testified  that  when  he  gave  the  money  to  Wright  he 
explained  to  him  that  it  belonged  to  Aaron  Kellogg,  Hubbard 
Kellogg,  and  Ralph  Tolcott,  for  whom  the  land  was  to  be  pur- 
chased. He  further  testified  that  Tolcott  died  before  the  com- 
mencement of  this  action,  and  that  the  Kelloggs,  the  plaintiffs, 
were  still  living,  and  that  Wright  admitted  to  him,  before  his 
death,  that  he  had  not  purchased  the  land.  The  defense  was, 
a  discharge  of  the  intestate  under  the  general  bankrupt  law. 
The  question  is,  whether  this  was  a  fiduciary  debt  within  the 
meaning  of  that  act.  The  debts  which  form  an  exception  to 
the  operation  of  the  discharge  in  bankruptcy  under  that  act,  are 
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"those  -SN-liich  have  been  created  in  consequence  of  a  defalcation 
of  a  public  officer,    or  as  executor,  administrator,  guardian,   or 
trustee,  or  while  acting  in  any  other  fiduciary  capacy."       Under 
this  act  the  supreme  court  of  the  United  States,  in  the  case  of 
Chapman  v.    Forsyth,    2    Howard,  202,    decided    that    money 
received  by  a  factor  on  the  sale  of  the  goods  of  his   principal,, 
does  not  create  a  fiduciary  debt  -within  the  meaning  of  that  act.. 
The  reason  assigned  for  that  decision  is,  that  according  to  the 
course  and  usage  of  the  trade,  the  factor  is  permitted  to  carry- 
such  money  into   account  and  mingle  it  -with  his  own  money,, 
whereby  it  ceases  to  be  the  money  of  the  principal  and  becomes- 
the  money  of  the  factor,  who  becomes  debtor  to  the  principal  tO' 
that    amount.      If  there  be  an   implied  agreement  between  the 
principal  and  the  factor  that  the  latter  may  take    and  use  the 
money  in  his  business  till  called  for,  by  being  thus  carried  into 
general  account,  it  becomes  an  ordinary  debt,  the  same  as  money 
loaned,  subject  to  call.     But  such  was  not  the  character  of  this 
transaction.       The  money  was  here  placed   in  Wright's   hands 
for  a  particular  purpose,   with  no   authority  to  him  to  use  it  in 
his  general. business,  or  appropriate  it  in  any  way  different  from 
the  trust  which  he  assumed  when  he  received  the  money.      It 
continued  to  be  the   principal's  money  in   Wright's   hands,   as 
much  as  it  was  in  Blish's  hands,  or  even  in  their   OAvn  ;    and 
using  it  any  way  different  from  his  instructions   and  his  agree- 
ment  was  a  breach  of  the  trust  which  he  had  assumed.     He 
did  not  become  debtor  to  his  principals  till  he  misapplied  the 
funds.     Had  he  bought  the  land  intended  to  be  purchased,  or 
any  other  lands  with  this  money,  and  taken  the  deed  to  himself, 
a  resulting  trust  would  have   arisen  in  favor  of  the  principals 
whose  money  was  thus  invested.     Had  the   principals  consented 
that  he  might  use  the  funds  in  his  business,  and  then,   at  a  con- 
venient season,  purchase  the  land  with  his  own  funds  for  their 
use,  then  it  would  have  become  an  ordinary  debt,  so  soon  as  he 
used  the  money  in  pursuance  of   such  consent.       I  understand 
the   rule   to   be,   where   one   receives  the  money  or  property  of 
another  as    agent  or   bailee,  the  title   to  which  is  to   remain  in 
the  principal,   and  which  is  to  be  paid  over  or  delivered  to  him, 
or  to  be  used  in  a  particular  way  or  for  a  specific  purpose  for 
his  use,  that  then  the  money  or  property  is  received  or  held  in  a 
fiduciary  capacity,   or  as  trustee.     In  such  a  case  a  special  trust 
and  confidence  is  reposed  beyond   that  of   mere   credit,  and  it 
was    against    the    violation    of    such    confidence   that  congress- 
designed  to  provide,  by  the  exception  quoted.      In   the  case  of 
White  V.  Piatt,  5  Denio,  269,  it  was  held,  by  the  supreme  court 
of  New  York,  that  money  collected  by  one  in  whose  hands  a 
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note  was  left  for  collection,  is  the  money  of  the  principal  in  the 
'hands  of  the  agent,  and  if  the  agent  use  or  fail  to  pay  over  the 
money,  he  is  guilty  of  a  breach  of  trust,  and  a  fiduciary  debt  is 
■created  within  ihe  meaning  of  the  act  of  congress.  The  same 
rule  was  held  by  the  chancellor  in  the  case  of  Kingsland  v.  Spauld- 
ing,  2  Barb.  Ch.  R.  341. 

We  think  this  was  a  fiduciary  debt,  and  was  not  discharged  by 
the  decree  in  bankrupcy.  Had  the  plaintifis  below  appeared  and 
proved  up  their  debt  before  the  commission,  and  received  their 
dividends,  they  would  thereby  have  waived  the  benefit  of  the 
exception  in  the  statute.  But  there  is  no  pretense  that  they  did 
Ihis. 

The  judgment  of  the  circuit  court  must  be  afiirmed. 

Judgmejit  affirined. 


Frai^cis  Honner,  plaintiff  in  error,  v.  The  Illinois  Central 
Railroad  Company,   defendants  in  error. 

ERROR  TO  COOK. 

The  principal  is  not  liable  to  one  servant  for  the  carelessness  of 
another  servant,  where  both  are  engaged  in  his  business. 

An  action  Avill  not  lie  by  a  servant  against  his  principal  for  injuries 
sustained  by  the  carelessness  of  his  fellow  servants. 

The  doctrine  of  respondeat  svpetior  does  not  extend  to  the  case  of  an 
injury  received  by  one  servant  through  the  carelessness  of  another. 

This  cause  was  heard  at  May  term,  1854,  of  the  Cook  Circuit 
Court,  Morris,  Judge,  presiding.     A  demurrer  was  sustained  to 
the    declaration,    and   the   plaintiff    brought   the   cause  to   this 
■  court. 

Arnold,  Larned,  and  Lay,  for  plaintiff  in  error,  cited  20 
Ohio  R.  415  ;  14  Howard's  U.  S.  R.  468  ;  15  Barb.  S.  C.  R.  577  ; 
4  Met.  62  ;  1  McMull.  R.  401 ;  1  Georgia  R.  198  ;  Law  Lib. 
p.  160. 

Blackwell  and  Beck^vith,  for  defendants  in  error. 

Caton,  J.  The  question  in  this  case  arises  on  a  demurrer  to 
ihe  declaration,  which  was  sustained  by  the  court  below.     The 


JUNE  TERM,  1854.  551 


Hoiiner  v.  The  Illinois  Central  Railroad  Company. 

declaration  states  that  the  defendants  had  a  turntable  with  an 
iron  bar  attached, 'for  the  purpose  of  turning  locomotives  and  cars, 
and  that  the  plaintiff,  who  was  in  the  employ  of  the  defendants, 
was  engaged  with  the  other  servants  of  the  defendants  in  using 
said  turntable  and  iron  bar,  and  that  the  said  defendants  "then 
and  there,  by  their  said  agents  and  servants,  so  carelessly  and 
improperly  made,  secured,  and  guarded  and  managed  the  said 
turntable  and  iron  bar,  and  the  other  appurtenances  attached  to 
the  said  turntable,  that  by  and  through  the  carelessness  and 
improper  conduct  and  management  of  the  said  defendants  by 
their  said  agents  and  servants,  the  said  iron  bar  attached  to  said 
turntable  as  aforesaid,  while  the  said  plaintiff  was  engaged  as 
aforesaid,  in  turning  the  same,  broke,  and  was  thrown  with  great 
violence  upon  and  against  the  said  plaintiff,  whereby"  the  plain- 
tiff was  injured. 

Untd  very  recently  actions  of  this  character  have  never  been 
brought,  or  at  least  are  not  to  be  met  with  in  the  books.  Since 
the  introduction  of  railroads,  however,  several  are  to  be  met 
with,  both  in  the  reports  of  this  country  and  of  England,  and 
with  one  exception,  if,  indeed,  that  be  an  exception,  they  have 
been  uniformly  decided  against  the  right  to  maintain  the  action. 
The  question  simply  is,  whether  the  principal  is  liable  to  one 
servant  for  the  carelessness  of  another  servant,  when  both  are 
engaged  in  the  business  of  the  principal.  Indeed,  I  may  be 
wrong  in  saying  that  that  is  the  question  in  this  case,  for  in 
truth  the  declaration  here  does  not  state  so  strons;  a  case 
for  the  plaintiff  as  that  which  is  involved  in  the  question  which  I 
have  stated,  and  which  arose  in  the  reported  cases,  for  this  dec- 
laration, fairly  construed,  shows  that  the  accident  happened  as 
well  through  the  carelessness  of  the  plaintiff,  as  the  other  ser- 
vants of  the  defendants,  who  were  employed  with  him  in  work- 
ing the  turntable,  and  if  that  was  the  case,  his  own  careless- 
ness presents  an  insuperable  objection  to  his  right  of  recovery. 
But  waiving  that  objection,  and  taking  it  for  granted  that  the 
injury  arose  solely  from  the  carelessness  of  his  fellow  servants,  and 
we  think  the  action  cannot  be  maintained.  After  carefully 
examining  all  the  reported  cases  on  this  question,  I  only  think  it 
necessary  to  refer  to  Farwell  v.  Boston  and  Worcester  Rail- 
road Corporation,  4  Met.  49,  where  the  whole  argument  upon  the 
question  is  embodied  in  the  opinion  of  Chief-Justice  Shaw, 
It  is  there  clearly  shown  that  the  doctrine  of  resjyondeat  supe- 
rior does  not  extend  to  the  case  of  an  injury  received  by  one 
servant  through  the  carelessness  of  another  servant,  but  that  if  he 
has  any  such  claim    it    must    rest   upon    contract,    express  or 
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implied. (a)     There   are   certain   perils   inci.dent  to  all  employ- 
ments, and  which  both  parties  have  in  view  when  the  engagement 
for  service  is  made,  and  in  view  o£    which  the  compensation  is 
fixed  ;  and  especially  in  a  railroad  service,  the  amount  of  hazard 
must  depend  very  much  upon   the    skill    and  care  of  the  ser- 
vants of  the  company,  and  injuries  to  other  servants  arising  from^ 
the  want  of  proper  care  and  skill,    are   deemed  casualties,  which 
the  employer  does  not  undertake  to  insure  against,  but  for  which 
he  pays  a  premium  in  enhanced    wages  to  the  servant  in  view  of 
those  very  risks,  which  both  know  the  servant  must  run.     The 
general  expressions  in  this    declaration  leave  it  very  uncertain 
whether  the  accident  happened  fi'om  a  flaw  in  the  iron  bar,  or 
from  imperfect  fastenings    by    which    it    was  attached  to  the 
turntable,  er  solely  from  the  improper   and  careless  proceeding  of 
those  who  used  it.     There  is  no  pretense  that  the  defendants,  or,, 
in  case  of  a  corporation  like  this,  its  superintendent  or  represen- 
tative and  manager,  which  I  should    be    inclined  to  regard  in 
the  same  light,  knew  of  any  such  defect  in  the  bar  or  fasten- 
ing.    If  there  was  a  concealed   defect  it  can  hardly  be  pretended 
that  the  defendants    or  superintendent  was  bound  to  know  it  by 
intuition,  and  if  there  was  a  patent  defect,  surely  the  plaintiff  had 
as  good  an  opportunity    of    discovering    it    as  the  defendants,, 
and  was  at  least  as  guilty  of  neglect  in  not  observing  it.    As 
between  these  parties,  this  accident  must  be  treated  as  a  pure  cas- 
ualty, where  the  misfortune  must   rest  upon  whom  it  has  fallen. 
It  may  be  said  to  be  the  duty    of    the    defendants  to  furnish 
good  and  well  made  machinery,  and  to  lay  down  sound   rails, 
and  that  there  is  an  implied  contract  with  their  servants   that 
they  will  do  so,  and  yet  it  cannot  be  held  to  an  implied  war- 
ranty to  that  extent,  for  we  all  know  that  there  may  be  latent 
defects  in  apparently  the  best  machinery,  of  which  the  manu- 
facturer himself  was  entirely  ignorant,  or  a  rail  may  crush  from  a 
ilaw  in  the  iron,    which    was    apparently    sound.     To  hold  an 
employer  liable  to  the  servant  upon  an  implied  warranty  against 
such  casualties  would  be  simply  absurd.     I  would  be  far  from 
saying  that  there  may  not  be  cases  of  carelessness  or  miscon- 
duct on  the   part  of  those  to  whom  a'  corporation  may  intrust 
the    management    of   its    concerns,    producing    injury   to    the 
employees  of  the  company,  for  which  it  would  be  liable,  but  this 
declaration  does  not  show  such  a  case.     It   is  not  even  necessary 
at  this  time  to  express   any   opinion   upon   the  propriety  of  the 
decision  of  the  case  of  The   Little  Miami  Railroad  Company  v. 
Stevens,  20  Ohio,  415,  for  this  case  does  not  approach  that  in 

(a)  I.  C.  R.  Co.  r.  Cox,  21  Rl.  R.  27  ;  Moss  etal.  r.  Johnson,  22  III.  R.  642  ; 
Chicago,  &c.,  R.  R.  v.  Sweet,  45  lU.  R.  201  ;Same  v.  Jewell,  46  111.  R.  201. 
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■point  of  merit  on  the  part  of  the  phiintiff,  or  culpable  misconduct 
and  carelessness  on  the  part  of  the  representative  of  the  de- 
fendant. 

The  demurrer  Avas  properly  sustained,  and  the  judgment  must 


i)e  affirmed. 


Judgment  affirmed. 


Joseph  R.  Williams,    appellant,   v.   Almet  E.  Bishop  et  «/., 

appellees. 

APPEAL  FROM  BOONE. 

It  is  too  late  to  object  on  error  that  there  was  no  formal  order  directing- 
a  feigned  issue,  and  tiiat  the  court  had,  without  such  order,  considered 
the  finding  of  the  jury. 

The  real  character  of  a  transaction  and  the  true  intention  of  the  parties 
may  be  inquired  into,  in  reference  to  a  sale  of  land,  to  ascertain 
Avhether  a  loan  of  money  oulj^,  or  a  sale,  was  intended. 

On  the  trial  of  feigned  issues  the  chancellor  may  order  several  new  trials, 
until  his  conscience  is  satisfied  ;  and  he  may  determine  the  case  con- 
trary to  the  finding. 

This  decree  was  ordered  by  J.  G.  Wilson,  Judge,  at  the 
December  special  term  of  the  Boone  Circuit  Court. 

S.  xi.  Hurlbut,  for  appellant. 

W.  T.  Burgess,  for  appellees. 

ScATES,  J.  Defendants  filed  this  bill  to  redeem  a  mortgage 
on  two  lots  in  Belvidere,  in  Avhich  they  allege  that  E.  D.  Bishop, 
their  ancestor,  executed  a  deed  of  conveyance,  absolute  upon  its 
face,  to  plaintiff",  and  took  a  title  bond  reciting  a  re-sale  to  him, 
and  upon  payment  of  a  certain  sum  that  plaintiff"  should  convey 
the  premises.  Plaintiff  answered,  denying  that  the  con- 
veyance and  bond  were  given  as  a  mortgage,  but  that  the  con- 
veyance was  absolute,  and  that  the  bond  was  for  a  distinct, 
separate  sale  by  plaintiff  to  E.  D.  Bishop,  and  that  there  was  no 
loan  of  money.  A  replication  was  filed,  and  the  parties  stood  at 
issue  upon  the  fact,  whether  these  transactions  amounted  to  a 
mortgage. 

To   aid  in  the  determination  of  this  question,  a  feigned  issue 
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■was  made  of  this  fact,  and  sent  to  a  court  of  law  for  trial.  A 
jury  was  impanelled,  who  found  the  issue  in  favor  of  the  defen- 
dant ;  and  this  verdict,  with  the  evidence  before  the  jury  on  the 
trial,  were  returned  into  the  court  of  chancery,  without  any 
accompanying  certificate  from  the  judge  of  the  court  of  law, 
whether  he  was  satisfied  with  the  trial  and  verdict.  A  motion 
was  made  for  a  new  trial  before  the  chancellor,  on  the  grounds 
of  improper  instructions,  newly  discovered  evidence,  and  that  the 
finding  was  contrary  to  the  weight  of  evidence.  This  motion 
was  denied,  and  a  final  decree  rendered  in  accordance  with  the 
finding,  upon  the  evidence  in  the  cause. 

This  cause  is  brought  here  by  appeal,  and  the  denial  of  this 
motion,  as  also  the  finding  of  the  court,  and  the  rendition  of  the 
final  decree,  are  assigned  for  error,  together  with  another  that 
there  was  no  order  of  the  court  directing  the  feigned  issue,  and 
that  the  court  had,  without  such  order,  considered  the  finding  of 
the  jury  under  the  feigned  issue. 

It  is  too  late  to  object  on  error  here  for  want  of  a  formal 
entry  of  an  order  directing  a  feigned  issue  to  the  inspection  and 
consideration  of  the  verdict  upon  it.  The  plaintiff"  made  it  up 
and  signed  it  by  counsel,  appeared  in  the  court  of  law,  and  exam- 
ined and  cross-examined  the  witnesses,  asked  instructions,  and 
after  the  return  of  the  verdict  here,  made  and  was  heard 
upon  a  motion  for  another  trial,  and  again  upon  the  final  hear- 
ing ;  and  daring  all  these  proceedings,  no  objection  is  made  on 
account  of  a  want  of  such  order.  In  one  point  of  view  we 
might  treat  it  as  being  considered  by  his  consent ;  possibly  it 
might  be  so  regarded  under  the  English  practice,  as  brought  in 
by  consent.  Bat  I  find  no  cat-e,  nor  could  one  well  exist  under 
the  English  system.  Their  courts  and  judges  are  separate.  No 
court  of  law  would  likely  receive  and  try  such  an  issue,  unless 
it  came  duly  authenticated  from  the  proper  court.  Here 
the  jurisdiction  only  is  separated.  The  same  individual  sits  as 
common  law  judge  and  chancellor  in  the  same  court,  and  at 
the  same  time  ;  and  may  as  convenience  suits,  call  up  the  law  or 
chancery  causes.  This,  of  necessity,  supersedes  some,  and 
may  dispense,  as  is  done  in  practice,  with  many  of  the  English 
rules  of  chancery  practice.  Sitting  as  chancellor,  he  might  enter 
a  feigned  issue,  and  order  its  trial ;  and  as  common  law  judge, 
immediately  call  a  jury  and  try  it.  The  record  is  very  infor- 
mally put  together,  and  is  not  certified  as  containing  all  that  was 
done.  But  we  think  there  is  nothing  substantial  in  the  objec- 
tion. 

The  instructions  were  all  correct,  and  need  not  be  set  out. 
The  real  character  of    the  transaction  and   the  true    intention  o£ 
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the  parties  may  be  inquired  into,  and  shall  govern,  notwith- 
standing they  may  have  adopted  the  form  of  an  absolute  con- 
veyance and  bond  for  re-sale.  And  if  such  a  transaction  was 
really  a  loan,  and  these  instruments  were  executed  to  secure  it, 
it  is  a  mortgage  ;  and  once  a  mortgage,  it  so  continues.  Miller 
et  al.  V.  Thomas  d  al.,  W  111.  R.  428. 

The  new  trial  should  have  been  granted,  and  for  several 
reasons. 

On  the  trial  of  feigned  issues  touching  the  inheritance,  courts 
of  chancery  frequently  direct  another  trial  in  analogy  to  the  rule 
of  law,  allowing  several  trials  in  ejectment,  2  Daniell's  Oh.  PI.  h 
Pr.  1312,  though  it  be  not  a  matter  of  right.  But  as  these  trials 
are  to  inform  the  conscience  of  the  court,  and  do  not  settle  and 
bind  the  rights  of  the  parties,  the  chancellor  will  order  them 
until  he  is  satisfied.  Ih.  1307,  1312  ;  Stace  v.  Mabbot,  2  Ves. 
R.  552. («) 

There  is,  therefore,  a  distinction  between  motions  for  new 
trials  at  law,  and  on  these  feigned  issues  out  of  chancery,  the  lat- 
ter not  being  so  strict  as  the  former.  2  Daniell's  Oh.  PI.  &  Pr. 
1306. 

Again,  new  trials  may  here  be  granted  Avhere  the  finding  is 
against  the  weight  of  evidence,  ih.  1307  ;  for  the  verdict  should 
be  satisfactory  to  the  chancellor. 

In  this  case  the  weight  of  evidence  appears  to  us  against  the 
finding,  for  no  witness  testifies  to  a  positive  knowledge  of  the 
transaction  as  a  loan,  and  none  to  any  such  statements  or  admis- 
sions of  the  parties.  While,  on  the  contrary,  one  witness  heard 
both  parties  admit  that  it  was  a  bona  fide  sale  absolute,  and  a 
re-sale.     Van  Alst  v.  Hunter,  5  Johns.  Oh.  R.  154. 

Again,  the  new  trial  ought  to  have  been  granted,  on  account 
of  new  and  important  evidence  discovered  after  the  trial.  This 
evidence,  it  seems  to  us,  m.ust  go  far  towards  determining  the 
Lssue.  No  fault  can  be  attributed  to  the  diligence  of  the  plain- 
tiff in  not  discovering  this  sooner.  Althous-h  the  witness  was 
known,  and  had  been  inquired  of  as  to  his  knowledge,  and 
communicated  nothing  important  to  be  called  for,  he  gives  us  a 
reason,  that  this  matter  did  not  occur  to  him  as  important  until 
he  learned,  after  the  trial,  the  true  grounds  of  the  issue  between 
the  parties.  He  states  that  the  contract  of  purchase  as  recited 
in  the  bond  Avas  made  several  days  after  the  sale,  conveyance, 
and  delivery  of  the  deed,  and  was  no  part  of  the  first  contract. 
So  important  a  fact  to  the  issue  should  be  before  the  jury ;  nor 
should  we  feel  that  great  weight  was  dae  to  that  finding, 
if  this  evidence  was  produced  on  final  hearing,   and  not  before: 

(«)  Ante  108,  note  («). 
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them  ;  for  the  chancellor  may  determine  the  case  contrary  to  the 
finding.     O'Connor  w.  Cook,  8  Ves.  R.  536. 

New  trials  may  be  granted  on  appeal.  Van  Alst  v.  Hunter,  5 
Johns.  Ch.  R.  154  ;  2  DanielPs  Ch.  PL  &  Pr.  1314. 

We  will  not,  under  the  conclusion  we  arrive  at,  review  the  final 
decree  upon  the  merits,  but  reverse  it,  and  order  a  new  trial  of 
the  feigned  issue. 

Decree  reversed,  and  cause  remanded. («) 


Decree  reversed. 


{n)  Same  v.  Same,  18  111.  R.  101 . 


Henry  W.  Underhill,  plaintifi"  in  error,  v.   Ira  Corwix  et  al., 
defendants  in  error. 

ERROR  TO  LA  SALLE.  , 

.A  certificate  that  a  notice  "was  inserted  in  said  pajjer,  commencing 
witli  August  21,  1853,  and  ending  October  2,  1852,  six  weeks,"  will  be 
taken  to  show  that  publication  had  been  made  for  four  successive 
weeks  within  those  periods. («) 

A  mechanics'  lien  will  not  extend  over  land  or  lots  not  owned  at  the 
time  by  the  party  for  whom  the  building  or  improvement  was  con- 
structed. 

The  act  gives  a  lien  only  upon  contracts  Avith  the  owner. 

This  cause  was  heard  by  Leland,  Judge,  at  November  term, 
1852,  of  La  Salle  Circuit  Court. 

Glover  &  Cook,  for  plaintiff  in  error. 

Strain,  for  defendants  in  error. 

Scates,  J.  The  objection  made  to  the  printers'  certificate  of 
the  publication  of  notice  is  not  well  taken. 

The  statute,  R.  S.  45,  94,  §  8,  requires  the  publication  to  be 
made  for  four  successive  weeks,  and  this  certificate  states  that 
the  notice  "was  inserted  in  said  paper,  commencing  with 
August  21,  1852,  and  ending  October  2,  1852,  six  weeks."  We 
examine  the  certificate  as  proof,  and  not  for  criticism  as  gram- 
marians." We  are  not  allowed  from  it  to  doubt  of  the  publica- 
tion having  been  made  for  four  successive  weeks  Avithin  those 
periods. 

(^0  Ante  318,  and  notes. 
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Defendants  filed  this  petition  to  enforce  a  mechanics'  lien  on  lots 
1,  2  and  7  in  block  72,  in  La  Salle,  for  -work  and  materials  upon 
a  house  situated  on  lot  7.  The  contract  was  made  with  F.  Ken- 
yon,  one  of  the  plaintiffs,  who  is  alleged  to  be  the  owner  of  lots 
1  and  2,  but  Avho  had  no  title  to  lot  7,  but  who  was  in  possession 
of  it  at  the  time,  and  had  inclosed  it  in  a  common  fence  with  the 
other  two  lots. 

The  petition  further  shoAvs,  that  Underbill,  after  this  work  was 
done,  purchased  lots  1  and  2,  and  the  house  on  lot  7,  and  removed 
the  house  to  lot  1.  On  proof  of  the  debt,  the  court  decreed  a 
sale  of  lots  1  and  2  to  satisfy  it. 

This  decree  is  erroneous,  for  according  to  the  construction  we 
put  upon  the  statute,  the  petition  shoAvs  that  defendants  have  no 
lien  upon  these  lots  for  this  labor  and  materials. 

In  Higgins  el  al.  v.  Ferguson  ci  al.,  14  111.  R.  269,  the  lien 
was  expressly  put  upon  the  ground  of  fraud  in  the  owner  of  the 
lot,  who  stood  by  and  connived  at  the  representations  of  the  party 
that  he  was  owner,  and  under  that  character  obtained  the  build- 
ing materials,  which  Avere  used  in  a  house  upon  his  lot,  and  to  his 
benefit. 

This  is  a  special  statutory  lien  and  remedy,  and  however 
politic  it  might  be  to  extend  it  to  analogous  cases,  and  make  it 
more  general  in  its  application,  Ave  can  only  enforce  it  in  the 
cases  provided  for  and  embraced  in  it.  Such  is  the  construction 
of  a  similar  statute,  in  relation  to  preferences  and  attachments 
of  boats  and  vessels  in  Merriman  el  al.  v.  Canal  Boat  Col.  Butts, 
posl. 

This  act  giA'es  a  lien  only  upon  contract  Avith  the  OAvner.  R.  S. 
345,  §  1.  Section  17  declares  Avhat  estate  shall  be  sufficient 
under  this  act,  to  constitute  an  owner.  It  embraces  estates  for 
life,  an  equity  of  redemption,  and  those  Avho  own  subject  to  "any 
other  incumbrance,"  shall  be  deemed  OAvner  to  the  "extent"  of 
his  interest  ;  and  the  21st  section  further  extends  it  to  "any  legal 
or  equitable  claim  to  lands  or  lots."  By  the  20th  section  the 
incumbrancer's  rights  in  the  land  are  preserved,  while  the  laborer 
and  material  men  are  secured  in  a  lien  on  the  improvements  they 
make  or  contribute  to  make. 

These  provisions  are  referred  to,  to  show  that  these  heirs  do 
not  follow  and  attach  upon  all  labor  and  materials  upon  any  real 
estate,  without  regard  to  the  OAvnership  of  those  who  bargain  for 
them.  The  erection  of  a  house  upon  lot  7,  to  Avhich  no  title  is 
pretended,  will  not  give  a  lien,  either  upon  the  lot  or  the  house. 
Consequently  the  removal  of  the  house  will  transfer  no  lien  to 
-another  lot. 

The  inclosure  of  lands  or  lots  under  a  common  fence,  is  equally 
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insufficient  to  transfer  the  lien.  It  is  without  any  suggestion  of 
fraud,  and  only  shows  negligence  in  defendants,  in  not  making 
inquiry  into  the  ownership,  if  they  desired  a  lien,  before  they  per- 
formed the  labor.  To  enforce  a  lien  upon  the  grounds  set  forth 
in  this  petition,  would  be  productive  of  frauds  and  great  hard- 
ships upon  innocent  purchasers. 

Judgment  reversed,  and  petition  dismissed. 

Jud^nunt  reversed. 


Patrick  Halligan,  appellant,  v.  The  Chicago  and  Rock  Island- 
Railroad  Company,  appellees. 

APPEAL  FROM  LA  SALLE. 

An  allegation  of  trespass  to  two  or  more  closes  is  allowable.      A  single 

trespass  may  he  committed  on  several  closes.  * 

To  maintain  trespass  quare  dau.nim  fregit,  the  plaintiff  must  have  the 

actual  or  constructive  possession   of  the  premises.     If  occupied,   the 

action  must  he  brought  b}^  the  party  in  possession  ;  if -unoccupied,  by 

the  party  having  title  and  right  of  possession. 
If  land  trespassed  upon  is  occupied  by  a  tenant,  he  alone   can  bring 

the  action. 
If  the  trespass  is  prejudicial   to  the    inheritance,    the    remedy  is  by 

action  on  the  case. 
If  an  allegation  is  equivocal,  and  two  meanings  present   themselves,  the 

one  will  be  adopted  that  is  most  unfiivorable  to  the  pleader. 

Tins  cause  Avas  heard  before  Leland,  .Judge,  at  November 
term,  18 SB,  of  the  La  Salle  Circuit  Court. 

T,  L.  Dickey  and  D.  Eastman,  for  appellant. 
Chumasero  and  Taylor,  for  appellees. 

Treat,  C.  J.  This  was  an  action  of  trespass  quare  clausuin 
fregit,  brought  by  Halligan  against  the  Chicago  and  Rock 
Island  Railroad  Company.  The  first  three  counts  of  the  dec- 
laration alleged  in  substance,  that  the  defendant,  on  the  first 
of  January,  1853,  broke  and  entered  two  closes,  the  property  of 
the  plaintiff,  situated  in  the  county  of  La  Salle,  and  described 
as  the  Avest  half  of  lot  ten  in  block  one  hundred  and  fifty-two. 
and   lot  three    in  block  sixteen,  in  the  city  of  Paru,  and  pulled. 
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down  and  destroyed  two  houses  standing  thereon.  The  fourth 
count  alleged,  that  the  defendant  "on  the  day  and  year  afore- 
said, with  force  and  arms,  broke  and  entered  the  aforesaid  closes 
of  the  said  Patrick  Halligan,  and  then  and  there  ejected,  expelled, 
put  out,  and  amoved  the  said  Patrick  Halligan  and  his  family 
and  servants,  and  divers  other  persons,  to-wit,  Michael  Pender- 
gast  and  Alexander  Frinkler,  tenants  of  the  said  Patrick  Halli- 
gan (said  tenants  then  and  there  using  and  occupying  said 
premises  for  hire,  and  paying  unto  the  said  Patrick  Halligan 
therefor,  at  the  rate  of  one  thousand  dollars  per  annum),  from 
the  possession,  use,  occupation,  and  enjoyment  of  the  said 
premises,  and  kept  and  continued  the  said  Patrick  Halligan 
and  his  family  and  servants,  and  also  his  said  tenants,  so 
ejected,  expelled,  put  out,  and  amoved,  for  a  long  space  of  time, 
to-wit,  from  thence  hitherto  ;  whereby  the  said  Patrick  Halli- 
gan, for  and  during  all  that  time,  lost,  and  was  deprived  of  the 
use  and  benefit  ot:  the  said  premises,  and  of  the  rents,  issues, 
and  profits  thereof,  accruing  to  the  said  Patrick  Halligan  from 
said  tenants,  to-wit,  at  the  county  aforesaid,  to  the  damage  of 
the  said  Patrick  Hallio;an."  The  defendant  demurred  to  the 
declaration,  and  assigned  as  special  causes  of  demurrer  to  the 
fourth  count,  that  it  alleged  tAvo  distinct  causes  of  action,  and 
showed  the  locus  in  quo  to  have  been  in  the  possession  of  other 
parties.  The  court  overruled  the  demurrers  to  the  three  first 
counts,  and  sustained  the  demurrer  to  the  fourth  count.  The 
plaintiff  thereupon  entered  nolle  prosequi  as  to  the  first  three 
counts,  and  the  defendant  had  judgment  on  the  demurrer  to  the 
fourth  count. 

The  question  in  the  case  is,  Avhether  the  fourth  count  shows  a 
cause  of  action  in  the  plaintiff".  The  first  objection  to  the  count 
is  not  tenable.  An  allegation  of  a  trespass  to  two  or  more  closes 
is  alloAvable.  A  single  trespass  may  be  committed  on  several 
closes.  If  a  party  at  the  same  time  enters  upon  two  closes 
belonging  to  another,  he  may  be  treated  as  guilty  of  but  one 
trespass.  The  owner  may,  on  a  single  count,  recover  damages 
commensurate  with  the  injury.  This  count  alleges  an  entry  on 
both  lots  as  one  act,  and  is  therefore  not  olDnoxious  to  the  charge 
of  duplicity.  See  Tapley  v.  Wainwriglit,  5  Barn.  &  Aid.  395  ; 
Phythian  v.  White,  1  Mees.  &  Wels.  216. 

To  maintain  trespass  quare  clausuni /regit,  the  plaintiff"  must 
have  the  actual  or  constructive  possession  of  the  premises.  The 
gist  of  the  action  is  the  injury  to  the  possession.  If  the  prem- 
ises are  occupied,  the  action  must  be  brought  by  the  party  in 
possession  ;  if  unoccupied,  by  the  party  having  the  title  and  the- 
I'ight  to  the  possession.     The    owner  cannot  maintain  the  action^ 
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where  the  land  is  in  the  occupancy  of  his  tenant.  The  trespass 
is  a  disturbance  of  the  tenant's  possession,  and  he  alone  can 
bring  the  action.  Bac.  Abr.  Trespass,  C.  3  ;  1  Chitty  PL  202  ; 
Campbell  v.  Ai-nold,  1  Johns.  511  ;  Holmes  v.  Seeley,  19  Wend. 
507  ;  Bartlett  v.  Perkins,  13  Maine,  87  ;  Roussin  v.  Benton, 
6  Missouri,  592  ;  Davis  v.  Clancy,  3  McCord,  422.  If  the  tres- 
pass is  prejudicial  to  the  inheritance,  the  remedy  of  the  owner 
is  by  an  action  on  the  case.  He  may,  in  that  form  of  action, 
recover  damages  for  any  injury  to  the  freehold.  Bedingfield  v. 
Onslow,  4  Levinz,  209  ;  Jesser  v.  Gifford,  4  Burr.  2141  ;  Lienow 
V.  Ritchie,  8  Pick.  235  ;  Brown  y.  Diusmore,  3  X.  H.  103  ;  Ran- 
dall V.  Cleaveland,  6  Coud.  328  ;  Hall  v.  Snowhill,  2  Green,  N. 
J.  8.(a) 

If  Peudergast  and  Frinkler  were  in  the  possession  of  the  lots  as 
the  tenants  of  the  plaiutiif  when  the  injury  was  committed,  it  is 
clear  that  they  alone  can  maintain  trespass.  In  such  event,  the 
entry  was  an  interference  with  their  possession.  The  plaintiif 
had  no  possession  to  be  invaded.  For  any  injury  to  the  rever- 
sion, he  has  an  adequate  remedy  in  another  form  of  action.  The 
count  in  question  does  not  disclose  a  state  of  case  that  entitles 
the  plaintiff  to  maintain  the  action  of  trespass.  It  shows  that 
the  lots  were  in  the  actual  possession  of  liis  tenants.  It  alleges 
that  his  "tenants  were  then  and  there  using  and  occupying  said 
premises  for  hire,  and  paying  unto  him  therefor  at  the  rate  of 
$1,000  per  annum."  This  language  clearly  implies  a  leasing  of 
the  whole  of  the  lots,  and  an  exclusive  possession  thereof  by  the 
tenants.  Nor  is  there  any  thing  in  the  count  that  is  necessarily 
inconsistent  with  the  truth  of  this  averment.  It  indeed  alle2;es 
an  expulsion  of  the  plaintiff  and  his  family  from  the  lots.  It 
may,  however,  be  that  they  were  temporarily  on  the  premises  as 
the  guests  of  the  tenants,  or  for  some  purpose  consistent  with  an 
exclusive  right  in  the  tenants.  If  so,  the  injury  complained  of 
only  amounted  to  a  trespass  to  their  persons.  The  count  does 
not  show  such  a  possession  in  the  plaintiff,  as  authorizes  him  to 
maintain  trespass  quare  clausum  Jregit.  It  ought  clearly  to 
show  that  he  had  the  actual  or  constructive  possession  of  the 
premises  or  some  part  thereof.  If  the  lease  reserved  a  part  of 
the  lots,  or  if  the  plaintiff  was  at  the  time  of  the  trespass  in  the 
exclusive  possession  of  some  portion  thereof,  the  count  should  so 
have  stated.  As  respects  such  portion,  the  action  might  be  sus- 
tained. There  was  no  occasion  for  the  plaintiff  to  refer  to  the 
lease  ;  but  having  introduced  it  into  the  declaration,  it  was  incum- 
bent on  him  to  show  that  it  did  not  conclude  him  from  maintaining 
the  action. 

(a)  WaU  r.  Goodenough,  16  111.  R.  417. 
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There  are  some  cases  which  hold  that  trespass  quare  clausum 
fres;it  may  be  maintained  by  the  owner  for  an  injury  to  the 
freehold,  though  the  land  be  in  the  possession  of  his  tenant  at  will. 
Starr  v.  Jackson,  11  Mass.  519  ;  Hingham  v.  Sprague,  15  Pick. 
102  ;  Curtis  v.  Hoyt,  19  Conn.  154  ;  Davis  v.  Nash,  32  Maine, 
411.  And  it  is  insisted  that  this  action  may  be  sustained  on  the 
authority  of  these  cases.  But  there  is  a  conolusive  answer  to  this 
position.  It  does  not  appear  that  the  parties  in  possession  were 
the  tenants  at  will  of  the  plaintiff.  The  precise  character  of  the 
tenancy  is  not  stated  in  the  declaration.  It  is  alleged  that  Pen- 
dergast  and  Frinkler  were  the  lessees  of  the  premises,  paying  rent 
therefor  at  the  rate  of  $1,000  per  annum.  The  inference  from 
this  statement  is,  that  the  demise  was  for  a  definite  period,  as  a 
month  or  a  year,  rather  than  at  the  mere  will  of  the  lessor.  In 
order  to  sustain  the  case  on  the  ground  indicated,  it  should  dis- 
tinctly appear  that  Pendergast  and  Frinkler  were  tenants  at  the 
will  of  the  plaintiff.  Intendments  are  not  indulged  to  sustain  a 
pleading.  If  subject  to  the  charge  of  uncertainty  or  ambiguity, 
it  is  to  be  construed  most  strongly  against  the  pleader.  If  an 
allegation  is  equivocal,  and  two  meanings  present  themselves,  the 
one  will  be  adopted  that  is  most  unfavorable  to  the  party  plead- 
ing.    1  Chitty,  PI.  272  ;  Stephen  on  PL,  379. 

The  judgment  is  affirmed. 

Jud s^ment  affirmed. 


JoknH.  Crawford  et  al.,  appellants  v.  Lantrom  J.  Clark  etal., 

appellees. 

APPEAL    FROM     COOK. 

Carriers  by  coasting  vessels,  should,  on  landing  goods,  give  notice  to  the 
owner  of  the  fact,  or  if  to  be  delivered  to  a  consignee,  and  he  refuse 
to  receive  them,  the  carrier  must  safely  S(5curethem,  or  he  will  be  liable 
for  any  loss  that  may  occur. 

This  case  was  brought  by  the  defendants  in  error,  in  an  action 
of  trespass  on  the  case  ;  the  declaration  contains  six  counts. 
The  first  substantially  alleges,  that  the  defendants,  before  and  at 
the  time  of  the  delivery  of  the  goods  hereinafter  mentioned,  were 
common  carriers  of  goods  and   chattels   for  hire,  from  Cleveland 
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to  Chicago.  That  on  the  4th  daj  of  September,  1852,  the 
plaintiffs  caused  to  be  delivered  to  them,  as  common  carriers,  at 
Cleveland,  and  the  defendants  then  and  there  received  from  the 
plaintiff's  a  large  quantity  of  iron  and  steel,  to  wit,  5,000  pounds 
of  iron  and  seven  bundles  of  steel,  of  the  value  of  $500,  to  be 
conveyed  by  defendants  on  the  propeller  "Granite  State,"  from 
Cleveland  to  Chicago,  and  to  be  delivered  to  plaintiffs  at  Chicago, 
in  good  condition  (with  the  usual  exceptions),  for  certain  reason- 
able freight  and  reward  for  each  hundred  pounds.  And  although 
the  said  propeller,  on  the  11th  day  of  September,  arrived  safely 
at  Chicago,  and  no  leakage  of  oil,  &c.,  or  dangers  of  navigation 
prevented,  yet  the  defendants  did  not  deliver  the  said  iron  and 
steel,  but  they  were  wholly  lost  to  the  plaintiffs. 

The  second  count  alleges,  that  on  the  day  and  year  aforesaid, 
defendants  undertook  to  convey  for  plaintiffs,  from  Cleveland 
to  Chicago,  by  the  propeller  "Granite  State,"  171  pieces  of  iron, 
19  bundles  of  iron,  7  bundles  of  steel,  and  30  kegs  of  nails, 
12,048  pounds,  worth  $500,  which  they  failed  to  do,  but  said 
goods  were  wholly  lost  to  plaintiffs. 

The  third  count  alleges,  that  the  plaintiffs  delivered  to  defend- 
ants, September  4,  1852,  other  iron,  &c.,  of  same  description, 
quantity,  and  weight,  as  in  second  count,  to  be  conveyed  from 
Cleveland  to  Chicago,  by  propeller  '"Granite  State,  for  freight, 
to  J.  Peck  &  Co.,  but  that  5,000  pounds  of  said  iron,  &c.,  were 
lost. 

The  fourth  count  alleges,  that  on  the  9th  day  of  August, 
1852,  plaintiff's,  by  their  agents  Graff,  Lindsay  &  Co.,  caused  to 
be  delivered  to  defendants  at  Pittsburgh,  Pennsylvania,  other 
goods,  to  wit,  174  bars  of  iron,  19  bundles  of  iron,  7  bundles  of 
spring  steel,  and  30  kegs  of  nails,  12,048  pounds,  worth  $500, 
to  be  conveyed  by  a  certain  canal  boat  of  the  Union  line,  from 
Pittsburgh  to  Chicago,  to  be  delivered,  for  plaintiff's,  to  Dole, 
Rumsey  &  Co.,  for  35  cents  on  each  hundred  pounds  ;  that  the 
defendants,  by  their  agent  G.  M.  Harton,  accepted  said  goods  for 
the  purpose  above  mentioned,  but  they  where  wholly  lost  to  plain- 
tiff's. 

Fifth  count  substantially  the  same  as  fourth. 

The  sixth  count  alleges,  that  on  20th  day  of  September, 
1852,  plaintiff's  were  lawfully  possessed  of  iron  and  steel,  other 
than  as  aforesaid,  of  the  value  of  $500  ;  that  they  casually  lost 
said  iron  and  steel  out  of  their  possession,  and  the  same  after- 
wards came  into  the  possession  of  defendants  by  finding.  Yet 
the  defendants,  knowing  said  iron  and  steel  to  be  the  property  of 
plaintiff's,  have  not,  as  yet,  delivered  said  iron  and  steel,  or 
any  part  thereof,  to  plaintiff's,  but    converted  and  disposed  of 
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•said  iron  and  steel  to  tlieir  own  use,  to  the  damage  of  plaintiffs 
■of  $500.     And,  therefore,  they  bring  suit,  &c. 

The  defendants  pleaded  the  general  issue,  and  gave  notice 
that  they  would  prove  as  follows  :  That  in  1852,  Avhensaid  goods 
■were  delivered  in  Chicago  by  defendants,  it  was  and  now  is  the 
custom  for  boats  and  vessels  engaged  in  the  carrying  trade  on 
the  lakes,  in  delivering  goods  to  consignees  at  Chicago,  to  land 
their  whole  cargo  on  their  own  dock,  and  on  only  one  dock,  and 
never  to  deliver  a  part  of  a  cargo  at  one  place  on  the  Chicago 
river,  and  then  move  the  vessel  to  another  place  and  deliver  the 
remainder ;  never  to  move  the  vessel  to  the  docks  of  different 
consignees  and  put  off  the  cargo  at  different  places.  That  in 
1852  such  a  delivery,  by  a  vessel,  of  the  whole  cargo  on  their 
own  dock,  and  no  other,  was  considered,  by  the  uniform  cus- 
tom and  usage  of  warehousemen  and  forwarders,  a  good, 
complete,  and  sufficient  delivery,  to  discharge  and  exonerate 
the  carriers.  That  plaintiffs  and  their  agents  at  Chicago,  Dole, 
Rumsey  &  Co.,  had  notice,  at  the  time,  of  such  custom,  and  that 
all  the  said  goods  of  plaintiffs  were  so  delivered  on  the  dock  of 
said  propeller,  at  Chicago ;  that  such  delivery  was  sufficient,  and 
a  complete  performance  of  the  contract. 

Also,  that  the  defendants  received  the  iron  to  transport  to  Chi- 
cago;  that  the  same  was  put  on  board  the  "Granite  State," 
loaded  with  an  assorted  cargo,  consigned  to  consignees  along  the 
Chicago  river  ;  that  said  propeller  runs  in  Crawford,  Chamberlain 
&  Co.'s  Ogdensburg  line  ;  that  said  propeller  runs  to  the  dock  of 
the  agent  of  said  line,  and  that  all  doing  business  with  said  pro- 
peller and  line  know  who  are  the  agents  of  said  line  ;  that  it  is 
and  always  has  been  the  custom  of  steam  vessels  to  run  to  a  par- 
ticular dock  and  there  unload  their  entire  cargo,  and  that  the 
consignees  thereof  come  to  said  dock  and  take  goods  so  consigned 
to  them.  That  said  custom  is  known,  that  notifying  consignees 
that  a  propeller  has  goods  on  board  consigned  to  them,  and  a 
landing  upon  such  wharf  is  a  good  and  valid  delivery,  and 
releases  the  carriers. 

That  Dole,  Rumsey  k  Co.,  the  consignees,  had  notice  that  said 
propeller  had  goods  on  board,  and  that  they  were  being  delivered 
on  the  dock  where  said  propeller  was  lying  in  Chicago  ;  and  that 
said  iron  and  goods  in  the  plaintiffs'  declaration  described,  were 
landed  on  such  dock. 

Also,  that  it  is  the  custom  for  consignees  to  receive  goods 
consigned  to  ihem  at  such  dock,  and  that  such  is  a  delivery  to 
the  consignees  ;  that  said  propeller  "Granite  State"  had  an 
assorted  cargo,  and  landed  all  her  cargo  at  the  dock  of  George 
A.  Gibbs  &  Co.,  in    Chicago;  that  Dole,  Rumsey  &  Co.  had 


i64 


OTTAWA. 


Crawford  et  al.  v.  Clark  et  al. 


notice  tliat  said  goods  were  on  board  and  being  delivered,  and 
that  the  same  were  all  delivered  on  said  dock  to  the  plaintiffs* 
consignee,  which  facts  the  defendants  will  prove  in  defense  of  the 
plaintiffs'  claim. 

The  plaintiffs  introduced  in  evidence  the  bill  of  lading,  marked 
"A.",  of  which  the  following  is  a  copy  of  the  part  pertinent: — 


249  "C" 

174 

Pieces  Iron,     } 

8,214 

Clark  &  Gilbert, 

19 

Bundles  Iron,  f 

Rockford,  111. 

7 

Bundles  Steel, 

654 

Care  as  above. 

30 

Kegs  Nails, 

3,180 

12,048 

35 

42 

17 

(J.  Peck  &  Co.,) 

Chicago. 

Plaintiffs'  instructions  given.  If  the  jury  believe  the  clerk  of 
Dole,  Rumsey  &  Co.  applied  for  the  iron,  and  the  servants  of 
defendants  told  him  they  had  no  "C"  iron,  and  the  same  was  lost 
or  delivered  to  any  one  else,  the  defendants  are  liable  for  what 
was  lost. 

If  the  jury  believe  that  the  contract  between  plaintiffs  and  de- 
fendants was,  that  the  iron  should  be  consigned  and  delivered  to 
Dole,  Rumsey  &  Co.,  and  that  said  iron  was  consigned  to  J.  Peck 
&  Co.,  and  was  not  delivered  to  Dole,  Rumsey  &  Co.,  and 
thereby  any  part  of  said  iron  was  lost,  the  plaintiffs  are  entitled 
to  recover. 

If  the  jury  believe  that  the  iron  was  put  on  the  dock  of  Gibbs 
k  Co.,  but  was  not  actually  taken  possession  of  or  delivered  to 
Dole, Rumsey  &  Co.,  then  the  defendants  are  liable  unless  they 
shall  have  shown  that  they  deposited  the  iron  in  some  safe  ware- 
house for  plaintiffs. 

If  the  jury  believe  that  the  iron  was  put  on  Peck  &  Co.'s  wharf, 
it  was  the  duty  of  defendants  to  have  separated  the  same,  and 
give  Dole,  Rumsey  &  Co.  due  notice  that  the  same  was  so  put  off 
and  separated  ;  and  if  they  neglected  or  refused  to  take  the  same, 
it  was  the  duty  of  defendants  to  place  it  in  a  safe  storehouse,  and 
if  their  neglect  to  do  so  was  the  occasion  of  the  loss  of  any  part 
of  the  iron,  the  defendants  are  liable  therefor  to  plaintiffs, — to 
the  giving  of  which  defendants  objected. 


This  cause  was  tried  before  Morris,  Judge,  at  December  term, 
1853,  of  Cook  Circuit  Court. 

H.  F.  Waite,  for  appellants. 

Goodrich  &  Scoville,  for  appellees.  '  , 
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.  Caton,  J.  The  question  presented  by  tliis  record  is  of  deep 
commercial  interest.  The  hxw  seems  to  be  so  well  settled  by 
general  usage,  of  which  the  courts  will  take  notice  without 
proof  of  the  custom  that  vessels  engaged  in  foreign  commerce 
are  not  bound  by  a  bill  of  lading  in  the  ordinary  form,  to  deliver 
goods  brought  froTn  a  foreign  country,  to  the  consignee  person- 
ally, but  it  is  a  discharge  of  the  obligation  which  the  carrier  has 
assumed,  if  he  lands  them  at  the  usual  wharf  of  such  vessel  in 
a  proper  manner,  or  other  safe  landing  at  the  port  of  delivery, 
and  gives  due  and  reasonable  notice  thereof  to  the  consignee. 
Here  the  bill  of  lading  was  in  the  usual  form,  and  the  defend- 
ants below  insist  that  by  observing  this  rule  they  were  dis- 
charged from  their  contract,  while  the  court  instructed  the  jury 
that  they  were  liable  if  the  iron  was  not  actually  delivered  to 
or  taken  possession  of  by  Dole,  Rumsey  &  Co.,  who  were  the 
consignees,  unless  they  showed  that  they  put  the  iron  in  some 
safe  warehouse  for  the  plaintiffs.  The  iron  which  was  lost  did 
not  belong  to  the  consignees,  but  was  the  property  of  the  plain- 
tiffs, who  resided  in  the  country.  The  goods  were  shipped  from 
Pittsburgh,  and  were  taken  on  board  the  propeller  at  Cleveland, 
so  that  we  have  the  naked  question  presented,  whether  the  rule 
which  seems  to  govern  the  contracts  of  carriers  for  the  transpor- 
tation and  delivery  of  goods  from  foreign  ports,  is  also  to  con- 
trol the  coasting  trade.  This  rule  which  relates  to  foreign  com- 
merce originated  in  commerce  upon  the  high  seas,  and  it  is 
there  where  we  find  it  most  generally  applied,  and  we  consider 
it  still  an  open  question  w^hether  it  is  applicable,  and  should  be 
adapted  to  the  trade  upon  our  inland  lakes  and  rivers,  although 
the  goods  may  be  brought  from  the  dominions  of  another  sover- 
eignty. That  question  we  are  not  called  upon  to  decide  in  this 
case,  nor  does  it  become  our  duty  now  to  inquire  into  the  rea- 
sonableness of  the  rule  when  applied  to  foreign  commerce  as 
carried  on  upon  the  high  seas.  It  is  sufficient  that  we  find  that 
the  law  has  not  settled  this  question  of  right,  as  arising  out  of 
a  contract  for  the  transportation  of  goods  from  one  port  or  place 
to  auQther  in  the  same  country.  That  is  generally  left  to  be 
settled  by  the  custom  of  the  poi"t  or  place  where  the  contract  is 
to  be  performed,  where,  as  in  this  case,  the  precise  mode  of  per- 
formance is  not  determined  by  the  contract  itself.  But  here  the 
question  is  raised  independent  of  any  such  custom,  and  we  are 
called  upon  to  determine  it  as  a  matter  of  law  simply.  In  the 
case  of  the  Grafton,  1  Blatchford,  175,  the  court  said,  "that 
in  a  well  settled  course  of  trade,  such  as  existed  in  New  York,  in 
relation  to  coasting  vessels,  the  delivery  of  the  cargo  upon  the 
dock    with     notice    to    the    owners  of  the  time    and  place  of 
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unloading  them,  placed  the  cargo  at  their  risk,  and  discharged 
the  vessel  from  liability.  But  that  in  case  the  cargo  was  address- 
ed to  a  mere  consignee,  the  vessel  would  be  under  the  further 
obligation  to  secure  the  property  after  it  was  unladen  if  no  con- 
signee appeared,  or  if  he  refused  to  accept  the  goods."  The 
judgment  at  once  assents  to  this  additional  dufy  imposed  upon 
the  carrier.  The  safety  of  those  who  are  compelled  to  intrust 
their  property  to  the  hands  of  strangers  to  be  transported, 
requires  this  protection,  and  the  wonderful  increase  of  com- 
merce and  the  vast  accumulation  of  freights  at  commercial 
points,  and  the  consequent  liability  to  confusion  and  miscar- 
riage, admonish  us  that  the  owners  of  these  goods  should 
receive  every  reasonable  protection.  The  tendency  of  the  age, 
especially  among  carriers,  is  to  attain  the  greatest  possible  dis- 
patch, and  this  materially  begets  a  disposition  among  all  their 
servants,  to  hasten  every  thing  and  get  the  goods  off  their  hands 
as  soon  as  possible,  almost  regardless  of  every  other  considera- 
tion, and  this  disposition,  at  least,  should  be  so  far  tempered  by 
responsibility  as  to  admonish  them  that  they  are  paid  for  taking 
care  of  goods  as  well  as  forwarding  them.  It  is  but  little  satis- 
faction to  the  owner  to  know  that  his  goods  have  been  for- 
warded promptly,  if  they  are  lost  or  stolen  after  they  get  through. 
If  the  owner  is  his  own  consignee,  and  is  notified  of  the  land- 
ing of  his  goods  at  a  proper  place,  and  they  are  protected  a 
reasonable  time  for  him, to  take  them  away,  and  he  neglects  to 
do  so,  he  has  less  cause  to  complain  of  their  loss,  which  may 
be  fairly  attributed  to  his  own  neglect.  But  the  case  is  very 
different  when  the  consignee  is  not  the  owner.  It  is,  no  doubt, 
the  duty  of  every  warehouse-man  to  receive  and  take  care  of 
all  goods  consigned  to  him,  where  he  has  the  capacity  to  store 
them,  and  he  is  liable  for  neglecting  or  refusing  to  do  so.  But 
this  liability  of  the  consignee  will  often  prove  a  very  inadequate 
security  to  the  owner.  The  consignee  may  not  be  a  warehouse- 
man, and  in  that  event  he  would  not  be  bound  to  receive  the 
goods,  and  thus  the  owner  would  have  no  one  responsible  for 
their  loss,  while  the  most  wanton  waste  might  be  committed  by 
the  carrier  in  suffering  them  to  lay  upon  the  dock  and  be 
destroyed  by  the  weather,  when  he  knew  the  consignee  refused 
to  receive  them.  If  I  consign  my  trunk,  or  a  box  of  books,  or 
any  other  article  to  a  supposed  friend,  at  the  port  of  destination, 
who  refuses  to  receive  them,  may  the  carrier  leave  them  upon 
the  dock  to  be  plundered  by  thieves,  or  destroyed  by  the  weather, 
•or  lost  by  accident?  Or  rather  should  he  not  put-  them  in 
;a  safe  warehouse,  with  notice  of  the  deposit- to  the  owner,  or  at 
least  to  the  consignee  ?     A   due   regard   to    the  great  interests 
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■which  are  constantly  in  transitu  in  this  country,  must  require 
this.  While  it  is  indispensable  to  the  interests  of  the  owner,  it  is 
no  hardship  to  the  carrier.  So  long  as  Ave  are  bound  down  by  no 
arbitrary  rule  of  law  in  this  case  to  excuse  him  from  this  duty,  we 
do  not  hesitate  to  say,  that  the  best  interests  of  commerce  require 
that  we  should  hold  him  to  its  performance.  We  approve  of  the 
instruction  given  by  the  circuit  court  upon  this  point,  and,  accord- 
ing to  the  testimony  of  two  of  the  witnesses,  it  seems  to  be  in 
conformity  to  what  is  required  by  the  course  of  trade  at  the  port 
<Df  delivery. 

The  seventh  instruction  which  was  asked  for  the  defendants 
below  and  refused  by  the  court,  remains  to  be  considered.  That 
instruction  is  as  follows  :  "  That  if  the  jury  shall  find  from  the 
evidence  in  this  case  that  there  exists  a  uniform  and  clearly 
established  usage  by  which  propellers  and  steamboats  leave  their 
freight  at  their  usual  dock,  and  that  if  the  consignee  has  notice 
of  such  landing,  it  is  by  such  custom  deemed  a  delivery  to  the 
consignee,  and  that  the  defendants  landed  the  iron  in  this  case 
at  their  usual  dock,  and  that  Dole,  Rumsey  &  Co.,  or  their  check 
clerk  had  notice  of  said  iron  so  landed,  and  were  there  while  it 
was  being  delivered,  and  the  iron  was  piled  up  for  the  con- 
signees of  the  plaintiifs,  the  law  is  with  the  defense."(a)  With- 
out again  examining  the  reasonableness  of  such  a  custom,  it  is 
very  clear  that  the  instruction,  as  asked,  does  not  require  such  a 
proof  of  the  usage  as  would  entitle  it  to  be  considered  as  enter- 
ing into  and  forming  a  part  of  the  contract  of  affreightment. 
This  question  of  commercial  usage  was  considered  by  this  court, 
with  some  care,  in  the  case  of  Dixon  i'.  Dunham,  14  111.  324.  It 
was  there  held,  as  it  has  been  held  everywhere  else,  that  a  usage 
to  become  binding  upon  parties,  must  have  antiquity  as  well  as 
uniformity  and  universality,  whereas  this  instruction  supposes 
the  question  of  a  day  may  become  binding  upon  parties,  so  as 
it  be  uniform  and  clearly  established,  whether  the  jury  might 
believe  that  the  parties  contracted  in  view  of  it  or  not.  Com- 
mercial interests  require  that  the  well-established  rules  of  law, 
by  which  the  customs  of  a  particular  place  become  incorporated 
into  the  contracts  of  parties,  should  not  be  relaxed.  They 
may  be  well  admitted,  when  they  are  not  inconsistent  with  the 
contract  of  the  parties,  when  they  are  reasonable,  of  long  stand- 
ing, uniform,  clearly  established,  and  well  understood,  and  not 
inconsistent  with  any  rules  of  law.  By  comparing  the  instruc- 
tion with  this  test,  it  will  be  seen  at  once  that  it  was  properly 
refused. 

The  judgment  must  be  affirnred. 

Judgment   affirmed. 

(a)  C.  &  R.  R.  Co,  V.  Warren,  16  111.  R.  505 ;  ante  468,  474 
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Hiram  Baker,  appellant,  v.  Elias  Pratt,  appellee. 
APPEAL  FROM  PEORIA. 

A  father  and  two  sons,  one  of  whom  was  a  minor,  took  a  lease ;  the 
minor  and  the  lessor,  without  the  knowledge  of  the  others,  destroyed 
the  first,  and  a  new  lease  was  executed  to  the  minor,  who  had  now 
arrived  at  majority  ;  the  lessor  distrained  for  the  rent  due  under  the 
second  lease  : — Hdd,  that  the  first  lease  could  not  he  set  up  by  the 
lessee  under  the  second  lease  to  defeat  the  recovery,  and  that  he  was 
estopped  by  his  own  act,  and  that  the  minor  could  rescind  the  first 
lease  as  to  himself,  with  the  consent  of  the  lessor. 

A  parol  surrender  of  a  written  lease  is  sufficient. 

A  verbal  statement  is  held  sufficient,  where  the  party  has  made  an 
admission,  which  is  clearly  inconsistent  with  the  evidence  he  proposes 
to  give,  or  the  title  or  claim  which  he  proposes  to  set  up,  and  the 
other  party  has  acted  upon  the  admission,  and  will  be  injured  by 
allowing  the  truth  of  the  admission  to  be  disproved. 

One  lessee  cannot  destroy  the  rights  of  his  co-lessees,  nor  extinguish 
their  title  by  conveying  to  his  lessor. 

Payment  of  rent  will  extinguish  the  demand,  no  matter  from  whom  it 
was  received. 

This  cause  was  heard  by  Peters,  Judge,  at  the  May  term,, 
1854,  of  the  Peoria  Circuit  Court. 

On  the  3d  of  September,  1851,  Baker  leased  to  Isaac  H. 
Pratt,  Isaac  J.  Pratt,  and  Elias  Pratt,  the  southeast  quarter  of 
section  five,  ten  north,  seven  east  of  fourth  principal  meridian, 
Peoria  county,  for  one  year  from  the  1st  of  March,  1852,  with 
privilege  of  keeping  same  three  years  if  they  or  either  of  them 
elect  to  do  so  at  the  expiration  of  the  first  year,  if  they  complied 
with  the  terms  of  the  lease.  Lease  was  under  seal.  There  is  no 
evidence  showing  whether  the  lessees  elected  to  continue  another 
year  or  not  at  the  expiration  of  the  first  year,  except  that  defend- 
ant and  Isaac  H.  continued  in  possession,  and  cultivated  the  farm 
as  before. 

On  the  23d  of  March,  1853,  plaintiff  and  defendant  made 
another  lease,  by  which  Baker  leased  to  Elias,  one  of  the  parties 
to  first  lease,  the  same  land  for  one  year  from  the  1st  of  March, 
1853,  for  $215,  payable  on  the  1st  of  January,  1854  ;  at  the 
same  time  Elias  produced  the  old  lease,  which,  by  consent,  was 
burned. 

After  the  1st  of  January,  1854,  Baker  issued  his  -R-arrant  as 
landlord  to  collect  this  rent  of  $215.  Last  lease  not  under  seal, 
and  contains  no  covenants  nor  any  words  from  which  a  covenant 
is  implied. 

Baker  made  no  fraudulent  representations,  nor,  so  far  as  the 
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evidence  shows,  any  representations  at  all.  Elias  Pratt  knew  all 
about  the  old  lease  (being  a  party  to  it),  and  whether  it  was  or 
was  not  in  force. 

Elias  Pratt  never  called  upon  Baker  to  give  him  possession  of 
the  entire  premises,  and  never  made  an  eftbrt  to  obtain  such  pos- 
session, so  far  as  the  evidence  shows  ;  but  relied  entirely  on  the 
fact  that  his  co-lessees  under  the  former  lease  remained  jointly  in 
possession  with  him,  as  a  defense  to  this  proceeding. 

The  court,  by  numerous  instructions,  advised  the  jury,  that  under 
these  circumstances  the  defendant  was  not  liable  for  the  rent 
reserved  by  the  last  lease. 

Isaac  J.  and  Isaac  H.  Pratt  were  both  called  as  witnesses  ;  they 
were  objected  to  as  incompetent  on  the  ground  of  interest. 

Isaac  J.  was  a  party  to  the  original  lease,  and  stated  that  he 
Qlairaed  an  interest  in  the  ijroperty  distrained. 

Isaac  H.  was,  as  h.6  stated,  defendant's  father  ;  party  to  first 
3ease,  and  had  bought  out  defendarit's  interest  in  the  crop  of  1853  ; 
!had  a  bill  of  sale  thereof,  and  had  agreed  to  pay  the  rent  for  1853 
lunder  the  old  lease. 

This  proceeding  was  commenced  under  our  statute  in  relation 
;to  distress  for  rent.  A  warrant  was  issued  by  Baker  on  the  3rd 
of  January,  1854,  for  $215  for  rent  alleged  to  be  due  on  the  1st 
of  January,  1854,  for  south  half  of  five,  ten  north,  seven  east, 
fourth  principal  meridian,  Peoria  county. 

The  warrant  was  levied  on  personal  property  (corn  on  the 
premises)  ;  a  copy  of  the  warrant  and  levy  was  filed  with  the 
clerk  of  circuit  court,  and  summons  issued  in  due  form  a<7ainst 
Pratt. 

The  defendant  Pratt  appeared  and  set  up  as  a  defense  : 
"That  about  the  3rd  of  September,  1851,  plaintiff,  by  his  deed 
-Tinder  seal,  leased  and  let  the  same  premises  to  Isaac  H.  Pratt, 
Isaac  J.  Pratt,  and  defendant,  for  one  year  from  the  3rd  of  March, 
1852,  with  privilege  to  lessees  or  either  of  them  to  keep  the 
j)remiges  for  three  years  from  1st  of  March,  1852,  if  they  or 
either  of  them  should  so  elect  at  the  expiration  of  said  first 
year. 

That  Isaac  J.  and  Isaac  11.  Pratt  did  elect  to  retain  and  keep 
possession  for  two  years  from  and  after  the  said  last-mentioned 
time,  of  which  said  plaintiff  had  notice. 

That  at  the  time  of  execution  of  the  lease  from  plaintiff  to 
■  defendant,  said  Isaac  H.  and  Isaac  J.  Pratt  were  in  actual 
^possession  of  said  premises,  and  during  all  the  term  occupied 
■.and  used  the  same  under  the  first  lease  ;  so  that  defendant  did 
not,  and  could  not,  by  reason  of  such  adverse  possession  by 
Isaac  J.  and  Isaac  H.  occupy  and  enjoy  the  same   and  the  entire 
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possession,  and  plaintiff  did  not  deliver  possession  to  the  defend- 
ant as  bound  by  said  lease. 

That  all  the  possession  or  use  he  had  was  under  the  first  lease. 

Property  distrained  belongs  to  Isaac  H.  Pratt. 

There  was  no  rent  due  at  the  time  when  the  distress  was  made 
under  the  first  lease.  That  defendant  had  no  authority  to 
rescind  or  cancel  the  first  lease  from  Isaac  H.  and  Isaac  J.  Pratt 
or  either  of  them. 

Both  the  witnesses  were  admitted  and  gave  evidence  material 
in  the  cause. 

N.  H.  Purple,  for  appellant. 
Manning  and  Merriman,  for  appellee. 

ScATEs,  J.  Baker  executed  a  lease  to  I.  Pratt,  I.  J.  Pratt,  and: 
defendant  for  one  year,  ending  on  the  1st  of  March,  1853,  with 
the  option  in  them  to  hold  two  years  longer,  upon  condition  of 
performance  of  the  lease,  &c.  The  first  year's  rent  was  paid  ; 
and  I.  Pratt  signified  his  wish  to  hold  over,  and  all  continued  on 
the  premises,  and  made  another  crop.  But  on  the  23rd  of  March, 
1853,  without  the  knowledge  or  consent  of  I.  and  I.  J.  Pratt, 
plaintiff  and  defendant  called  on  the  depositary  of  the  lease,  got 
it  and  destroyed  it ;  and  plaintiff  executed  another  lease  to 
defendant  for  one  year  ending  1st  of  March,  1851,  reserving  $215 
rent,  payable  on  the  1st  of  January,  1854.  The  other  two  were 
not  apprised  of  these  transactions  until  late  in  the  fall,  or  in  the 
winter  afterwards.  All  had  cultivated  together  as  the  year 
before.  By  the  terms  of  the  first  lease,  the  rent  was  payable, 
part  on  the  1st  of  January,  and  the  balance  on  the  1st  of  March. 
On  the  4th  of  January,  Baker  distrained  the  crop  for  the  whole 
rent  under  the  latter  lease.  The  defense  set  up  is,  that  the  first 
lease  is  in  full  force,  and  that  the  latter  is  void,  or  that  posses- 
sion was  never  delivered  to  defendant  alone  under  it.  These 
defenses  are  not  available  to  the  party.  Elias  was  a  minor 
when  he  executed  the  fi.rst  lease.  He  may  for  that  reason,  have 
chosen  to  disafiirm  his  act,  and  to  take  another  lease.  But,  inde- 
pendent of  that  fact,  he  could  rescind  the  contract,  or  destroy  the 
contract,  as  to  himself,  with  Baker's  consent.  Having  destroyed 
it  and  entered  into  another,  without  fraud,  he  is  bound  by  it,  and 
will  be  estopped  to  deny,  his  own  act.  We  think  the  objection 
taken  not  valid,  that  as  the  first  lease  was  under  seal,  and  the 
last  without,  that  it  is  no  extinguishment  of  the  first.  The  mat- 
ter is  not  left  to  the  mere  fact  of  executing  a  second  lease.  The 
parties  got  possession  of  it,  and  by  mutual  consent  destroyed  it. 
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for  the  purpose  of  making  a  new  one.  A  parol  surrender  has 
been  held  sufficient  in  Allen  v.  Jaquish,  21  Wend.  R.  628  ; 
Dearborn  v.  Cross  ei  a/.,  7  Cow.  R.  48  ;  McKinzie  v.  Lexing- 
ton, 4  Dana,  R.  129  ;  and  in  McKinney  v.  Reeder,  7  Watts, 
R.  1^3.  An  abandonment  of  the  premises  was  held  to  be  such 
a  surrender  as  authorized  an  entry  of  the  landlord.  The  court  in 
this  case  take  a  further  distinction  as  between  leases  required  to 
be  in  writing  under  the  statute  of  frauds  and  those  not.  But  they 
do  not  put  the  decision  on  the  latter  ground  ;  yet  the  reason  is 
hardly  apparent,  why  a  verbal  surrender  of  a  lease,  which 
might  have  been  good  by  a  parol,  is  not  sufficient,  because  the 
lease  happened  to  be  in  writing.  It  may  be  the  sounder  rule, 
however,  to  apply  the  rule  in  relation  to  the  dignity  of  the  con- 
tract, actually  written  and  sealed,  rather  than  to  the  subject-mat- 
ter, which  might  have  been  secured  by  one  of  less  solemnity. 
Defendant  took  this  lease  under  a  full  knowledge  of  all  the 
facts,  and  while  he  was  in  the  joint  possession  with  his  father 
and  brother ;  and  without  any  covenant  for  possession  and 
enjoyment. 

The  lease  is  a  good  estoppel  m  pais.  A  verbal  statement 
is  sufficient,  Avhere  the  party  has  made  an  admission,  which  is 
clearly  inconsistent  with  the  evidence  he  proposes  to  give,  or 
the  title  or  claim  which  he  proposes  to  set  up,  and  the  other 
party  has  acted  upon  the  admission,  and  will  be  injured  by 
allowing  the  truth  of  the  admission  to  be  disproved.  Welland 
Canal  Co,  v.  Hathaway,  S  Wend.  R.  483  ;  Degell  v.  Odell,  3 
Hill  R.  218,  and  by  Bronson,  J.,  in  his  dissenting  opinion, 
p.  222. 

So  here,  the  defendant  induced  plaintiff  to  destroy  the  first 
lease,  and  give  him  another  alone,  knowing  the  rights,  claims, 
possession,  and  interests  of  the  other  two  joint  lessees  ;  now  he 
shall  not  turn  and  say  to  him,  he  had  no  title  or  possession. 
We  are  not  in  this  case  called  upon  to  determine  the  rights  of 
the  other  joint  lessees  under  the  first  lease  ;  one  lessee  cannot 
destroy  the  rights  of  his  co-lessees,  nor  extinguish  their  title  by 
conveying  to  his  lessor  ;  Sperry  v.  Sperry,  8  N.  H.  R.  477  ;  nor 
of  his  own  sub-tenants.  McKinzie  v.  Lexington,  4  Dana  R. 
129. 

There  is  as  little  foundation  for  the  arguments  that  the  land- 
lord can  recover  double  rent.  Pa3mient  of  rent  will  extinguish 
the  demand,  no  matter  from  whom  received.  When  paid  by 
defendant  the  other  lessees  may  show  it. 

The  question  as  to  the  right  of  property  taken  under  the  dis- 
tress is  not  before  us,  and  cannot  arise  upon  a  mere  inquiry  to 
assess  the  amount  of  rent. 
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In  this  view  of  the  case,  the  interest  of  Isaac  Pratt  and  Isaac 
J.  Pratt,  in  the  event  o£  this  suit,  does  not  appear  by  showing 
their  claims  to  the  property.  If  called  to  prove  their  own  liabil- 
ity, they  would  probably  testify  against  their  OAvn  interest  ;  but 
their  liability  is  no  answer  to  this  inquiry.  The  question  of 
payment  is  relevant  and  material,  and  in  that  they,  if  liable 
for  the  rent,  have  a  direct  interest,  which  would  render  them 
incompetent. 

Judgment  reversed,  and  cause  reuiandet'. 

Judgjiient   reversed. 


William  A.  Phelps,    appellant,   v.  Biudxer  Smith, 

appellee. 

APPEAL  FROM  JO  DAVIESS. 

The  purchaser  from  a  person  entitled  to  a  pre-emption,  under  the  act  of 
Congress  of  the  2d  of  February,  1829,  and  the  act  amendatory  thereto 
is,  as  to  the  land  purchased,  the  "legal  representative'' of  the  person 
entitled  to  the  pre-emption.(a) 

• 

This  was  an  action  of  ejectment -brought  by  Phelps  against 
Smith  in  the  Jo  Daviess  Circuit  Court,  to  recover  the  undivided 
half  of  lots  eight  and  nine  in  the  town  of  Galena.  Plea,  not 
guilty ;  verdict,  not  guilty.  Cause  heard  before  Sheldon, 
Judge,  and  a  jury,  at  March  term,  1854.  of  the  Jo  Daviess 
circuit  court. 

M.  Y.  Johnson  and  J.  P.  Stevens,  for  appelant. 

HiGGiNS  and  Strother,  for  appellee. 

Caton,  J.  Guyard  &  Morehouse  made  improvements  upon 
the  lots  in  question  in  1828,  which  entitled  them  to  a  pre-emp- 
tion thereto,  under  the  act  of  2d  of  February,  1829,  and  the  act 
amendatory  thereto.  In  November,  1829,  Guyard  transferred 
by  quit-claim  deed  his  interest  in  the  premises  to  the  plaintiff 
Phelps.  Subsequently  Guyard  disappeared  and  was  supposed 
to  be  dead,  and  Morehouse  took  out  letters  of  administration 
upon  his  estate.  Afterwards  Morehouse  appeared  before  the 
commissioners    appointed  under  the    act    of    congress  to  decide 

{a)  Morehouse  r.  Phelps,  18  111.  R.  479,  and  notes  ;  ante  136  :  Hogan  p. 
Page,  2  Wal.  U.  S.  R.  605. 
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claims  for  pre-emptions,  and  claimed  a  pre-emption  in  his  own 
right  as  to  an  undivided  half  oi  the  lots,  and  in  behalf  of  the 
legal  representatives  of  Guyard  as  to  the  other  undivided  half. 
The  commissioners  decided  "  that  the  legal  representatives  of 
Robert  P.  Guyard  are  entitled  to  a  pre-emption  of  one  undivided 
half  of  lots  number  eight  and  nine,  and  Dickenson  B.  More- 
house to  the  other  half  of  said  lots."  In  conformity  to  this  deci- 
sion and  record  a  pre-emption  certificate  was  granted,  the  lands 
entered,  and  a  patent  issued.  The  evidence  does  not  show  that 
Phelps  had  any  thing  to  do  with  the  proceedings  before  the 
commissioners,  or  even  that  he  knew  of  those  proceedings  until 
after  the  patent  issued.  Phelps  now  claims  to  hold  the  undi- 
vided half  of  the  lots  under  the  patent,  as  the  legal  representa- 
tive of  Guyard,  while  Morehouse  insists  that  he  presented  and 
prosecuted  the  claim  before  the  commissioners  as  the  adminstra- 
tor  of  Guyard,  and  that  the  commissioners  designed  and  intended 
to  award  it  to  him  as  administrator,  by  the  description  of  legal 
representative  of  Guyard.  And  the  jury  were  instructed'  that  if 
such  was  the  intention  of  the  commissioners  when  the  pre-emption 
was  allowed,  that  the  plaintitt'  could  not  recover.  The  circuit 
court  substantially  held,  that  the  grant  to  "  the  legal  representa- 
tives "  of  Guyard  conveyed  the  land  to  the  person  whom  the  com- 
missioners supposed  was  the  legal  representative,  and  who  they 
actually  designed  should  take  the  land,  whether  such  person  was 
in  fact  and  in  law  the  true  legal  representative  of  Guyard  or 
not.  This,  in  fact,  presents  the  only  important  question  in  the 
case. 

By  the  act  of  congress  the  grant  of  the  right  of  pre-emption  is 
to  "  each  and  every  person,  or  his,  her,  or  their  legal  representa- 
tive or  representatives,  who  shall  heretofore  have  obtained  from 
the  agent  of  the  United  States  a  permit  to  occupy  any  lot  or 
lots  in  the  said  town  of  Galena,  or  who  shall  have  actually 
occupied  and  improved  any  lot  or  lots  in  said  town,"  &c.  In 
the  case  of  Delaunay  v.  Burnett,  4  Gilm.  454,  this  court  held, 
that  a  purchaser  from  a  person  entitled  to  a  pre-emption,  of  his 
interest  in  the  land  or  right  of  pre-emption,  is  as  to  such  land  the 
legal  representative  of  the  person  entitled  to  the  pre-emption 
within  the  meaning  of  the  act  of  Congress,  and  as  such  would 
take  the  land  directly  as  grantee  by  the  description  of  legal  rep- 
resentative of  Guyard,  It  is  not  now  necessary  to  repeat  the 
reasons  which  lead  us  to  this  conclusion  at  that  time,  more  than 
to  quote  a  single  passage  from  the  opinion  of  the  court'.  In  that 
'Case,  the  claimant  had  purchased  the  pre-emption  right  of  the 
same  Guyard,  from  whom  the   present  plaintiff  purchased.     The 
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cases  are,  therefore,  precisely  alike.  The  court  said  :  "  Guyard 
at  the  time  of  his  death,  had  no  estate,  interest,  or  property  in 
the  right  or  claim  to  the  lot  in  controversy.  He  had  parted 
with  the  whole  in  1829.  In  1838  this  right  which  had  been 
thus  sold  and  transferred  by  him,  and  in  which  he  had  no 
interest  at  his  death,  ripened  into  a  legal  title  in  favor  of  his  heirs 
or  administrators,  not  because  they  are  the  real  owners  of  the 
property,  or  can  legally  succeed  to  a  right  or  claim  which  their 
ancestor  or  intestate  had  not  at  his  death,  but  simply  for  the 
reason  that  the  grant  is  to  Guyard's  'legal  representatives.'" 
Nothing  can  be  more  clear  to  my  mind  than  that  the  term 
'*  legal  representative"  as  used  in  this  law  was  designed  to 
describe  a  party  in  interest  whose  identity  was  uncertain,  and  that 
by  that  description  it  was  designed  to  designate  the  person  or 
party  who  had  succeeded  to  the  right  of  the  deceased,  whether 
by  purchase,  or  descent,  or  operation  of  law.  It  means  the 
party  who  has  the  right  to  and  who  does  legally  represent  the 
interest  which  was  once  vested  in  the  deceased,  and  by  virtue 
of  which  right  alone  the  law  of  congress  authorizes  the  land  to 
be  entered.  It  was  the  design  of  the  law  that  no  one  should 
be  permitted  to  enter  the  land  except  the  party  who  had 
received  the  permit  or  had  made  the  improvement,  or  one  who  had 
in  some  legal  mode  succeeded  to  the  right  of  such  party.  If 
any  others  were  allowed  to  enter  it,  it  was  a  fraud  upon  the  law. 
Such  is  the  undoubted  meaning  of  the  act  of  congress,  and  it  is 
equally  clear  that  the  phrase  "legal  representative"  must 
receive  the  same  construction  when  used  in  the  judgment  or  cer- 
tificate of  the  commissioners,  and  in  the  patent  issued  thereon. 
It  may  be  true  that  the  commissioners  had  the  right  to  award 
the  pre-emption  to  a  particular  person  byname,  as  the  legal  rep- 
resentative of  Guyard  ;  and  that  had  the  patent  issued  to  such 
person  by  name,  it  would  have  been  conclusive,  at  least  in  a 
court  of  law,  althougi;h  another  might  be  able  to  show  that  he 
was  in  fact  the  true  legal  representative.  Indeed,  the  presump- 
tion must  be,  that  whenever  it  was  satisfactorily  shown  who 
was  in  truth  the  legal  representative  of  the  deceased,  the  cer- 
tificate would  be  granted  directly  to  such  person.  And,  when- 
ever the  more  descriptive  term  "  legal  representative  "  was  used, 
it  shows  that  the  commissioners  were  in  doubt  as  to  who  in 
truth  held  the  right  which  had  once  existed  in  the  deceased,  or 
at  least  that  they  did  not  choose  to  determine  that  question, 
but  rather  chose  to  leave  it  open  to  be  determined  by  further 
investigation  by  courts  of  law.  And  such,  indeed,  was  the  only 
prudent  course  for  the  commissioners  to  pursue,  for  it  was  well 
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known  then,  as  it  is  manifest  now,  that  claims  were  likely  to  be 
preferred  and  prosecuted  by  those  who  would  apparently  suc- 
ceed to  the  rights  of  the  deceased,  as  the  heirs,  executors,  or 
administrators,  in  total  ignorance  of  the  fact,  that  the  deceased 
had,  in  his  lifetime,  granted  away  to  others  the  very  rights  which 
they  were  claiming  to  exercise.  Although  the  commissioners 
may  have  supposed,  and  Morehouse  himself  may  have  believed, 
that  he,  as  administrator,  was,  in  truth,  the  legal  representative 
of  Guyard,  as  respects  this  right  of  pre-emption  ;  yet  if  he  was 
not  in  truth  such  legal  representative,  such  supposition  or  belief 
could  not  change  the  fact  or  the  law,  and  make  him  the  legal 
representative,  and  enable  him,  in  truth,  a  stranger,  to  take  the 
grant  by  such  designation.  Suppose  the  law  had  authorized  it, 
and  the  certificate  had  been  given  and  the  patent  issued  to  the 
"heirs  at  law  of  Guyard,"  would  proof  that  any  stranger  had 
appeared  before  the  commissioners  and  prosecuted  the  claim 
as  heir,  enable  him  to  take  the  grant  by  that  designation,  simply 
because  the  commissioners  supposed  he  was  the  heir,  and  as 
such  was  entitled  to  the  right  ?  It  is  the  patent  which  grants 
the  land,  and  that  was  the  act  of  the  government,  and  not  of 
the  commissioners.  And  we  cannot  presume  thai  the  govern- 
ment had  any  intent  in  issuing  the  patent,  beyond  that  which 
is  expressed  on  its  face.  The  grantee  is  not  named,  but  is  de- 
scribed in  the  patent,  and  he,  and  he  alone,  who  bears  and  can 
maintain  that  description,  can  take  by  the  grant.  The  grant  is 
to  the  legal  representatives  of  Robert  P.  Guj^ard,  and  it  would  be 
strange  indeed,  if  the  one  who  is  such  representative  should  not 
be  allowed  to  take  the  thing  granted,  but  that  it  should  go  to 
one  who,  as  a  matter  of  law  and  of  fact,  is  not  the  legal  repre- 
sentative to  whom  the  conveyance  runs. 

We  think  the  court  erred  in  instructing  the  jury,  that  if 
"Morehouse,  as  the  administrator  of  the  said  Guyard,  claimed 
the  said  lots  before  the  said  board  of  commissioners  for  the 
estate  of  the  said  Guyard  alone,  and  not  for  Phelps,  the  plaintift', 
or  any  other  repi'esentatives  of  Guyard,  and  that  the  attention 
of  the  board  was  never  in  any  manner  called  to  Phelps'  claim, 
or  that  of  any  other  legal  representative,  then  the  jury  ought 
to  find  the  defendant  not  guilty."  If  Phelps  is  the  legal  repre- 
sentative of  Guyard,  as  to  his  former  interest  in  these  lots,  then 
Morehouse,  as  administrator,  cannot  be  ;  and  the  patent  says, 
and  the  law  says,  that  the  legal  representative  shall  take  by  the 
grant,  whether  the  commissioners  knew  who  that  legal  represent- 
ative was,  or  not.  It  is  certain  that  the  commissioners  did  not 
decide,  an. I  the  patent  does  not  derermine,  who  was  the  legal 
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representative,  but  that  question  is  clearly  left  open  to  be  deter- 
mined by  proof  upon  settled  legal  principles. 

The  judgment  of   the  circuit  court  must   be  reversed,    and  the 
cause  remanded. 

Jud foment  reversed. 


Isaac  Doyle,  impleaded,  &c.,  appellant,  v.  Andrew  M.  Wiley, 

appellee. 

APPEAL   FROM  PEORIA. 

When  a  party  files  a  bill,  the  statute  authorizes  him,  before  issue 
joined,  to  take  depositions  to  substantiate  its  averments  ;  and  he  may 
proceed  to  take  his  depositions,  de  bene  esse,  without  an  order  for  that 
purpose. 

■Should  the  necessity  for  such  depositions  be  superseded  by  the  answer, 
the  party  Avho  took  them  must  pay  the  costs. 

W.  filed  his  bill ;  before  issue  was  joined  he  gave  notice  and  took 
depositions  ;  afterwards  he  amended  his  bill,  which  he  dismissed  ;  he 
then  filed  another  bill.  Held,  that  the  depositions  taken  in  the  first 
suit,  could  l)e  read  as  evidence  in  the  second,  and  that  perjury  may  be 
assigned  on  such  depositions,  the  parties  and  matter  in  suit  being  the 
same. 

Three  parties,  each  having  improvements  on  separate  portions  of  a 
quarter  section  of  land,  which  was  owned  by  another,  entered  into  an 
agreement  that  each  should  endeavor  to  i^urchase  the  land  for  the  ben- 
efit of  all ;  that  two  of  them  should  have  40  acres  each,  and  the  other 
the  residue  ;  one  of  them  purchased  the  laud  in  the  name  of  his  brother. 
Held,  that  he  should  convey  to  the  others  ;  and  that  a  quarter  section 
of  land  will  be  presumed  to  contain  160  acres  of  laud,  unless  the  con- 
traiy  is  shown. 

Where  a  contract  was  left  with  a  party  for  safe-keeping,  who  swears 
that  he  has  made  diligent  search  among  his  papers  and  cannot  find  it, 
its  contents  may  be  proved.('y) 

It  appears  that  the  second  bill  filed  in  this  case  was  a  transcript 
«f  the  first  bill  as  amended,  except  that  the  oaths  of  the  defen- 
dants to  their  answers  were  waived.  The  opinion  gives  a  state- 
ment of  the  facts. 

The  decree  in  this  case  was  entered  by  order  of  Peters,  Judge, 
.at  May  term,  1854,  of  the  Peoria  Circuit  Court. 

Manning  and  Merriman,  for  appellant. 

N.  H.  Purple,  for  appellee. 

{a)  Mariner  v.  Saunders,  5  Gil.  R.  119,  and  notes. 
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Caton,  J.  As  we  think,  the  most  important  and  the  most 
difficult  question  in  this  case  is,  as  to  the  admissibility  of  the 
depositions  taken  in  the  former  suit,  and  Avithout  which  this  bill 
cannot  be  sustained.  The  depositions  were  taken  in  a  former 
suit  between  the  same  parties,  and  involving  the  same  subject- 
matter  which  is  set  up  in  this  bill.  But  the  depositions  were 
taken  before  any  issue  was  formed,  or  even  any  answer  was 
filed  in  that  suit,  although  upon  regular  notice  to  the  defend- 
ants. After  the  depositions  were  taken  an  answer  was  filed,  and 
subsequently  the  bill  was  amended,  and  then  dismissed  by  the 
complainant,  when  this  bill  was  immediately  filed.  The  court 
allowed  those  depositions  to  be  read  on  the  hearing  in  support 
of  this  bill.  Had  the  suit  been  at  issue  when  those  depositions 
were  taken,  it  is  not  denied  that  it  was  proper  to  make  the  order 
for  reading  them  in  this  suit.  The  argument  is,  that  at  the 
time  the  depositions  were  taken,  there  was  no  issue  to  which  they 
could  apply.  That  as  there  was  nothing  yet  to  prove,  the  depo- 
sitions Avere  entirely  irrelevant.  That  as  the  testimony  was  not 
relevant  to  any  issue  in  the  suit,  perjury  could  not  be  assigned 
upon  it,  and  hence  it  lacks  one  of  the  important  safeguards  against 
perjury,  to  which  the  party  was  entitled. 

There  was  certainly  no  issue  formed  at  the  time  the  deposi- 
tions were  taken,  but  it  does  not  follow  that  the  depositions 
were  necessarily  irrelevant,  or  that  perjury  could  not  be  assigned 
upon  them.  Depositions  taken  before  an  issue  is  formed,  are 
called  de  bene  esse  depositions,  and  have  been  always  known  to 
the  courts  of  chancery  in  England,  and  it  was  never  heard  that 
they  should  be  treated  as  irrelevant,  or  that  perjury  could  not  be 
assigned  upon  them,  because  no  issue  .  was  yet  formed  in  the 
suit.  It  is  true  such  depositions  could  not  be  taken  without  a 
special  order  of  the  court  for  that  purpose.  Nor,  indeed,  could 
any  depositions  be  taken  in  a  chancery  suit  according  to  the 
English  practice,  without  an  order  of  the  court  for  that  purpose. 
Our  statute,  however,  has  changed  the  practice  on  this  subject, 
and  allows  the  party  to  take  his  depositions  without  any  leave 
or  order  of  the  court.  And  the  doubt  with  us  has  been, 
whether  the  statute  dispenses  with  the  order  for  taking  deposi- 
tions in  all  cases,  or  whether  the  order  is  still  required  for  taking 
depositions  de  bene  esse,  for  there  can  be  no  doubt  that  the  legis- 
lature never  designed  to  prohibit  the  taking  of  such  depositions 
altogether.  Section  12,  chapter  40,  R.  S.,  provides  :  "Whenever 
the  testimony  of  any  resident  witness  or  witnesses  shall  be 
necessary  in  any  suit  in  chancery  in  this  State,  it  shall  be  lawful 
for  the  party  wishing  to  use  the  same,  to  cause  the  deposition 
or  depositions  of  such  witness  or  witnesses  to  be  taken  before 
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any  justice,"  &c.  The  statute  then  prescribes  the  mode  of  taking 
the  deposition,  and  that  depositions  of  witnesses  residing  in  for- 
eio'n  counties  to  be  read  in  actions  at  law,  may  be  taken  in  the 
same  way  ;  and  then  the  13th  section  declares,  that  "every  exam- 
ination and  deposition  which  shall  be  taken  and  returned  accord- 
ing to  the  provisions  of  this  chapter,  may  be  read  as  good  and 
competent  evidence  in  the  cause  in  which  it  shall  be  taken,  as  if 
such  witness  had  been  present  and  examined  in  open  court  on  the 
hearing,  or  trial  thereof." 

The  first  section  quoted,  was  certainly  designed  to  supersede 
the  necessity  for  getting  an  order  of  the  court  for  the  taking  of 
depositions,  and  there  can  be  no  good  reason  for  saying  that  it 
was  the  intention  of  the  legislature  to  dispense  with  such  order 
in  one  case  and  not  in  another.  Whenever  the  testimony  of  a 
witness  shall  be  necessary  in  any  suit  in  chancery,  the  statute 
says  his  deposition  may  be  taken.  The  argument  is,  that  no 
testimony  is  necessary  till  the  ansAver  is  filed  and  an  issue 
formed,  so  that  it  is  certain  that  the  complainant  is  obliged  to 
prove  some  part  of  his  case,  and  that  it  is  only  in  case  of  such 
necessity  that  the  statute  authorizes  any  deposition  to  be  taken  ; 
and  that  any  deposition  which  is  taken  without  such  necessity 
is  not  sanctioned  by  law,  and  that  the  witness  could  not  be 
convicted  of  perjury  upon  such  deposition.  This,  we  think, 
would  be  carrying  the  rule  further  than  was  designed  by  the 
legislature.  We  are  inclined  to  hold,  that  when  a  party  files  a 
bill,  the  statute  authorizes  him  to  take  depositions  to  substan- 
tiate its  averments,  and  at  least,  until  they  shall  have  been' 
admitted  by  the  defendant,  such  testimony  is  necessary  for  the 
complainant ;  that  he  may  proceed  to  take  his  depositions  de 
bene  esse  if  he  chooses,  without  an  order.  If  he  does  so,  he  must 
necessarily  take  the  risk  of  having  the  costs  to  pay  of  such  depo- 
sitions, should  their  necessity  be  superseded  by  the  answer  of  the 
defendant,  the  same  as  in  the  case  of  any  other  depositions  taken 
de  bene  esse.  The  11th  and  12th  sections  of  the  act  prescribe 
the  mode  of  taking  depositions,  before  what  oflBcers  they  shall  be 
taken,  the  notices  which  shall  be  given,  how  returned,  &c,,  and 
then  the  13th  says,  that  depositions,  when  thus  taken,  may  be 
read  as  good  and  competent  evidence  in  the  cause  in  which  they 
shall  be  taken.  These  depositions  were  taken  in  strict  con- 
formity to  the  statute,  and  were,  therefore,  legitimate  depositions 
in  the  first  suit,  and  that  being  the  case  it  was  not  and  could  not 
be  controverted  that  they  were  properly  ordered  to  be  read  on 
the  hearing  of  the  suit,  the  parties  being  the  same  and  the  matter 
in  suit  the  same. (a) 

(n)  Wade  v.   King,  19  111.  R.  308  ;    McConnel  v.  Smith,  23  111.  R.  617  ; 
Same  v.  Same,  27  111.  R.  232 ;  Goodrich  v.  Hanson,  33  111.  R.  508. 
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The  bill  is  filed  to  enforce  the  specific  performance  of  a  contract. 
It  alleges,  and  the  proof  shows,  that  Watkins,  Wiley,  and 
Isaac  Doyle,  had  each  improvements  on  separate  portions  of  a 
quarter  section  of  land  which  was  owned  by  another  person, 
but  they  did  not  know  where  to  find  the  oAvner.  The  three 
entered  into  a  written  argreement,  that  each  should  use  his 
endeavors  to  find  the  owner  and  purchase  the  land,  and  that  the 
land  should  be  purchased  for  the  benefit  of  all,  that  is,  that 
Watkins  and  Wiley  should  each  have  40  acres  of  the  quarter 
which  was  designated,  and  Doyle  should  have  the  balance,  and 
that  each  should  pay  his  proportion  of  the  purchase-money. 
Isaac  Doyle  purchased  the  land  in  the  name,  and  professing  to 
act  as  the  agent  of  his  brother  Thomas  Doyle.  Watkins  sold 
liis  interest  in  the  contract  to  Wiley,  who  tendered  the  requisite 
amount  of  the  purchase-money,  and  demanded  a  deed  in  pur- 
suance of  the  contract,  which  was  refused,  when  he  filed  his  bill 
and  dismissed  it  as  before  stated,  and  then  filed  this  bill. 
Several  questions  were  raised  upon  the  argument  besides  the  one' 
already  examined.  It  w^as  objected  that  the  original  contract 
Avhich  was  proved  to  have  been  executed,  was  not  shown  to 
have  been  lost  or  destroyed.  The  proof  on  this  point  we  deem 
abundantly  sufficient.  The  contract  was  left  in  the  hands  of 
Harkness  for  safe-keeping,  who  swears  that  he  has  made 
diligent  search  among  his  papers  and  cannot  find  it.  If  such 
diligent  search  was  made  among  his  papers,  he  must  have 
searched  all  his  papers  where  it  would  be  likely  to  be  found,  and 
it  would  be  hard  to  tell  what  more  he  should  have  done  to  have 
made  the  search  satisfactory.  Both  Harkness  and  Watkins  swear 
to  the  contents  of  the  paper,  and  they  agree  in  every  substantial 
particular  as  to  its  contents,  and  there  is  not  the  least  possible 
discrepancy  in  their  testimony,  unless  we 'go  out  of  the  record 
and  presume  that  the  quarter  section  of  land  does  not  contain 
one  hundred  and  sixty  acres.  The  laws  of  congress  require  the 
public  lands  to  be  surveyed  into  sections  and  quarter  sections, 
the  former  one  mije  square,  and  the  latter  half  a  mile  square, 
which  gives  to  the  latter  one  hundred  and  sixty  acres,  and  the 
presumption  is,  that  a  quarter  section  contains  that  amount, 
unless  the  contrary  is  shown  in  the  particular  instance.  The 
proof  is  satisfactory,  that  such  a  contract  was  made  as  is  alleged 
in  the  bill. 

The  only  remaining  question  is,  whether  the  land  was  purchased 
by  Isaac  Doyle  in  the  name  of  Thomas,  for  his  own  benefit,  and 
■with  his  own  funds,  and  for  the  purpose  of  defrauding  the  other 
parties  to  the  contract  out  of  their  rights  to  the  land  under  the 
contract.     The  proof  in  the  case  shows  a  transaction  so  trans- 
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parent  that  it  leaves  not  a  doubt  on  the  mind,  as  to  its  true 
character.  The  negotiation  was  commenced  by  Isaac  in  his  own 
name,  but  after  a  time  he  began  to  use  the  name  of  his  brother, 
and  finally  wrote  a  letter  in  the  name  of  Thomas,  whose  name  he 
signed  to  it,  the  bare  inspection  of  which  is  sufficient  to  show 
that  he  used  his  brother's  name  for  the  purpose  of  covering  up 
his  own  interest  in  the  purchase,  for  some  sinister  purpose. 
The  evidence  does  not  show  that  Thomas  manifested  any 
interest  in  the  matter,  or  that  he  was  consulted  about,  or 
even  advanced  a  dollar  in  money  towards  the  purchase, 
while  Isaac  made  several  journeys  to  effect  the  purchase 
which  was  to  deprive  himself  and  his  neighbors  of  the  im- 
provements which  they  had  made  on  the  land.  He  certainly 
showed  a  zeal  to  throw  away,  for  himself  and  those  with  whom 
he  had  contracted,  the  benefits  contemplated  by  the  contract  which 
is  seldom  observable  in  an  honest  man  who  is  ready  and  willing 
to  carry  out,  in  good  faith,  an  obligation  which  he  has  assumed. 
Thomas  did  not  live  in  the  neighborhood  of  the  contracting  par- 
ties or  of  the  land,  but  resided  in  a  distant  part  of  the  State, 
and  has  never  manifested,  from  the  beginning,  the  least  interest 
in  the  transaction  or  in  the  controversy.  His  zealous  agent  and 
brother  Isaac,  has  had  the  whole  burden  to  bear  himself,  so  far 
as  this  record  shows.  There  are  a  multitude  of  circumstances 
disclosed  by  this  record,  and  which  it  would  be  tedious  and 
unnecessary  to  refer  to,  all  tending  to  the  conclusion  that  Thomas 
Doyle  never  had  a  particle  of  interest  in  this  purchase,  and  that 
Isaac  Doyle  has  only  used  his  name  for  the  purpose  of  avoiding 
his  liability  to  the  other  parties  under  the  contract.  Upon  this 
point  we  do  not  entertain  a  particle  of  doubt,  and  we  are  of 
opinion  that  the  circuit  court  was  well  warranted  in  rendering  the 
decree  which  was  entered. 

The  decree  of  the  circuit  court  must  be  affirmed. 

Decree  affirmed. 
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1 
Morris  Hadden,    appellant,    v.    David    II,    Snour/, 
appellee. 

APPEAL  FROM  KANE. 

Two  parties  occupied  a  portion  of  tlic  public  lands,  on  whicli  a  daiji  and 
mill  had  been  erected  ;  one  conveyed  to  the  other  by  metes  and  bound* 
Bix  acres  of  the  land,  with  the  hereditaments  and  appurtenances  there- 
unto belonging  ;  the  parties  had  agreed  that  the  purchaser  from  the 
government  of  this  land  should  convey  his  recognized  portion  of  it  to 
the  other  ;  the  water  had  flowed  over  the  land  of  both,  by  reason  of 
the  structure  of  the  dam  : — JlchI,  that  the  right  to  flow  the  land  was  an 
appurtenance,  and  was  so  understood  at  the  time  of  the   conveyance. 

The  court  will  construe  a  grant  by  considering  the  state  of  things  and 
the  condition  of  things  in  view  of  the  parties  at  the  time  it  was  made.. 

This  was  a  bill  filed  to  restrain  Shoutz  from  building  a  dam 
across  Big  Rock  Creek,  in  Kane  county,  because  it  would^ 
cause  the  water  to  flow  the  land  of  Hadden.  A  dam  had  been, 
constructed  at  or  near  the  same  place,  which  was  about  to  be 
replaced  by  another.  The  Circuit  Court  of  Kane  County,  Feb- 
ruary term,  1854,  J.  G.  Wilson,  Judge,  presiding,  dismissed 
the  bill. 

Blackwell  and  Beckwitii,  for  appellant. 

T.  L.  Dickey,  for  appellee. 

Caton,  J.  The  decision  of  this  case  must  depend  upon  the 
construction  and  effect  to  be  given  to  the  deed  of  the  25th  of 
October,  1845,  made  by  Hadden  and  wife  to  Shoutz.  That 
deed  conveys  by  metes  and  bounds  a  little  more  than  six 
acres  of  land,  "together  with  all  and  singular  the  hereditaments 
and  appurtenances  thereunto  belonging,  or  in  anywise  appertain- 
ing." In  1836  a  mill  and  dam  had  been  erected  upon  Big  Rock 
Creek,  which  runs  through  the  quarter  section,  of  which  the 
premises  are  a  part,  and  through  the  premises.  The  mill  and 
dam  are  situated  upon  the  premises  conveyed  ;  and  at  the 
time  of  the  conveyance,  and  for  a  long  time  before,  the  dam 
flowed  the  water  of  the  creek  back  upon  a  portion  of  the  quarter 
not  conveyed,  and  which  the  grantor  also  owned  at  the  time  of  the 
conveyance.  The  right  to  flow  the  water  back  above  the  line 
of  the  land  conveyed,  is  necessary  to  the  enjoyment  of  the 
mill,  as  such.  And  the  question  is  whether  such  right  passes 
by  the  grant  as  appurtenant  to  the  premises  conveyed.  It  wa& 
ILL.  R.  VOL.  XV.  38 
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not  denied  upon  the  argument,  and  the  law  is  too  jwell  settled 
to  admit  of  denial,  that  where  one  grants  a  mill  or  other 
improvement,  for  the  enjoyment  of  which  an  easement  is  used 
■over  or  upon  other  lands  belonging  to  the  grantor,  such  ease- 
ment passes  by  the  grant  as  an  appurtenant  to  the  thing  granted. 
Pickering  v.  Sloper,  5  Serg.  &  Rawle,  107  ;  Factory  v.  Batchel- 
<ler,  3  N.  H.  R.  190  ;  Kent  v.  White,  10  Pick.  138  ;  Story 
V.  Odin,  12  Mass.  1.57  ;  Hazard  v.  Robinson,  3  Mason,  272  ; 
United  States  v.  Appleton,  1  Sumn.  492 ;  Morris  v.  Edgington, 
3  Taunt.  24.  But  in  this  case  it  was  insisted  that  as  the  mill 
is  not  mentioned  in  the  deed,  but  the  land  is  granted  by  metes 
;and  bounds  only,  the  mill  and  its  appurtenances  were  not  in 
the  contemplation  of  the  parties  when  the  conveyance  was 
■made,  and  there  was  no  intention  to  pass  any  thing  but  the 
land  itself,  and  that  which  Avas  directly  attached  to  and  and  formed 
a  part  of  it.  Instances  are  undoubtedly  to  be  met  with  where 
such  a  deed  may  receive  such  a  construction.  In  construing 
deeds  as  other  writings,  courts  must  seek  to  ascertain  and  give 
effect  to  the  intention  of  the  parties  ;  and  for  that  purpose  they 
jnay  and  will  take  notice  of  attendant  circumstances,  and  by 
them  determine  the  intention  of  the  parties.  Thus,  in  the  case 
«f  Wilcox  V.  McGhee,  12  III.  381,  this  court  held,  that  where  a 
^■settler  built  a  mill  upon  the  public  lands,  and  by  his  dam  flowed 
the  water  back  upon  adjoining  lands,  by  purchasing  from  the 
government  the  tract  upon  which  the  mill  was  situated,  he  did 
not  acquire  the  right  to  continue  to  inundate  the  adjoining  gov- 
'Crnment  land  which  he  did  not  purchase.  In  that  case  the 
•court  said  :  "The  manner  in  which  the  public  lands  are  dis- 
posed of,  the  character  of  the  parties  to  the  grant,  and  its  sub- 
ject-matter, are  all  circumstances  proper  for  consideration  in 
arriving  at  the  intention  of  the  parties."  And  in  view  of  these 
considerations,  we  held  in  that  case  that  the  grant  was  made 
Avithout  reference  to  any  improvement  Avhich  the  purchaser  had 
previously  put  upon  the  land,  and  that  the  government  intended 
to  grant  nothing  beyond  the  land  itself.  In  that  case,  it  could 
not  be  supposed  that  the  grantor  knew  of  the  existence  of  the 
mill  and  the  overflowing  of  the  other  lands,  and  there  could 
have  been  no  intention  to  perpetuate  such  a  right.  The  accom- 
panying circumstances  in  that  case  rebutted  any  such  intention. 
'  The  law  must  give  a  common  sense  construction  to  grants, 
.and  consider  the  state  of  things,  and  the  considerations  in  v.ew  of 
.the  parties  at  the  time  the  grant  is  made,  which  moves  them 
ito  its  execution  and  acceptance.  In  United  States  v.  Appleton, 
1  Sumn.  492,  Story,  J.,  said  :  "It  has  been  very  correctly  stated 
Att  the  bar,  that  in    the  construction    of   grants,  the  courts  ought 
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to  take  into  consideration  the  circumstances  attendant  upon  the 
transaction,   the  particular  situation  of  the  parties,  the  state  of 
the  country,  and  the  state  of  the  thing  granted,  for  the  purpose 
of    ascertaining    the    intention  of  the  parties.     In  truth  every 
grant  of   a  thing  naturally  and  necessarily  imports   a  grant  of  it 
as    it  actually  exists,  unless  the  contrary  is  provided  for."     In 
this  case  the  grant  is  of  the  land  by  metes  and  bounds,  upon 
which  the  mill  and  dam  were  situated,  aud  in  use,  with  its    ap- 
purtenances.    The    mill    and  dam    did  not  pass  as  an  appur- 
tenant to   the  land,  but  as  a  part  of  the  land  itself,    as  much  as 
the  soil  upon  which  they  were  situated,  and  the  right  to  enjoy 
them    as  they    were  then    situated  and    enjoyed,    passed  as  an 
appurtenant  to   the  thing  granted.     The  land   without  the  mill 
was  of  but  little  value.     The  value  of  the  thing  gi-anted  con- 
sisted principally  in    the  mill,  and  the  right  to    use  and    enjoy 
it.     The  grantor  was  there  and  knew  this,   and  was  Avell  aware 
that  the  grantee  expected   that  he   was  acquiring    the  right  to 
use  it  as  it  was  then  enjoyed.     The  fact  that  he  took  a  deed  of 
the  land  which  conveyed   to  him  the  mill  without  its  being  par- 
ticularly mentioned  in  the  deed,  by  no  means  indicates  that  no 
importance  was  attached  to  the  mill,. and  that  the  right  to  enjoy 
it  as  such  was  not  in  the  contemplation  of    the  parties.     Suppose 
a  toAvn  or   city  lot  is  conveyed  by   the  description    of  its  number 
only,  upon  which  a    dwelling-house    is  situated ;  would   it   be 
denied    that    the    appurtenances,  such  as  water    pipes   passing 
through  an  adjoining  lot,    did  not  pass  by  the  grant  as  much    as 
if  the  house  had  been  mentioned  in  the  deed  ?    In  that  case,  as  in 
this,  the  purchase  is  made  as  much  for  the  improvement  which 
is  on  the  land  as  for  the  land  itself.     But  here  it  is  said,  that  the 
insignificant    consideration  mentioned  in    the  deed  shows    that 
the  mill  and  the  right  to  use  it  were  not  taken  into  considera- 
tion when  the  grant  was  made.     Unexplained,  this  circumstance 
might  possibly   have  that   tendency,  but  the  explanation  of    the 
attendant  circumstances   is  ample  to   shoAv  that   both  parties  did 
expect  that  not  only  the  mill  but  the  right  to  use  it  as  it  had 
previously  been  used,  was  conveyed.     Even,  before  the  time  of 
the  government    surveys  of    this  land,    this  mill    and  dam   had 
•  been  erected,  and  the  water  flowed  back  upon  the  land  above, 
upon   which  the    grantor   had   made  a  claim  and  improvement. 
The  grantee  held  and  enjoyed  the  mill  as  an  improvement  upon 
the  public  land,   and  as    against  the   grantor  and   all  the   world, 
except   the  government,  he  held  and   enjoyed   it  rightfully,  and 
was  protected  in  that  enjoyment  by  the  laws  of  the  State.     No 
complaint  appears  to  have  been  made  of  such  enjoyment  by  the 
grantor   or  any   one  else.     In   this  condition  of  things  the  land 
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was  brought  into  market  by  the  government,  and  the  right 
of  each  settler  to  purchase  his  improvement,  as  it  then  existed, 
with  the  rights  and  privileges  appurtenant  thereto,  was  expressly" 
recognized,  as  it  appears  from  the  testimony  of  Sears,  not 
only  by  both  these  parties,  but  by  all  the  other  settlers  in  the 
neighborhood  ;  and  it  was  expressly  agreed  among  them,  that 
when  one  settler  entered  a  piece  of  land  which  embraced  another's 
improvement,  that  he  should  convey  to  him  his  portion  of  the 
tract  thus  entered,  upon  his  paying  his  proportion  of  the  pur- 
chase-money. Under  this  arrangement  the  complainant  entered 
the  land  embracing  the  defendant's  improvement,  the  full  extent 
and  enjoyment  of  which  he  well  knew,  and  conveyed  to  him 
the  portion  of  the  tract  containing  the  mill  and  dam  which  he 
knew  he  had  for  years  held  and  enjoyed  as  an  improvement 
upon  the  public  land,  and  in  order  to  such  enjoyment  he  knew 
that  he  always  had,  and  must  necessarily  flow  back  the  water 
upon  the  land  above,  which  was  embraced  within  his  own  claim 
and  improvement.  He  had  always  acquiesced  in  this  right, 
while  all  their  titles  consisted  alone  in  settlers'  claims ;  and  it 
was  the  undoubted  expectation  of  both  parties  that  each  should, 
continue  to  enjoy  their  improvements  after  the  purchase  from 
the  government  as  before.  Suppose  the ,  defendant  had  entered 
the  tract  of  land  embracing  the  improvements  of  both  under  the 
understanding  which  the  parties  had  on  the  subject,  and  had 
then  conveyed  to  the  complainant  his  portion  of  the  lot  by 
metes  and  bounds,  with  its  appurtenances,  embracing  in  such 
conveyance  the  land  which  his  pond  overflowed,  the  law  is  well 
settled,  that  he  would  not,  by  such  conveyance,  deprive  himself 
of  the  right  to  maintain  his  dam  to  the  same  height  it  was  at 
the  time  of  the  conveyance,  and  to  enjoy  his  mill  precisely  as 
he  had  always  done  before.  The  right  to  overflow  the  land  was 
not  a  parcel  of  the  land  conveyed,  but  was  an  easement 
growing  out  of  it  and  appurtenant  to  the  njill  below,  and  would 
not  pass  by  a  conveyance  of  the  land  above  until  it  should  be- 
come abandoned,  when  it  would  cease  to  be  such  appurtenant, 
and  the  right  would  become  extinct.  Hazard  v.  Robinson, 
5  Mason,  272.  If  this  right  would  have  been  continued  in  the 
defendant  had  he  entered  the  land  and  conveyed  to  the  com- 
plainant his  portion,  then  the  same  consequence  should  follow, 
when,  by  the  consent  of  both  parties,  the  complainant  entered 
the  land  and  conveyed  to  the  defendant  his  proportion.  Sup- 
posing good  faith  to  be  observed  by  both,  it  was  immaterial 
which  entered  the  land  and  conveye(|  to  the  other,  for  it  was  the 
intention  of  both  to  attain  the  same  end,  whichever  should 
enter  the  land  ;  and   it  was  the   intention  of  both  that  the  title 
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should  be  so  settled  that  eacli  should  continue  to  enjoy  his  im- 
provements as  he  had  made  them,  and  had  previously  enjoyed 
them. 

I  have  thus  adverted  to  the  attendant  circumstances  of  this 
conveyance,  to  see  whether  there  was  any  thing  in  those  circum- 
stances showing  that  it  was  the  intention  of  the  parties  to  grant 
nothing  but  the  naked  land  itself,  contained  within  the  descrip- 
tion in  the  deed,  or  whether  it  was  the  intention  of  the  parties 
that  the  ordinary  incidents  of  the  law,  at  least  pruna  facie, 
attaches  to  such  a  conveyance,  should  attend  it.  These  circum- 
stances clearly  show  that  it  was  the  positive  and  affirmative  in- 
tention of  both  parties  that  all  the  rights  and  privileges  should 
pass  by  this  deed,  which  the  law  presumes  in  the  absence  of 
such  proof,  they  intended  should  be  conveyed.  Here  the  proof 
of  intention,  and  the  presumptions  of  law,  are  coincident. 

The   decree  of  the  circuit  court  must  be  affirmed. 

Decree  affirmed. 


Amos  L.  Merriman  et  al..,  administrators,  &c.,  plaintiffs  in  error, 
V.  Canal  Boat  Col.  Butts,  defendant  in  error. 

ERROR  TO  PEORIA. 

An  attachment,  under  chapter  ten  of  the  Revised  Statutes,  will   not  lie 
for  towing  a  canal  boat. 

The  bill  of  exceptions  in  this  case  shows,  that  in  November,  1851, 
the  steamer  Governor  Briggs,  running  on  the  Illinois  River  be- 
tween Peoria  and  La  Salle,  belonging  to  Luke  Woods,  the  plain- 
tiff's intestate,  towed  the  canal  boat  "  Col.  Butts,"  from  Peoria 
to  La  Salle ;  that  there  was  no  price  agreed  upon  for  the  towing; 
but  the  usual  and  fair  price  was  $40  ;  that  before  the  towing 
commenced,  the  owner  of  the  canal  boat  and  his  son,  asked  wit- 
ness how  much  he  would  charge  for  towing,  &c.;  that  he  answered 
f  40  ;  no  reply  was  made  ;  that  the  Briggs  then  towed  the  canal 
boat  safely  to  La  Salle. 

The  circuit  of  Peoria  county,  at  December  term,  1853,  Peters, 
Judge,  presiding,  held  that  this  was  not  a  case  within  the  provi- 
sion of  the  statute    authorizing;    attachments    against   boats,  &c. 
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This  objection  was  taken  and  insisted  upon  at  the  trial  before  the 
justice  oi  the  peace.  This  action  was  originally  commenced  be- 
fore a  justice  of  the  peace. 

Manninq  and  Merrbian,  for  plaintiffs  in  error. 

E.  N.  Powell,  for  defendant  in  error. 

ScATES,  J.  The  statute  in  relation  to  ''  attachments  of  boats 
and  vessels,"  R.  S.  45,  p.  71,  sec.  1,  provides  that  boats  and 
vessels  of  all  descriptions,  built,  repaired,  or  equipped,  or  run- 
ning upon  any  of  the  navigable  waters  within  the  jurisdiction  of 
this  State,  shall  be  liable  for  all  debts  contracted  by  the  owner, 
master,  supercargo,  or  consignee,  on  account  of  "  all  work  done,- 
supplies  or  materials  furnished  by  mechanics,  tradesmen,  and 
others,  for,  on  account  of,  or  towards  the  building,  repairing, 
fitting,  furnishing,  or  equipping  such  boats  or  vessels,  their  en- 
gines, machinery,  sails,  rigging,  tackle,  apparel,  and  furniture,"* 
and  such  debts  have  the  preference  of  all  other  debts  of  the  owner, 
except  the  wages  of  mariners,  boatmen,  and  others  employed  in 
the  service  of  such  vessel,  which  shall  be  first  paid.(a) 

The  2nd  section  gives  to  any  person  "having  a  demand,  con- 
tracted as  before  mentioned,"  an  attachment. 

The  4th  section  gives  the  same  remedy  by  attachment  to  "  all 
engineers,  pilots,  mariners,  boatmen,  and  others  employed  in 
any  capacity,  in  or  about  the  service  of  any  such  boat  or 
vessel,"  for  "  arrearages  of  wages  in  consequence  of  such  ser- 
vice." . 

The  canal  boat  Col.  Butts  was,  by  contract,  towed  from  Peoria 
to  La  Salle,  by  the  steamer  of  plaintiffs'  intestate,  for  which  the 
owners  of  the  Col.  Butts  were  to  pay  ^40. 

The  only  question  presented  is,  Avhether  an  attachment  for 
debt  will  lie  under  this  statute.     We  think  not. 

There  is  a  manifest  diiference  between  the  classes  of  creditors 
mentioned  in  the  first  and  last  clauses  of  the  first  section ;  and 
this  difference  in  the  debts  themselves,  that  wages  due  to  those 
in  the  service  of  the  boat  or  vessel  have  preference  over  the 
others. 

The  debts  of  the  first  clause  can  only  arise  from  contracts 
with  the  "  owner  or  owners,  masters,  supercargo,  or  consignees," 
Avhen  made  in  relation  to  work  done,  supplies  or  materials  for, 
on  account  of,  or  towards  the  building,  repairing,  fitting,  furnish- 
ing, or  equipping  the  vessels,  their  engines,  machinery,  sailSy 
rigging,  tackle,  apparel,  and  furniture." 

{(i)  Ante  42,  and  note. 
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It  is  only  in  relation  to  these  objects,  and  to  such  persons,  and 
under  such  contracts,  that  the  preference  is  given,  and  this  neAV 
summary  remedy  by  attachment  under  the  second  section.  All 
other  creditors  are  left  to  the  ordinary  remedies.  The  second 
section  does  not  give  this  remedy  to  the  doubly  preferred  class 
for  "wages."  The  fourth  section  gives  this  remedy  by  attach- 
ment to  this  class,  and  confines  it  to  "  engineers,  pilots,  mariners, 
boatmen,  and  others."  But  not  to  all  such  persons  for  debts 
against  the  owners,  on  every  or  any  account,  but  only  for 
"  arrearages  of  wages  "  due  for  employment  "  in  any  capacity 
in  or  about  the  service  of  'any  such  boat  or  vessel."  This  ''ser- 
vice" of  a  boat  or  vessel,  clearly  means  such  employment,  such 
"  capacity,"  as  raises  the  relation  of  master  and  servant,  and 
brings  the  employees  under  the  government,  direction  and  control 
of  the  owner  in  and  about  the  boat  ;  I  should  think,  strictly 
a  hiring  of  personal  service  ia  and  about  the  boat,  and  whoso 
dues  are  denominated  "  wages."  ISuch  are  officers  and  crew.  If 
this  contract  of  towage  put  the  owner  of  the  steamer  into  the 
employment  and  "  service  "  of  the  Col.  Butts,  and  under  this 
relation  to  its  owner,  I  see  no  reason  why  the  engineers,  pilots, 
mariners,  boatmen,  and  officers  of  the  steamer  were  not  in  like 
manner  put  into  the  same  "service"  and  relation,  by  actually 
towing  her.  And  if  so,  each  could  attach  for  his  wages  earned 
during  the  trip.  For  if  this  debt  is  included  in  the  class  to 
which  this  remedy  is  extended,  it  is  not  because  of  the  contract, 
but  from  the  character  of  the  services  rendered.  By  towing  her, 
they  are  "  employed  in"  the  "  capacity"  of  "  engineers,  pilots, 
mariners,  boatmen,  and  others,"  "in  and  about  the  service  of  the 
boat "  towed,  and  as  such  have  this  remedy  for  their  wages  ; 
otherwise  they  have  not,  neither  has  their  employer,  the  owner 
of  the  steamer,  although  he  might  in  person  have  assisted  in  this 
voyage. 

This  is  a  new  '  and  extraordinary  remedy  and  however  bene- 
ficial its  provisions  might  be  to  other  classes  of  creditors,  we 
have  no  right  or  power  to  extend  it  by  construction.  Such  is 
its  exposition  in  other  States,  affording  safe  precedents  for  our 
guidance. 

It  was  denied  in  Johnson  v.  The  Steamboat  Sandusky,  5 
Wend.  R.  510,  in  an  action  brought  for  wood  as  fuel ;  and  for 
the  reason  that  the  statute  gave  it  only  for  supplies  which  enter 
into  the  construction  of  the  vessel.  See  Clark  v.  Smith,  14  111. 
361.  Afterwards  the  provision  was  enlarged,  and  the  plaintiff 
was  allowed  to  recover  for  wood  furnished  for  consumption. 
Crooke  &  Fowke  v.  Slack  el  al.  20  Wend.  R.  177.  But  it  was 
denied  a  sub-contractor  who  furnished  materials  and  performed 
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labor  on  a  vessel  at  the  request  of  the  builder,  because  the 
statute  provided  it  only  in  favor  of  those  who  had  contracts 
Avith  the  '*  master,  owner,  agent,  or  consignee."  Hubbell  v. 
Denisou  &  Buckley,  20  Wend.  R.  181.  And  a  similar  decision 
upon  the  mechanics'  lien  law  in  McDermott  v.  Palmer,  11  Barb. 
S.  C.  R.  9. 

In  Indiana  the  same  construction  is  given,  and  the  lien  confined 
to  the  contractor,  and  withheld  from  laborers  under  him,  who  were 
not  provided  for  in  the  statute.  Southwick  v.  The  Packet-boat 
Clyde,  6  Black.  R.  148. 

The  same  construction  is  adopted  in  Missouri.  Iowa,  and  Ar- 
kansas. 11  Mo.  R.  112  :  12  ib.  371  ;  14  ib.  .332.  See  also  16 
lb.  266  ;  1  Greene,  R.  398:  o  Eng.  R.  411.  So  sn-ict  is  the 
latter,  that  a  lender  of  money  to  pay  off  a  lien  debt  will  not  be 
subrogated  to  the  lien.  5  Eng.  R.  411.  The  court  in  ]Missouri 
delivered  a  doctrine  the  other  way.     12  Mo.  R.  371. 

Ohio  is  the  only  State  holding  a  less  strict  construction.  In 
Webster  v.  The  Brig  Andes,  they  extended  the  remedy  to  sub- 
contractors and  day-laborers.  18  Ohio  R.  187.  We  think  the 
dissenting  opinion  of  C.  J.  Hitchcock  in  that  case,  more  conform- 
able to  the  rule  adopted  in  the  current  of  authorities  on  this 
point. 

Judgment  affirmed. 


Henry  W.  Goddard,  plaintiff  in  error,  v.  The  President  a^d 
Trustees  of  the  Town  of  Jacksonville  :  and  The  Same  v. 
The  Same. 

ERROR  TO  MORGAN. 

An  ordinance  which  declares  the  selling  of  spirituous  liquors  a  nuis- 
ance, and  imposes  a  fine  for  the  ofi'ense,  is  valid,  if  the  corporate  pow- 
ers conferred  upon  the  town  are  broad  enough  to  authorize  the  ordi- 
nance. 

This   cause   was  heard   before   Woodson,   Judge,  at  October 
term,  18-53,  of  the  Morgan  Circuit  Court. 

S.  T.  Logan,  for  plaiutiff  in  error. 

M.  McCoNNEL  and  II.  B.  McClike,  for  defendants  in  error. 

Scate.<.  .J.     Goddard  was  convictel  upon  two  cases  for  selling 
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liquors  in  the  town  of  Jacksonville,  contrary  to  an  ordinance  de- 
claring such  sale  a  nuisance ;  and  a  fine  of  $20  was  imposed  in 
each  case.  The  validity  of  that  ordinance  is  the  question  pre- 
sented for  our  consideration.  We  are  of  opinion  that  the  ordi- 
nance is  valid  and  the  conviction  right. 

A  general  law  under  which  towns  were  enabled  to  incorpo- 
rate, was  passed  in  1831,  and  by  the  5th  section,  they  were 
empowered  to  "establish  and  execute  such  ordinances  in  writing, 
not  inconsistent  with  the  laws,  or  the  constitution  of  this  State, 
as  tliey  shall  deem  necessary  to  prevent  and  remove  nuisances." 
Gale  Stat.  382.  In  1835,  Gale  Stat.  381,  sec.  1,  they  were 
further  empowered,  "to  declare  what  shall  be  considered  a  nui- 
sance within  the  limits  of  the  corporation,  and  to  provide  for 
the  abatement  and  removal  thereof."  There  were  many  other, 
and  important  police  powers  conferred  by  these  acts,  and  all 
their  provisions,  Avith  additions,  were  re-enacted  in  1845.  R.  S. 
114.  Among  the  powers,  is  one  "to  provide  that  such 
punishments  may  be  inflicted  for  any  offense  against  the 
laws  of  the  corporation,  as  is  or  may  be  provided  by  law 
for  like  offenses  against  the  laws  of  the  State."  By  a  special 
charter  for  the  town  of  Jacksonville,  Acts  1849,  p.  126, 
the  same  with  additional  police  powers  were  conferred,  and 
among  others,  the  power  "  to  license,  tax,  and  regulate 
auctioneers,  groceries,  ordinaries,  and  all  places  where  spirit- 
ous  or  fermented  liquors  are  sold  by  less  quantity  than 
one  quart,  and  the  venders  of  the  same  ;"  to  regulate  the  fixing 
of  chimneys  and  flues,  and  the  manner  of  using  stoves  and 
stove  pipes,  the  storage  of  gunpowder  and  other  combustible 
materials  ;  to  prevent  the  introduction  of  contagious  diseases, 
to  secure  the  general  health,  and  to  make  quarantine  regulations  : 
to  restrain  and  punish  cruelty  in  the  usage  and  treatment  of  ani- 
mals,— and  many  other  disorders,  indecencies,  and  obscenities  ; 
and  also  to  restrain,  prohibit,  and  suppress  billiard  tables,  ball 
alleys,  tippling-houses,  dram  shops,  gaming,  bawdy,  and  other 
disorderly  houses. 

The  objection  taken  is,  want  of  power  in  the  corporation 
to  declare  and  punish  the  act  of  selling  liquors  as  a  nuisance  ; 
that  they  are  property,  and  our  right  of  acquiring,  holding, 
using,  and  disposing  of  them,  is  both  a  natural  and  constitu- 
tional right,  and  it  cannot  be  invaded,  by  declaring  it  to  be  an 
offense  ;  the  right  may  be  regulated,  but  not  destroyed.  Is  this 
doctrine  sound  and  tenable  as  a  universal  principle  ?  I  think 
not ;  and  will  offer  some  considerations  to  show,  that  while  it  is 
true  as  a  general  principle,  it  is  not  universal,  as  applicable  to 
all  our  personal  rights,  nor  to  all  kinds  of  property ;  either   in 
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the  acquisition,  possession,  use,  or  sale  ;  whether  applied  to  our 
natural  rights,  or  our  constitutional  rights.  I  admit  in  its 
fullest  sense,  the  sacredness  of  our  rights,  to  life,  liberty,  and 
property  ;  of  pursuing  our  happiness  ;  to  security  in  our  per- 
sons, houses,  papers,  and  possessions,  from  unreasonable 
searches  and  seizures  ;  from  ex  post  J  ado  laws,  or  laws  im- 
pairing the  obligations  of  our  contracts  ;  to  protection  against 
the  taiiing  and  applying  our  property  to  the  public  use,  without 
just  compensation;  and  that  we  ought,  for  violations  of  the 
above  rights, and  for  all  injuries  and  wrongs,  to  find  a  certain 
remedy  in  the  laws.  Still,  while  I  admit  all  these,  the  question  is- 
open  as  to  what  are  our  rights,  in  a  constitutional,  political^ 
social  and  a  natural  sense.  Some  of  our  natural  rights,  we 
must  and  do  surrender  or  modify,  in  entering  into  the  social 
state,  and  in  like  manner,  a  part  of  both  our  natural  and  social 
rights  in  entering  into  the  political  state.  The  surrender  and 
modification  of  these,  are  such  as  become  indispensable  to  the 
good  government,  the  due  regulation,  and  well-being  of  society 
and  so  paramount  to  the  individual  good  ;  and  are  compre- 
hended under  the  police  powers  of  government,  so  far  as  crimi- 
nal justice  is  administered.  The  framers  of  Magna  Charla, 
and  of  the  constitutions  of  the  United  States,  and  of  the  State, 
never  intended  to  modify,  abridge,  or  destroy,  the  police  powers 
of  government.  They  only  prohibited  their  exercise  by  ex  post 
facto  laws,  and  regulated  the  mode  of  trial  for  offenses.  This 
view  is  sustained  by  the  uniform  legislation  in  England,  and  in 
the  several  States,  since  the  adoption  of  these  fundamental 
rules,  when  legislating  on  these  powers.  I  am  not  answered, 
in  this  view,  by  the  assertion,  that  it  would  sustain  the  govern- 
ment in  an  invasion  of  our  personal  rights,  libert3%  and  property^ 
in  doing  acts  innocent  and  harmless  in  their  character,  and  in 
the  acquisition,  use,  and  disposition  of  proptrty  alike  harmless, 
by  declaring  them  unlawful,  injurious,  and  public  nuisances  to 
the  community.  The  kinds  and  character  of  such  acts,  acqui- 
sitions, uses,  and  dispositions,  both  of  individuals  and  property, 
have  been  too  long  known  in  and  too  well  settled  by  their 
effects  upon  the  rights  of  others,  and  upon  the  community,  to- 
admit  of  an  arbitrary  invasion  of  private  right.  The  act,  and 
the  thing  with  its  use,  must  be-  judged  and  characterized  by  its 
effects  ;  and  when  these  bring  it  within  the  reason  and  mischiefs 
of  the  law,  though  it  be  of  a  new  class  of  acts  or  things,  or 
uses,  it  must  fall  under  the  powers  of  government  to  regulate  or 
suppress,  as  the  public  good  may  require  the  one  or  the  other  ; 
and  of  these  the  lawgiver  must  judge.  As  civilization 
advanced,    and    wealth  increased,    many   new    arts,    inventions^ 
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and  trades  were  introduced,  and  habits  and  vices  contracted, 
■which,  being  within  the  mischiefs,  required  regulation  or  sup- 
pression, by  the  application  of  the  principles  of  the  common 
law,  or  known  usages  of  society,  or  the  enactment  of  a  new 
statute,  to  add  to,  and  embrace  them  in,  the  catalogue  of 
crimes  and  misdemeanors.  Yet  without  the  regulation  or  prohi- 
bition, the  act,  art,  invention,  trade,  or  thing,  might  and  would 
be  innocent  as  a  mere  matter  or  private  right.  But  when  this 
private  right  becomes  injurious,  noxious,  or  ofl'ensive  to  the  public 
good,  community  have  a  right  to  protection  from  it  ;  and  the 
private  becomes  subordinate  to  the  public  right.  The  right  to 
our  own  gold  and  silver,  and  disposal  of  it,  as  the  owner 
might  choose,  would  surely,  upon  the  same  argument,  include 
the  right  to  put  it  into  the  sbape  of  coin  ;  and  this  either  pure 
or  alloyed  ;  and  also  to  make,  or  purchase,  have,  keep  and  use, 
all  the  necessary  apparatus  for  that  purpose.  We  have  a 
natural  right  to  labor  or  to  rest  ;  yet  we  are  forbidden  to 
become  idlers,  vagants,  or  vagabonds.  We  have  a  right 
to  kill  and  destroy  our  animals  ;  yet  cruelty  to  them  is  forbid- 
den. We  have  a  right  to  give  away  our  property  or  to  destroy 
it  ;  yet  we  may  not  gamble  it  off'.  So  in  relation  to  storing 
powder  in  cities  or  exhibiting  fireworics  ;  the  acts  are  innocent, 
but  their  dangerous  tendency  to  the  community,  in  the  particu- 
lar place,  requires  the  right  of  the  owner  to  become  subordinate 
to  the  public  good,  and  to  be  only  exercised  in  that  manner.  By 
the  argument,  the  prime  objects  and  policy  of  government  are 
overturned  in  this  particular  instance,  and  these  are  the  preven- 
tion of  crime  and  injury.  We  may  punish  the  effect,  but 
we  cannot  remove  or  suppress  the  cause.  We  may  punish  cru- 
elty to  the  beast,  but  Ave  cannot  remove  the  cause  of  cruelty  to 
our  families.  We  punish  the  incendiary  of  our  dwellings  ;  but 
cannot  reach  the  incendiary  of  our  morbid  appetites.  We  pun- 
ish with  death,  one  who  lays  poison  in  wait,  through  malice  ;  but 
he,  who  openly  sells  it  to  us  fur  gain,  is  beyond  our  reach.  We 
should  blush  for  Christian  morality  and  civilization,  when  we 
confess,  either  the  want  of  power  or  niclination,  to  follow  the 
noble  and  humane  example  of  the  Chinese  government,  in  its 
attempt  to  suppress  a  simihir  evil  in  the  opium  trade.  The 
error  is  in  supposing  the  right  claimed,  not  to  be  within  the  regu- 
lation of  the  police  power. 

Blackstono  enumerates  within  the  police  regulations  of  gov- 
ernment, the  plague  ;  the  sale  of  unwholesome  poisons  ;  idle 
soldiers  and  mariners,  wandering  about  the  realm,  or  pretend- 
ing to  be  so  ;  gypsies  ;  "all  those  kinds  of  nuisances  (such  as 
ofeusive     trades    and    manufactures),    which,    when    injurious 
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to  a  private  man,  are  actionable,  are,  when  detrimental  to  the 
public,  punishable  by  public  prosecution  :"  "and  particularly 
the  keeping  of  hogs  in  any  city  or  market  town,  is  indictable  as. 
a  public  nuisance."  "All  disorderly  inns  or  ale-houses,  bawdy 
houses,  gaming-houses,  stage-plays,  unlicensed  booths,  and 
stages  for  rope-dancers,  mountebanks,  and  the  like,  are  pub- 
lic nuisances,"  "Inns  in  particular,  being  intended  for  the  lodg- 
ing and  receipt  of  travelers,  may  be  indicted,  suppressed,  and 
the  innkeepers  fined,  if  they  refuse  to  entertain  a  traveler  without 
a  very  sufficient  cause  ;  for. thus  to  frustrate  the  end  of  their 
institution,  is  held  to  be  disorderly  behavior."  All  lotteries  ; 
the  making  and  selling  of  fire-works  and  squibs,  or  throwing 
them  about  in  the  street  ;  the  making,  keeping,  or  carriage  of 
too  large  a  quantity  of  gunpowder  at  one  time,  or  in  one 
place  or  vehicle  ;  eaves-droppers,  common  scolds,  idlers,  disor- 
derly persons,  rogues  and  vagabonds, and  gaming.  4  Black.  Com. 
161  to  171. 

I  have  enumerated  these  subjects,  within  the  regulation  of  the 
police  power,  at  the  common  law,  and  by  English  statutes,  and 
those  embraced  in  the  powers  of  the  town  charter,  that  it  might 
be  seen  that  the  latter  were  not  as  extensive  as  the  police  power. 
The  objection  urged  against  this  ordinance,  that  it  is  an  invasion 
and  infringement  of  private  rights,  and  private  property,  is  fully 
answered  by  the  maxim,  applicable  in  this  class  of  police  powers, 
sic  ulere  tiio,  ut  alii'na  non  Ixcias,  as  also  in  aifording  private 
redress. 

The  court  in  New  York,  in  Stuyvesant  v.  The  Mayor,  &c., 
has  well  remarked  upon  the  principle  ;  they  say  "it  was  conce- 
ded on  the  argument,  that  the  corporation  have,  in  general, 
power  so  to  order  the  use  of  private  property  in  the  city,  as 
to  prevent  its  proving  pernicious  to  the  citizens  generally."  A 
contrary  doctrine  would  strike  at  the  root  of  all  police  regula- 
tions. Bat  a  distinction  was  attempted,  between  the  interests  in 
question  in  these  cases,  and  property  owned  absolutely  by  an 
individual,  which,  when  one  use  is  forbidden,  can  be  turned  to 
account  in  another  way."  In  this  case  it  was  said  the  property 
was  confined  in  the  grant  to  the  purposes  of  interment,  and  if 
this  particular  use  be  prohibited  by  the  law,  it  works  a  total 
destruction  of  the  right,  and  fails  in  the  character  of  a  mere 
regulation. 

Such  is  undoubtedly  the  consequence,  so  long  as  the  by-law 
continues  in  force.  The  absolute  ownership  must  reside  some- 
Avhere  ;  and  it  should  not  be  in  the  power  of  the  owner  so  to 
cut  up  and  subdivide  the  uses  of  his  property,  as  to  evade  tlje 
•solitary  application    of   police    powers.     A    lot    is    granted  as  a 
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place  of  deposit  for  gunpowder,  or  other  purpose,  innocent  in 
itself,  at  the  time  ;  it  is  devoted  to  that  purpose,  till,  in  the 
progress  of  population,  it  becomes  dangerous  to  the  property, 
the  safety,  or  the  lives  of  hundreds  ;  it  cannot  be  that  the  mere 
form  of  the  grant,  because  the  parties  chose  to  make  it  partic- 
ular, instead  of  general  and  absolute,  should  prevent  the  use  to 
which  it  is  limited,  being  regarded  and  treated  as  a  nuisance, 
when  it  becomes  so  in  fact.  In  this  way  the  legislative  powers, 
essential  to  the  comfort  and  preservation  of  populous  commu- 
nities, might  be  frittered  away  into  perfect  insignificance.  To 
allow  rights  thus  to  a  parcelled  out,  and  secured  beyond  con- 
trol, would  fix  a  principle  by  which  our  cities  and  villages  might 
be  broken  up.  Nuisances  might,  and  undoubtedly  would  be, 
multiplied  to  an  intolerable  extent.  Nor  can  it  make  any 
difference  that  the  right  is  purchased  previous  to  the  passage- 
of  the  by-law,  or  before  it  becomes  necessary.  These 
laws  are  usually  enacted  with  a  view  to  evils  already  existing. 
Till  the  state  of  things  is  such  as  to  render  the  act  complained 
of  a  nuisance  upon  actual  experiment,  no  law  is  passed.  Every 
right,  from  an  absolute  ownership  in  property,  down  to  a  mere 
easement,  is  purchased  and  holden  subject  to  the  restriction, 
that  it  shall  be  so  exercised  as  not  to  injure  others.  Though  at 
the  time  it  be  remote  and  inoffensive,  the  purchaser  is  bound 
to  know  at  his  peril,  that  it  may  become  otherwise,  by  the  resi- 
dence of  many  people  in  the  vicinity ;  and  that  it  must  yield 
to  by-laws,  or  other  regular  remedies,  for  the'  suppression  'of 
nuisances.  We  are  of  opinion  that  this  by-law  is  not  void, 
either  as  being  unconstitutional,  or  as  conflicting  with  what  we 
acknowledge  as  a  fundamental  principle  of  civilized  society,  that 
private  property  shall  not  be  taken  even  for  public  use,  without 
just  compensation.  No  property  has,  in  this  instance,  been 
entered  upon  or  taken.  None  are  benefited  by  the 
destruction  or  rather  the  suspension  of  the  rights  in  question, 
in  any  other  way  than  citizens  always  are  when  one  of  their 
number  is  forbidden  to  continue  a  nuisance.  For  the  same 
reason  there  is  nothing  impairing  the  obligation  of  contracts, 
Avithin  the  sense  of  the  constitution  of  the  United  States." 
"Nor  can  the  length  of  time  during  which  property  has  been 
used  for  a  particular  purpose,  make  any  difi'erence."  7  Cow. 
R.  604,  605,  606. 

I  have  cited  more  at  length  from  the  argument  of  the  court 
in  this  opinion,  because  it  seems  to  me  entirely  applicable  to 
the  case  at  bar.  In  that  case  Trinity  Church,  New  York,  had 
taken  a  grant  of  land  for  a  cemetery,  and  had  enjoyed  it  for 
that  purpose  for  more  than  100   years  ;  yet  its   continuance  for 
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■such  purposes  having  been  declared  a  nuisance,  private  right  had 
to  yield  to  the  public  good,  even  though  the  property  might  not 
he  used  for  any  other. 

It  is  sufficient  to  say,  that  liquors  are  property,  and  their 
•sale  is  as  much  secured  as  that  of  any  other  property.  Their 
sale  for  use  as  a  common  beverage  and  tippling,  is  hurtful  and 
injurious  to  the  public  morals,  good  order  and  well-being  of 
society.  Playing  cards,  and  other  gaming  instruments,  and 
obscene  books,  prints,  and  pictures,  are  likewise  property  ;  and 
the  same  right  of  sale  might  as  justly  be  claimed  ;  yet  no  com- 
plaint is  made  that  even  the  importation  as  well  as  the  sale  is 
forbidden.  When  we  defend  the  sale  of  liquors,  for  the  pur- 
pose of  tippling,  we  surely  draw  our  arguments  from  our  appe- 
tites, and  not  our  reason,  observation,  and  experience.  We 
may  carefully  protect  the  public  morals,  and  the  profligate,  from 
the  evils  of  gaming,  horse-racing,  cock-fighting ;  from  obscenity 
of  prints  and  pictures  ;  from  horses  and  exhibitions  of  mounte- 
banks and  rope-dancers  ;  from  the  offensive  smells  of  useful 
trades,  and  hog-pens  ;  from  the  manufacture  and  exhibition  of 
fire-works  and  squibs ;  from  rogues,  idlers,  vagabonds,  and 
vagrants  ;  and  from  the  dangers  of  pestilence,  contagion,  and 
gunpowder, — yet,  according  to  the  doctrine  contended  for,  this 
right  to  vend  a  slow  and  sure  poison,  as  a  common  beverage, 
must  remain  intact,  and  not  amenable  to  police  regulations  for 
its  suppression,  although  all  the  other  evils  together,  will  not 
destroy  a  tithe  of  the  number  of  human  lives,  nor  produce 
more  moral  degradation,  or  suft'ering,  wretchedness,  and  misery 
in  the  social  relations  of  society  ;  or  pauperism,  vagrancy,  and 
crime  in  the  political  community,  or  pecuniary  destitution  of 
individucals  and  families,  than  will  this  constitutionally  pro- 
tected right  of  destroying  our  neighbors  and  fellows,  for  the  sel- 
fish end  of  our  OAvn  individual,  private  gain.  I  am  utterly 
incapable  of  so  regarding  it,  as  above  all  the  claims  and  inter- 
ests of  society;  the  peace  and  welfare  of  families,  and 
especially  above  the  police  powers  of  government ;  and  shall 
never  be  brought  to  acknowledo;e  the  sacredness  and  inviola- 
bility  of  its  rights,  until  I  shall  be  able  to  forget  all  that  I  have 
seen,  observed,  known,  and  experienced  of  its  destructiveness  of 
all  that  is  estimable  upon  earth.  Viewing  the  great  and  irrepar- 
able mischiefs  growing  out  of  this  practice,  I  am  not  prepared  to 
say  that  another  nuisance  may  not  be  added  to  the  list ;  and  that 
under  the  police  powers,  society  may  find  protection  from  its 
blighting  curse. 

These  corporate  powers,  when  exercised  for  the  purposes  of 
revenue,  or  other  objects  beside  the  legislative  intent  in  making 
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the  grant,  have  been  held  to  be  void,  and  examples  of  this  kind 
are  found  in  the  authorities  cited  by  the  plaintiff  in  this  case  and 
others,  as  in  1  Cush.  R.  493  ;  5  Conn.  R.  391  ;  18  Ohio  R.  525  ; 
2  Cush.  R.  575  ;  4  Mo.  R.  242  ;  2  Ark.  R.  300,  312  ;  5  Cow. 
R.  464. 

But  no  case  is  shown,  holding  an  ordinance  void,  which  was 
made  to  carry  into  effect  a  necessary  and  salutary  regulation,  or  a 
provision  for  the  suppression  and  abateraent  of  a  nuisance. 

A  former  ordinance  of  the  town  of  Jacksonville,  against  sell- 
ing liquor  without  license,  was  sustained  by  this  court,  in  the 
■case  of  King  ef  al.  v.  President  and  Trustees  of  Jacksonville,  2 
Scam.  R.  305,  although  there  was  a  State  law  requiring  a 
license  from  the  county  court  in  force  at  the  same  time.(a) 

Judgments  affirmed. 

Treat,  C.  J.,  dissented. 

{n)  Byers  v.  Trustees  of  Olney,  16  III.  R  35  ;  Trustees  of  Jacksonville 
T.  Holland,  19  111.  R.  272  ;  Pendergrast  t.  City  of  Peru,  20  111.  R.  52  ;  City 
of  Pekin  v.  Smelzel  21  HI.  R.  469  ;  Block  v.  Town  of  Jacksonville,  36  111. 
R.  303  ;  Kettering  r.  Town  of  Jacksonville,  46  III.  R.  ;  Jones  v.  People, 
14  111.  R.  196 
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ABxVTEMENT. 

See  Indictment,  1. 

ABSENT  DEFENDANT. 
See  Chancery,  23-25. 

ACCESSORY. 

1.  An  accessory  before  tlie  fact  is  one  who  stands  by  and  aids,  abets,  or 
assists  in  the  perpetration  of  a  crime,  or  who,  not  being  present,  has 
advised  or  encouraged  the  perpetration  of  it.  Tlie  advice  or  encour- 
agement may  be  by  words,  acts,  signs,  or  motions.  Brennan  et  al.  v. 
The  People,  511. 

2.  An  accessory  before  the  fact  is  deemed  a  princii^al,  and  may  be  jDun- 
ished  accordingly.    lb. 

ACTION. 

1.  In  an  action  upon  a  record  which  shows  that  an  appearance  was 
entered  for  several  defendants,  one  only  being  served,  the  plaintiffs  are 
entitled  j^rima  facie  to  a  judgment.  A  recovery  might  be  defeated  by 
showing  a  want  of  authority  on  tlie  part  of  the  attorney's  who  entered 
an  appearance.     Whittaker  et  al.  v.  Murray  ^<  al.  293. 

2.  The  submission  of  a  pending  action  to  arbitration  operates  as  a  dis- 
continuance of  it.     Eeeve  r.  Mitchell,  297. 

3.  Wliere  A.  agreed  to  deliver  B.  all  the  lumber  which  A.  should  make 
at  his  mills  within  a  specified  time,  at  a  fixed  price,  of  which  one  hun- 
dred dollars  was  paid  at  the  execution  of  the  agreement ;  A.  failed  to 
perform,  whereupon  B.  sued  upon  the  special  agreement  and  recovered 
judgment ;  afterwards  B.  sued  for  money  had  and  received,  to  recover 
the  $100,  paid  on  the  execution  of  the  agreement ;  J  Lid,  that  the 
former  proceedings  and  judgment  were  a  bar  to  a  recoverj'  on  the 
second  action.     Dalton  tt  al.  o.  Bentley,  420. 

4.  Prouse  sued  Leach  in  debt  upon  a  judgment  recovered  in  California. 
Leach  pleaded  r/il  debet  and  mil  ttel  nrord  ;  upon  the  last  plea  the 
judgment  Avas  for  Leach.  Subsequently  Leach  died,  and  the  same 
claim  was  presented  before  the  probate  court  and  allowed  ;  on  appeal 
to  the  circuit  court  the  decision  of  the  probate  court  was  aflirmed  : 

■  Hel'l,  that  the  finding  of  the  court  ui)on  the  plea  of  hkI  tid  record  pre- 
cluded Prouse  from  maintaining  his  action  against  the  administrator 
•    of  Leach.     Foltz  ^■.  Prouse,  4;J4. 

ILL.  R.  VOL.  XV.  39 
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5.  A  former  recovery  will  only  operate  as  a  bar  byway  of  estoppel,  when 
specially  pleaded.     Gray  ct  al.  -v.  Gillilan  etal.,  453. 

6.  A  former  recovery  in  a  court  having  general  or  special  jurisdiction, 
will  conclude  the  same  parties  from  another  trial  of  the  same  causes  of 
action  or  grounds  of  defense.  In  titles  to  realty  there  is  an  exception. 
lb. 

7.  A  former  recovery  will  be  conclusive  when  offered  in  evidence  under 
the  general  issue,    lb. 

8.  The  use  of  the  name  of  a  party  on  the  record  after  his  death  has  been 
suggested,  is  irregular.    Johnson  v.  Bright,  464. 

See  CoNDiTioK ;  Judgment  and  Decree,  9,  10 ;  Jueisdiction  ;  Paet- 
NERsniP,  3  ;  Trespass,  2  ;  Trusts  and  Trustees,  1. 

ADVERSE  POSSESSION. 
See  LmiTATiOKS,  Statute  of. 

AFFIDAVIT. 

1.  A  clerk  of  the  circuit  court  is  authorized  to  administer  an  oath  to  a 
party  making  affidavit  upon  which  to  found  a  ca.  sa.  Fergus  v. 
Hoard,  357. 

2.  Where  an  affidavit  upon  which  a  ca.  sa.  issues,  states  that  the  defend- 
ant has  refused  and  still  refuses  to  surrender  his  estate,  lands,  etc.,  for 
the  satisfaction  of  an  execution,  it  is  a  sufficient  compliance  with  the 
statute,  and  it  need  not  appear  that  a  personal  demand  was  made  of 
the  defendant  by  the  sheriff,  for  the  surrender  of  property.     lb. 

3.  The  declaration  upon  a  bail-bond  need  not  aver  the  truth  of  such  an 
affidavit,  or  that  the  defendant  had  property  which  he  refused  to  sur- 
render. Those  are  facts  which  cannot  be  inquired  into  in  this  collat- 
eral action.     lb. 

4.  It  is  not  necessary  to  state,  in  an  affidavit  to  obtain  a  ca.  sa.,  that  a 
personal  demand  was  made  of  the  defendant  in  execution,  to  surrender 
his  property  for  the  satisfaction  of  the  execution.     lb. 

5.  It  is  as  much  a  refusal  of  the  defendant  to  surrender  his  estate,  for  him 
to  absent  himself  so  that  a  personal  demand  cannot  be  made  of  him, 
and  to  remove  his  property  so  that  it  cannot  be  seized  to  satisfy  the 
execution,  as  it  would  be  if  a  personal  demand  had  been  made,  and  the 
defendant  had  directly  refused  to  surrender  his  property.     lb. 

6.  It  is  not  necessary  in  such  an  affidavit  to  state  that  the  defendant  had 
property  which  he  refused  to  surrender,  that  feet  being  implied  in  the 
statement,  that  he  refused  to  surrender  his  propertj\     lb. 

7.  In  such  case,  if  the  affiant  did  not  know  or  believe  that  the  defendant 
had  property,  somewhere,  which  he  withheld,  he  would  be  guilty  of 
perjury  in  swearing  that  the  defendant  refused  to  surrender  his  prop- 
erty,   lb. 

AGENT. 

1.  Where  a  number  of  persons  are  intrusted  witli  powers  in  matters  of 
public  concern,  and  all  of  them  are  regularly  assembled  and  consulting, 
the  majority  may  act  and  determine,  if  their  authority  is  not  otherwise 
limited  and  restricted.     Louk  v.  Woods,  256. 

2.  In  such  case  where  a  report  is  only  signed  by  two  of  three  viewers  of 
a  road,  it  will  be  presumed  that  the  third  was  present  and  consulting, 
until  the  contrary  is  shown,     lb. 

See  Evidence,  IS;  Frauds,  3-7  ;  Usury,  1. 


INDEX.  599 


AMENDMENT. 

1.  Sheriffs  may  make  amendments  to  tlieir  returns,  without  notice  to  the 
opposite  party,  even  after  their  term  of  office  has  expired.  Morris  «. 
Trustees  of  Schools,  2G6. 

2.  In  actions  of  ejectment,  the  court  may  allow  a  declaration  to  .be 
amended,  by  adding  a  count,  making  new  parties  plaintifl's.  Chapin 
V.  Curtenius  et  r/Z.,  427. 

See  Chancery,  13. 

APPEAL. 

1.  Unless  in  cases  where  it  appears  that  a  justice  has  no  jurisdiction,  in 
appeals,  the  circuit  court  will  give  the  parties  a  trial  upon  the  merits 
of  their  conti'oversy,  without  regard  to  forms  or  technicalities.  Vaughau 
«.  Thompson  et  al.,  39. 

2.  Appeals  from  penalties  for  assault  and  battery,  should  be  entered  be- 
fore the  clerk  of  the  circuit  court.  The  act  of  the  9th  February,  1853, 
did  not  change  existing  acts,  as  to  the  mode  of  taking  an  appeal ;  but 
extended  the  right  to  appeal  to  cases  not  previously  provided  for,  and 
authorized  the  amendment  of  appeal-bonds.     Ham  y.  The  People,  302. 

3.  An  appeal  is  not  allowed  to  a  party  from  a  judgment  in  his  own  favor  ; 
he  must  prosecute  a  writ  of  error.    Addix  et  al.  v.  Fahnestock  et  al.,  448. 

See  Writ  op  Error,  2. 

ARBITRAMENT  AND  AWARD. 

1.  Courts  can  only  acquire  jurisdiction  over  awards  of  arbitrators,  to 
enter  judgments  upon  them,  where  the  submission  and  award  are  in 
conformity  to  the  statute.     Low  et  al.  v.  Nolte,  368. 

2.  In  all  other  cases  of  submission  to  arbitrators,  the  parties  will  be  left 
to  their  common  law  remedies.    lb. 

3.  Every  intendment  is  made  in  favor  of  an  award.  Root «.  Renwick,  461. 

4.  It  will  not  be  presumed  that  arbitrators  acted  fraudulentlj',  because 
they  rejected  evidence  in  relation  to  an  issue  before  them,  but  the  in- 
ference will  be  that  other  evidence  had  so  far  settled  that  inquiry  as  to 
render  further  proofs  unnecessary.     lb. 

5.  Where  allegations  charged  fraud  and  corruption  against  arbitrators, 
the  proof  must  pursue  the  charges  ;  error  of  judgment  in  law,  mistake 
of  facts,  or  in  the  amount  allowed,  cannot  be  shown.     lb. 

6.  A  mere  allowance  of  too  little  or  too  much,  wiU  not  raise  in  itself  a 
presumption  of  fraud.     I  b. 

7.  In  the  absence  of  fraud,  where  matters  of  law  and  fact  are  referred  to 
arbitrators,  their  award  is  conclusive;  if  they  are  silent  as  to  the  law 
on  the  face  of  the  award,  although  they  may  mistake  it.    lb. 

See  Action,  2. 

ASSAULT  AND  BATTERY. 

1.  In  an  action  for  assault,  battery,  and  imprisonment,  if  the  plea  to  it 
professes  to  answer  the  assault,  tfec.,  and  imprisonment,  the  &c.  will 
make  the  plea  broad  enough  to  answer  the  battery  complained  of 
Bryan  v.  Bates,  87. 
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ASSESSOR. 
See  Tax,  5,  6. 

ASSIGNMENT. 

1.  Property,  in  the  hands  of  an  assignee  for  the  purpose  of  paying  cred- 
itors, cannot  be  reached  by  attachment  or  garnishee  process.  Kimball 
V.  Mulhern  ctaL,  205. 

2.  Assignees  of  a  baulirupt  may  maintain  trover  for  the  conversion  of  a 
promissory  note  covered  by  tlie  assignment ;  which  gives  them  a  prop- 
erty in  the  note  and  a  right  to  possession.  Chickering  et  al.  v.  Ray- 
mond et  al.,  362. 

See  Bank  op  Illinois. 

ASSUMPSIT. 

1.  The  action  for  use  and  occupation  is  founded  upon  a  contract,  express 
or  implied,  and  the  relation  of  landlord  and  tenant  must  exist  between 
the  parties.     Dudding  v.  Hill,  61. 

2.  If  A.  pays  money  to  B.  to  be  applied  to  a  particular  purpose,  and  B. 
delivers  the  same  money  to  C .  to  be  applied  bj^  C.  to  the  same  purpose ;  if 
C.  misapplies  the  money,  A.  may  recover  the  money  back  from  G.  in 
an  action  for  money  had  and  received.     Critzer  v.  McConnel,  172. 

3.  Dues  payable  out  of  a  particular  fund,  cannot  be  recovered  in  debt  or 
assumpsit ;  the  appropriate  remedy  is  by  mandamus,  after  the  account 

-has  been  audited  by  the  proper  officer.    Illinois  State  Hospital  v.  Hig- 
gins,  185. 

See  Action,  3. 


ATTACHMENT. 

1.  An  attachment  cannot  be  levied  upon  an  equitable  interest  in  land.. 

Lowry  et  al.  v.  Wright  et  al.,  95. 
3.  Objections  that  an  attachment  bond  is  defective,  cannot  be  raised   for 

the  first  time  in  this  court.      They  should  tirst  be  made   in  the    court 

below.     Morris  >:.  Trustees  of  Schools,  266. 

3.  Two  writs  of  attachment  may  be  issued  at  the  same  time  to  difl'erent 
counties.     lb. 

4.  The  sheriff  executing  an  attachment  should  make  a  return  as  to  the 
defendant,  or  the  plaintifl' cannot  proper]}^  proceed  to  judgment.     lb. 

5.  It  is  not  necessary  in  advertising  notice  to  defendants  in  attachment,, 
to  state  what  counties  the  writs  were  issued  to,  or  give  a  description 
of  the  property  attached,     lb. 

See  Affidavit  ;  Assignment,  1  ;  Garnishjient  ;  Ships  and  Shipping,  5. 


ATTORNEY  AT  LAW. 

See  Judgment  and  Decree,  9. 

AUCTIONEER. 

See  Frauds,  3-7. 
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AUTREFOIS  ACQUIT. 

1.  A  person  indicted  for  murder  may  be  found  guilty  of  manslaughter, 
and  such  finding  amounts  to  an  acquittal  of  the  charge  of  murder,  and 
the  accused  cannot  again  be  put  on  trial  for  murder.  Brennan  et  al.  v. 
The  People,  511. 

2,  A  verdict  of  acquittal  or  conviction  is  a  bar  to  a  subsequent  prosecu- 
tion for  the  same  ofl'ense,  although  no  judgment  has  been  entered  upon 
it.     lb. 

S.  In  an  indictment  for  murder,  and  a  verdict  found  for  manslaughter,  if 
the  accused  seeks  and  obtains  a  new  trial,  he  will  onlj^  be  tried  for  the 
offense  of  which,  he  was  found  guilty.     lb. 

BAIL. 

See  Recogisizaxce 


BAILMENT. 

1.  In  an  action  against  a  common  carrier  to  recover  the  value  of  goods 
not  delivered  ;  it  is  held,  that  the  evidence  of  a  witness,  who  states  that 
he  knows  the  goods  were  carefully  packed,  and  that  he  saw  them  taken 
away  by  a  draymen,  and  saw  the  bills  ot  lading  after  they  were  signed, 
giving  the  particular  facts  of  liis  knowledge,  is  proper  for  the  con- 
sideration of  the  jury,  and  may  be  held  as  sufficient  evidence  of  the 
fact  that  the  goods  were  shipped  and  in  good  order.  Scholes  et  al.  v . 
Ackerland  et  al.,  41  A. 

2.  Carriers  should  show  a  delivery  in  good  order  in  pursuance  of  the  con- 
tract in  the  bill  of  lading ;  something  more  than  putting  goods  on  shore 
or  on  a  wharf,  must  be  shown.  Notice  to  the  consignee,  or  sone  excuse 
for  not  giving  it,  and  a  reasonable  time  should  be  given  to  attend  and 
receive  the  goods,     lb. 

3.  Carriers  by  coasting  vessels,  should  on  landing  goods,  give  notice  to 
the  owner  of  the  fact,  or  if  to  be  delivered  to  a  consignee,  and  he  refuse 
to  receive  them,  the  carrier  must  safely  secure  them,  or  he  will  be  liable 
for  any  loss  that  may  occur.     Crawford  et  al.  v.  Clark  et  al.,  561. 

See  Bankrupt  ;  Railroads,  1. 

BANK-BILLS. 
See  Execution,  2. 

BANK  OF  ILLINOIS. 

One  of  several,  nor  all  the  assignees  in  conjunction,  appointed  to  wind 
up  the  affairs  of  the  Bank  of  Illinois,  is  or  are  authorized  to  make  a 
compromise  with  any  debtor  of  the  bank;  b_v  which  the  securitj"  of  the 
bank  or  the  trust  fund  will  be  diminished,  unless  some  advantage  will 
accrue  by  such  compromise  to  the  creditors  of  the  bank.  Thomas  v. 
Sloo  etal.,Q6. 

BANKRUPT. 

Where  one  receives  the  money  or  property  of  another  as  agent  or  bailee, 
the  title  to  which  is  to  remain  in  the  principal,  and  which  is  to  be  paid 
over  or  delivered  to  him,  or  to  be  used  in  a  particular  way,  or  for  a 
.specific  purpose  for  his  use  ;  then  the  money  or  property  is  held  or 
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received  in  a  fiduciary  capacity  or  as  trustee.     Matteson  et  al.  v.  Kel 
loggetal,  547. 

See  Assignment,  2. 

BILL  OF  EXCEPTIONS. 
See  Supreme  Court. 

BILLS  AND  NOTES. 

1.  A  plea  of  failure  of  consideration  cannot  be  interposed  to  a  note  in 
the  hands  of  a  bonajule  assignee  before  maturity.  Harloww.  Boswell,  56. 

2.  The  liability  of  an  assignor  of  a  note  assigned  in  the  State,  will  be 
governed  by  our  laws.     Crouch  v.  Hall,  363. 

3.  To  excuse  a  want  of  diligence  by  suit  against  the  maker  of  a  note, 
the  declaration  should  show  why  a  suit  would  have  been  unavail- 
able.   I  b. 

4.  On  a  common  law  question,  the  courts  of  one  State  will  assume  that 
the  common  law  is  in  force  in  a  sister  State.    lb. 

5.  At  common  law,  want  of  consideration  is  a  good  defense  to  a  note  in 
the  hands  of  the  payee,  or  an  indorsee  after  maturity.     lb. 

6.  A  promissory  note  signed  by  several  parties  assuming  to  represent  a 
printing  company,  will,  when  presented  as  proof,  entitle  the  party  to 
a  judgment ;  unless  a  plea,  verified  by  affidavit,  jjuts  in  issue  the  au- 
thority of  the  parties  making  the  note,  to  bind  the  other  members  of 
the  company.    Dwight  v.  Newell,  333. 

See  Contract,  3  ;  Executor  and  Administrator,  7 ;  Mortgage,  8-,^ 

BOND. 

See  Attachment,  2. 

BRIDGES. 

See  Tax,  19,  20 

{Carrier,   LinUlity  of,  4G8,  561.) 

CHANCERY. 

{Exhibits  must  be  Produced,  402.) 

1.  In  chancery  an  answer  is  evidence  only  so  far  as  it  is  responsive  to  th e- 
allegations  of  the  bill.     Cummins  «.  Cummins,  33. 

2.  When  matters  in  discharge  are  stated  in  the  answer,  they  must  be 
proven,  unless  in  cases  where  the  same  matter  or  statement  that  creates 
the  charge  also  shows  its  discharge.     Jb. 

3.  Smith,  without  authority  from  Evans  the  owner,  contracted  to  sell 
certain  land  to  Clement.  Subsequently,  Evans  approved  of  the  trans- 
action, so  far  as  to  make  a  quitclaim  deed  of  the  premises  to  Clement, 
and  delivered  it  to  Smith,  as  an  escrow,  with  the  authority  to  deliver 
the  deed  to  Clement  upon  the  performance  of  certain  conditions  ;  after 
this.  Smith  abandoned  Evans'  interests,  and  confederated  with  Clem- 
ent to  defraud  Evans  out  of  whatever  interest  he  might  have  in  the 
land.  Smith  delivered  the  deed  to  Clement  without  the  performance 
of  the  conditions  on  which  alone  both  he  and  Clement  knew  it  was  to 
be  delivered. 

Held,  that  a  court  of  equity  would  decree  the  cancellation  of  the  deed 
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under  the  circumstances,  and  also  that  Clement  restore  the  possession 
of  the  property,  and  that  he  account  for  the  rents  and  profits.  Clem- 
ent et  al.  V.  Evans,  92. 

4.  Held,  also,  that  Clement,  who  had  purchased  an  adverse  title,  was  not 
bound  to  surrender  that,  and  that  he  might  lawfully  acquire  an  adverse 
title.  And  it  was  further  hdd,  that  Clement  could  not  now  claim  the 
land,  under  the  deed  from  Evaus,  by  complying  with  the  original  con- 
tract made  with  Smith  ;  that  it  was  too  late  to  ask  specific  jjerformance 
of  the  contract,  after  having  evaded  and  repudiated  it.     Ih. 

5.  Respondent  cannot  object  to  the  sufliciency  of  the  complainant's 
proof,  where  the  bill  has  been  taken  as  confessed.  Johnsons.  Donnell 
et  al.,  98. 

6.  A  verdict  upon  an  issue  out  of  chancery,  does  not  necessarily  consti- 
tute the  basis  of  the  adjudication  of  the  suit.     Sibert  v.  McAvoy,  106. 

7.  If  a  party  desires  to  have  a  mistake  in  a  contract  corrected,  he  must 
resort  to  equity  for  that  purpose,  before  he  submits  the  contract  to  a 
court  for  adjudication.    lb. 

8.  Contracts  can  only  be  reformed  for  mistakes  of  fact.     11)'. 

9.  The  purchaser  at  a  sheriff's  sale,  upon  an  execution,  of  land  in  which 
the  defendant  in  execution  had  but  an  equitable  interest,  if  he  seeks 
to  recover  the  land,  should  show  that  the  defendant  in  execution,  at 
the  time  of  the  levy  and  sale,  had  such  an  equitable  title  as  could  have 
been  enforced  by  himself     Hatch  et  al.  v.  Wagner,  127. 

10.  It  is  the  right  and  duty  of  a  court  of  equity  to  determine  from  the 
circumstances  of  the  case,  as  bearing  upon  the  rights  of  parties, 
whether  it  will  assume  jurisdiction  in  cases  of  fraud,  or  not ;  and  the 
court  will  interfere  upon  a  proper  case  presented  to  set  aside  a  title 
fraudulently  obtained.     Kennedy  i\  Northup  et  al.,  148. 

11.  A  supplemental  bill  cannot  be  filed  after  a  decree  of  dismissal  of  the 
bill  to  which  it  is  a  supplement.     Burke  v.  Smith  et  al.,  158. 

12.  Where  leave  was  given  by  the  court  to  file  an  amended  and  supple- 
mental bill  in  a  case  whieh  had  been  dismissed,  and  afterwards  the 
court  on  motion  dismissed  such  amended  and  supplemental  bill : — Held, 
that  such  dismissal  was  proper.     lb. 

13.  Matters  which  occurred  prior  to  the  filing  of  the  original  bill,  and 
not  stated  therein,  should  be  brought  into  the  suit  by  amendment.     lb. 

14.  Matters  which  have  occurred  since  the  filing  of  the  bill,  should  be 
brought  in  by  supplemental  bill.     lb. 

15.  The  general  rules  of  equity  require  that  all  persons  materiallj^  inter- 
ested in  the  subject  or  object  of  a  suit,  however  numerous,  must  be 
made  parties.     Whitney  et  al.  r.  Mayo  etal.,  251. 

16.  In  cases  of  voluntary  associations,  equity  will  not  sustain  a  bill  filed 
by  a  portion  of  the  members,  unless  the  others  are  made  defendants.  lb. 

17.  The  same  principle  prevails  where  the  officers  or  a  committee  of  a 
church  sue.     Jb. 

18.  If  parties  in  interest  refuse  to  join  in  bringing  suit,  they  may  be  made 
defendants,  notwithstanding  their  true  interest  may  be  with  the  com- 
plainants,   lb. 

19.  Where  it  is  wholly  impracticable  to  make  all  who  are  interested  par- 
ties, the  exception  has  its  force ;  justice  will  not  be  denied,  and  the 
suit  may  proceed  without  all  the  parties,  and  against  such  as  may  be 
joined.     lb. 

20.  A  party  having  a  right  of  action  against  the  ancestor,  is  not  (in  this 
State)  to"be  delayed  in  his  remedy  because  of  the  non-age  of  those  on 
whom  the  laAV  casts  the  liability.     Enos  v.  Capps,  277. 

21.  Legal  and  equitable  remedies  stand  upon  the  same  footing  in  this 
respect.     lb. 

22.  A  certificate  which  declares  that  an  advertisement  was  published 
"for  four  successive  weeks,  the  first  publication  having  been  made  on 
the  8th  day  of  March,  1850,"  will,  in  a  chancery  proceeding  against 
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iinknowTi  persons,  &c.,  confer  jurisdiction  on  tlie  court ;  although  said 
certificate  proceeds  to  state,  "'and  the  last  on  the  26th  of  April,  1850," 
the  inference  will  be  that  the  certificate  was  published  eight  weeks, 
and  in  a  collateral  proceeding,  the  presumption  would  be  that  the 
court  had  other  evidence  that  publication  was  duly  made.  Pile  v. 
McBratney  etal.^  314. 

23.  An  afiidavit  filed  with  a  bill  which  states  that  the  defendants,  except 
one,  heirs,  &c.,  and  persons  unknown,  are  interested  in  the  suit,  are 
non-residents,  &c.,  with  an  advertisement  in  due  form,  will  give  the 
court  jurisdiction,  as  fully  as  if  the  defendants  had  been  before  the 
court  by  their  proper  names.     lb. 

24.  A  plaintiif  need  not  prove  that  a  deceased  person  has  left  heirs,  nor 
need  he  prove  who  are  such  heirs.    Ih. 

25.  A  judgment  or  decree  is  prima  facie  evidence  against  third  persons 
of  a  fact  that  was  necessarily  found  thereby  ;  as  where  such  fact  may 
be  established  by  proof  of  general  reputation.     Ih. 

26.  It  is  too  late  to  object  on  error  that  there  was  no  formal  order  direct- 
ing a  feigned  issue,  and  that  the  court  had,  without  such  order,  con- 
sidered the  finding  of  the  jury.    Williams  v.  Bishop  et  al.,  553. 

27.  On  the  trial  of  feigned  issues  the  chancellor  may  order  several  new 
trials,  until  his  conscience  is  satisfied  ;  and  he  may  determine  the  case 
contrary  to  the  finding.     lb. 

28.  Three  parties,  each  having  improvements  on  separate  portions  of  a 
quarter  section  of  land,  which  was  owned  by  another,  entered  into  an 
agreement  that  each  should  endeavor  to  purchase  the  land  for  the  ben- 
efit of  all ;  that  two  of  them  should  have  40  acres  each,  and  the  other 
the  residue  ;  one  of  them  purchased  the  land  in  the  name  of  his  brother. 
HeM,  that  he  should  convey  to  the  others  ;  and  that  a  quarter  section 
of  land  will  be  presumed  to  contain  160  acres  of  land,  unless  the  con- 
trary is  shown.     Doj-le  v.  Wiley,  576. 

{Pleas  inp.  11.) 

See  CoKPOKATiON,  4,  6,  7  ;    Guardian  xVnd    Ward,  11 ;   Makshaxixg 
Assets  ;  Mortgage,  8. 

{Bill  Dismissed  for  want  of  Proper  Parties  no  Bar,  p.  11) 

CITIES. 

1.  The  powers  of  the  cities  and  their  ministerial  officers,  and  their  min- 
isterial duties,  continue  and  were  not  changed  by  the  new  constitution. 
And  the  city  marshal  of  the  city  of  Springfield  has  the  power  to  arrest 
without  warrant,  any  ofiender,  for  violations  of  certain  ordinances, 
committed  in  his  presence.     Bryan  v.  Bates,  87,  (443.) 

2.  The  principle  laid  down  in  the  case  of  The  People  v.  Maynard,  14  111. 
Rep.,  does  not  aftect  the  general  police  powers  of  cities,  but  has  refer- 
ence only  to  the  judicial  powers  of  mayors,  acting  as  a  court  under  city 
ordinances,    lb. 

CLERK. 

See  Affidavit,  1. 

COMMON  CARRIER. 

See  Bailmext. 

CONDITION. 

Where  a  party  granted  the  right  of  way  to  a  railroad  company  across  his 
land  by  deed,  upon  condition  that  the  company  should  fence  the  road 
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within  a  reasonable  time,  which  the  company  neglected  to  do  : — Heldy 
that  an  action  on  the  case  will  lie  to  recover  damages  sustained  by  the 
omission  of  the  company  to  build  the  fence.  Conger  v.  The  Chicago 
and  Eock  Island  Railroad  Co.,  806. 

{Consideration,  Failure,  249.) 

CONSPIRACY. 

See  Evidence,  20. 

CONSTITUTIONAL  LAW. 

1.  The  eleventh  section  of  the  fifth  article  of  the  constitution  of  Illinois, 
which  provides  that  no  person  shall  be  eligible  to  the  office  of  judge  of 
any  court  in  this  State,  who  is  not  a  citizen  of  the  United  States,  and 
who  shall  not  have  resided  in  this  State  five  years  next  preceding  his 
election,  and  who  shall  not  for  two  years  next  preceding  his  election 
have  resided  in  the  division,  circuit,  or  county  in  Avhich  he  shall  be 
elected,  applies  only  to  judges  of  courts  established  or  recognized  by 
the  constitution,  and  which  are  required  to  be  elected  by  the  voters  of 
divisions,  circuits,  and  counties.     The  People  v.  Wilson,  388, 

2.  The  constitution  is  not  a  grant  of  power,  but  a  limitation  of  the  power 
of  the  legislature.  And  it  is  competent  for  the  legislature  to  establish 
inferior  courts  of  civil  and  criminal  jurisdiction  in  the  cities  of  this 
State,  and  to  prescribe  the  qualifications  of  the  judges  of  such  courts.  Ih. 

See  Statutes,  4  ;  ScnooLs,  3. 

CONTRACT. 

1.  Where  A.  agreed  in  consideration  of  a  note,  to  convey  toB.  by  deed  of 
warranty,  the  free,  full,  and  exclusive  right  and  privilege  of  using  and 
running,  in  a  certain  township,  Page's  portable  saw-mill,  in  a  suit  upon 
the  note,  failure  of  consideration  having  been  pleaded,  it  was  held  not 
to  be  erroneous  to  instruct  the  jury,  "that  an  acceptance  of  a  quitclaim 
deed,  instead  of  a  deed  of  warranty,  would  be  binding,  if  the  jury  be- 
lieved from  the  evidence,  that  the  party  proceeded  under  the  quitclaim 
deed,  to  use  and  enjoy  the  right  conveyed  by  it."  'Kvanej  et  al.  c . 
Turner,  182. 

2.  A.  sold  to  B.  a  tract  of  land,  for  which  B.  paid  a  certain  sum  in  hand, 
and  was  to  pay  an  additional  sum  whenever  the  Supreme  Court  should 
decide  that  a  patent  title  was  superior  to  a  tax  title  ; — Held,  that  the 
court  having  decided  that  the  revenue  laws  referred  to  by  the  parties 
were  valid  and  constitutional,  B.  was  released  from  his  obligation  to 
A.     Markham  v.  Stevenson,  209. 

3.  In  an  action  upon  an  instrument  promising  to  pay  a  certain  sum  to  A. 
B.,  with  a  proviso  that  the  maker  might  settle  the  amount  with  a 
third  person,  or  if  A.  B.  was  compelled  to  pay  said  amount  to  such 
third  person,  then  agreeing  to  settle  it,  if  practicable,  in  thirty  days  : 
Held,  tliat  such  an  instrument  was  not  a  promissory  note,  and  although 
the  plaintiff  averred  in  his  declaration  that  he  had  paid  the  amount 
to  such  third  person,  and  that  the  defendant,  the  maker,  had  not  paid 
him  or  such  third  person,  yet  the  plaintiff"  was  not  entitled  to  recover 
upon  ofl:'ering  the  instrument  in  evidence  alone,  without  proving  the 
truth  of  his  averment.     Smalley  v.  Edey,  824. 

4.  Where  a  contract  requires  that  a  party  shall  "clear,  grub,  and  pile  the 
brush,  all  to  be  done  in  good  order  on  all"  of  a  described  piece  of  land, 
through  which  was  a  ravine  ;  it  is  erroneous  to  admit  evidence  that  it 
was  not  usual  in  the  neighborhood  to  grub  such  ravines,   or  that  a 
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farm  would  be  better  without  having  them  grubbed,  especially  when 
the  party  insists  upon  his  right,  under  the  contract  to  have  such  grub- 
bing done.     Holmes  v.  Stummel,  412. 

5.  The  word  "clear"  in  such  connection  applies  to  brush  too  small  to  be 
grubbed,  and  not  to  large  trees.     lb. 

6.  If  a  party  covenants  with  A.  and  B.  to  give  them  a  certain  share  of 
property  which  may  be  recovered  by  them  in  ejectment,  if  B.  leaves 
the  country,  and  A.  renders  such  service  with  the  consent  of  the  party, 
as  enables  him  to  compromise  with  his  contestants,  A.  will  be  entitled 
to  receive  the  remuneration  promised  to  A.  and  B.  Johnson  v. 
Bright,  464. 

7.  A.  in  such  case  would  not  be  discharged  from  his  obligation  to  prose- 
cute the  suits,  although  the  party  for  whom  he  was  acting  might  refuse 
the  services  of  A.  alone.     lb. 

8.  And  although  the  suits  were  compromised,  still  the  liability  contin- 
ues,   lb. 

(Exchange,  510.) 

See  Bills  and  Notes,  5  ;  Chancery,  7,  8  ;  Covenant,  3  ;  Evidence,  7, 
16;  Frauds,  1,  2  ;  Judgment  and  Decree,  10  ;  Landlord  and  Ten- 
ant, 2  ;  Pauper,  1  ;  Sale,  3,  7,  8 ;  Warranty,  1. 

CONTRIBUTION. 
See  Principal  and  Surety,  1,  4. 

CORPORATION. 

1.  Where  the  charter  of  a  navigation  company  authorized  the  entering 
upon  the  lands  adjoining  the  works  to  be  constructed,  and  taking  ma- 
terial therefrom,  leaving  the  owner  of  the  land  to  apply  to  the  circuit 
court  for  an  assessment  of  damages,  the  owner  of  material  taken  by 
contractors  in  the  employ  of  the  company,  under  the  provisions  of  the 
charter  which  is  applied  to  the  works  to  be  constructed,  may  recover 
compensation  from  the  company  for  the  material  so  taken,  Hinde  v. 
Wabash  Navigation  Co.,  72. 

2.  A  suit  should  be  brought  against  a  corporation,  and  not  against  the 
individuals  incorijorated  by  a  common  appellation.  Illinois  State  Hos- 
pital D.  Higgius,  185. 

3.  Where  a  corporate  company  receives  money  and  gives  a  mortgage  to 
secure  its  re-payment,  the  company  cannot  avoid  liability  by  question- 
ing the  authority  of  the  persons  making  the  loan.  Ottawa  Northern 
Plank  Road  Co.  r.  Murray,  336. 

4.  An  injunction  will  lie  to  restrain  commissioners  who  have  been 
appointed  under  an  act  of  the  legislature  to  obtain  subscriptions  to  the 
caioital  stock  of  a  company  to  a  certain  amount,  and  then  to  proceed  to 
the  election  of  directors  to  manage  the  aftairs  of  the  company,  after 
they  have  once  acted  under  the  law  and  directors  have  been  elected, 
from  proceeding  further  in  the  premises.     Smith  v.  Bangs,  et  nL,  399. 

5.  In  such  a  case,  where  the  prerequisites  of  the  charter  have  been  com- 
plied with,  the  corporation  comes  regularly  into  existence,  and  the 
powers  of  the  commissioners  are  at  an  end.     lb. 

6.  If  the  managers  of  a  corporation  are  about  to  engage  in  an  enterprise 
not  contemplated  by  the  charter,  or  to  applj^  its  funds  or  credit  to  other 
purposes  than  those  specified  in  it,  a  court  of  equity  will  interfere  by 
injunction.     lb. 

7.  A  court  of  equity  will  interfere  by  injunction,  where  public  officers, 
under  claim  of  right,  are  proceeding  illegally  to  impair  the  rights  or 
injure  the  propeity  of  individuals  or  corporations,  or  where  it  is  neces 
sary  to  prevent  multiplicity  of  suits.     lb. 

See  Insane  Hospital  ;  Jurisdiction  ;  Mortgage,  5  ;  Tax,  17,  20. 
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(When  a  Majority  may  Bind,  2G2,  478.) 
(WaiTmit  not  Necessary  to  he  tinder  Seal,  478.) 

COSTS. 

The  successful  party  to  a  suit  in  the  circuit  court  is  not  allowed  to  recover 
the  fees  of  more  than  four  witnesses,  unless  the  court  shall  certify  that 
a  greater  number  was  really  necessar3^  The  Peoria  and  Bureau  Val- 
ley Railroad  Co.  v.  Bryant,  438. 

See  Judgment  and  Decree,  11. 

COUNTY  COURT. 
See  Sheriff,  1,  3,  3  ;  County  Treasurer. 

COUNTY    TREASURER. 

A  county  court  or  board  of  supervisors  can  only  remove  a  county  treas- 
urer for  one  of  the  causes  specified  in  the  statute;  they  do  not  possess 
general  powers  of  removal.    Clark  v.  The  People,  213. 

See  Quo  Warranto,  1,  2. 

COURTS. 
See  Constitutional  Law,  1,  2. 

COVENANT. 

1.  In  order  to  maintain  an  action  upon  a  covenant  of  warranty,  the  party 
suing,  if  he  has  neglected  to  give  notice  to  the  warrantor  of  the  pen- 
dency of  the  action  in  ejectment,  by  which  he  has  been  evicted,  must 
come  prepared  to  prove  that  the  eviction  was  by  force  of  an  adverse 
or  superior  title  ;  and  that  if  the  warrantor  had  appeared  and  defended 
the  action  of  ejectment,  he  could  not  have  prevented  a  recovery.  Sisk 
V.  Woodrufi",  15. 

3.  "Where  a  party  is  in  quiet  possession  of  land  conveyed  to  him  by  deed 
in  which  the  wife  has  not  joined,  he  is  not  entitled  in  an  action  against 
him  to  claim  credit  on  account  of  dower  interest,  where  proceedings 
have  not  been  commenc(id  by  the  widow  to  obtain  such  interest. 
Ayres  v.  McConnel,  230. 

3.  It  is  a  sufficient  defense  to  an  action  upon  a  note  to  set  up  a  breach  of 
a  covenant  of  warranty  in  a  deed  for  land,  for  the  price  ofwhich  the  note 
was  given.     Slack  v.  McLagan,  342. 

4.  A  decree  or  a  judgment  for  the  purchase  money  does  not  necessarily 
imply  a  vendor's  lien.     lb. 

See  Public  Lands,  2. 

( Criminal  Law — Seixirate  Trials,  537.) 

{Groceries,  588.) 

CROPS  AND  EMBLEMENTS. 

See  Landlord  and  Tenant,  3  ;  TnaTER,  2. 

DAMAGES. 

See  Mount  Sterling  ;  Recognizance,  4  ;  Replevin,  6-8  ;  Roads. 

{Death — Proof  of  hoic  made,  314.) 
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DEBT. 


1.  Where  forfeitures  or  penalties  are  imposed,  and  no  form  of  action  is 
given,  debt  will  lie.     Vaughan  v.  Thompson  et  ai.,  39. 

See  Pleading,  2  ;  Recogxizance,  3. 


DEBTOR  AND  CREDITOR. 

1.  The  creditor  of  a  deceased  person  may  reach  the  lands  of  decedent  in 
the  hands  of  the  heir  or  devisee,  where  the  personal  estate  is  not  suffi- 
cient for  the  payment  of  the  debts.     Ryan  -v.  Jones,  1. 

2.  Real  estate  aliened  bona  fide  by  heirs  or  devisees,  before  action  brought, 
is  not  subject  to  sale  for  the  debts  of  the  ancestor  or  devisor,  but  the 
heir  or  devisee  is  personally  liable  for  the  value  of  the  lands,     lb. 

3.  Every  devise  of  real  estate  is  fraudulent  and  void  as  against  exist- 
ing creditors  of  the  devisor,     lb. 

4.  Creditors  may  enforce  the  liability  of  heirs  and  devisees,  by  a  joint 
action  against  the  legal  and  personal  representatives  of  a  deceased  per- 
son. He  may  sue  the  jDersonal  representative  and  the  heirs  or  devisees 
jointly,  or  he  may  sue  them  all  jointly,     lb. 

5.  The  personal  representative  should  be  joined  in  the  action,  except 
where  a  judgment  has  been  obtained  against  him,  and  there  are  no 
assets  in  his  hands  ;  and  where  the  estate  was  not  administered  on 
within  one  year  from  the  death  of  the  testator  or  intestate.    lb. 

6.  The  personal  estate  of  a  decedent  is  primarily  liable  for  the  payment 
of  the  debts,  and  must  be  exhausted  before  resort  can  be  had  to  the 
real  estate.     lb. 

7.  Demands  against  an  estate  must  be  exhibited  within  two  years  from 
the  grant  of  administration ;  and  a  creditor  free  from  disability,  who 
fails  to  present  his  claim  within  that  time,  must  satisfy  his  debt  out  of 
other  i^roperty  than  that  previously  inventoried  or  accounted  for.     lb. 

8.  In  joint  actions  under  the  statute,  the  executor  or  administrator  may 
insist  upon  the  limitation  of  two  years ;  but  heirs  and  devisees  can 
only  insist  upon  the  general  statute  of  limitations.     lb. 

9.  If  the  heir  or  devisee  shall  plead  rien  par  descent,  and  the  issue  be  found 
for  him,  the  plaintiifmay^take  judgment  of  assets  quaiido  accideriiit,  and 
have  a  scire  facias  thereon,  if  assets  are  afterwards  received.     lb. 

10.  In  cases  where  the  heir  or  devisee  confesses  the  action,  without  con- 
fessing assets,  or  upon  demurrer,  &c.,  the  judgment  is  general  against 
the  heir  or  devisee ;  but  if  he  acknowledge  the  action  and  show  the 
assets,  the  judgment  will  be  special  to  the  extent  of  the  assets,    lb. 

11.  Where  the  limitation  of  two  years  is  unsuccessfully  interposed,  the 
judgment  should  be  for  payment  in  the  due  course  of  administration. 
lb. 

12.  A  judgment  against  the  heirs  or  devisees,  should  not  be  enforced, 
until  the  assets  in  the  hands  of  the  executor  or  administrator  are  found 
to  be  insufficient ;  and  then  only  for  the  deficit,     lb. 

13.  Where  a  separate  action  is  brought  against  heirs  or  devisees  under 
the  statute,  the  facts  authorizing  it  must  be  set  forth  in  the  declara- 
tion,   lb. 


DEDICATION. 

1.  The  public  is  an  ever-existing  grantee,  capable  of  taking  dedications 
for  public  uses,  and  its  interests  are  a  sufficient  consideration  to  sup- 
port them.     Warren  v.  Jacksonville,  236. 

2.  Parol  dedications  are  good.    lb. 
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3.  The  intention  of  a  party,  manifested  by  express  consent,  or  acques- 
cence  in  tlie  user,  will  govern  in  determining  what  is  a  dedication.     lb. 

4.  Privies  in  estate  will  be  bound  by  the  deeds  and  acts  of  their  grantors, 
and  they  cannot  resume  a  grant  after  the  public  has  entered  upon  its 
use,  while  the  use  continues.    lb. 

DEED. 

I.  Where  two  parties  claim  land  under  the  same  grantor,  the  deeds  to 
whom  were  recorded  prior  to  the  passage  of  the  act  of  December  30, 
1822,  but  were  not  so  acknowledged  as  to  entitle  them  to  record: — Ildd, 
that  both  deeds  were  simultaneously  recorded,  and  that  the  respective 
parties  continued  as  they  had  previously  existed,  and  that  the  oldest 
deed  had  the  preference.     Noakes  v.  Martin,  118. 

3.  The  words  "subsequent  purchasers"  in  the  recording  act,  mean  sub- 
sequent purchasers  from  the  heir,  as  well  as  from  the  original  grantor. 
Kennedy  v.  Northup  etal.  148. 

3.  A  deed  cannot  be  clelivered  and  accepted  partially,  for  the  purpose  of 
conveying  title  to  the  grantee,  and  yet  so  as  not  to  give  effect  to  the 
conditions,  recitals,  and  limitations  in  it.    "Warren  v.  Jacksonville,  236. 

4.  It  will  be  presumed  that  deeds  duly  acknowledged  and  recorded,  have 
been  delivered  to  and  accepted  by  the  vendee,  and  that  parties  and 
privies  as  well  as  the  public,  are  acquainted  with  their  contents.  Who- 
ever questions  these  facts,  must  assume  the  burden  of  proving  them. 
lb. 

5.  A  deed  which  reserves  a  strip  of  land  seven  and  forty-seven  hun- 
dredths rods  wide  east  and  west,  and  extending  in  length  across  the 
quarter  section  north  and  south,  will  not  be  construed,  against  the 
manifest  intention  of  the  party  expressed  in  the  deed,  as  reserving  only 
seven  and  forty-seven  hundredths  rods  of  land.     Louk  v.  Woods,  256. 

6.  The  acknowledgment  of  a  deed  executed  out  of  the  territorj'^,  under 
the  act  of  1807,  should  have  the  certificate  of  the  officer  taking  it, 
authenticated  by  the  proper  public  seal  of  the  executive  authority 
where  he  resides;  without  this,  it  will  be  defective.  Buckmaster  et  al. 
T.  Job,  328. 

7.  It  will  not  be  presumed  that  a  seal  was  annexed  to  a  certificate,  and 
omitted  to  be  entered  by  the  recorder  ;  the  presumption  is,  that  the 
recorder  performed  his  duty.     lb. 

8.  It  will  not  be  presumeed  that  the  laws  of  the  territory  of  JNIissouri 
authorized  justices  of  the  peace  to  take  the  acknowledgment  of  deeds. 
It  must  be  proved  as  a  fact.     lb. 

9.  The  certificate  of  the  governor  of  the  territory  of  Missouri,  not  under 
seal,  does  not  furnish  evidence  that  a  i^articular  person  was  a  justice 
of  the  peace  in  that  territory.     lb. 

10.  A  bona  fide  purchaser  of  real  estate  from  an  heir,  will  hold  the  same 
against  a  prior  unregistered  deed  from  the  ancestor.  Rupert  ct  al.  v. 
Mark,  540. 

II.  If  a  subsequent  purchaser  has  knowledge  of  an  unrecorded  convey- 
ance when  he  makes  his  purchase,  he  cannot  protect  himself  against 
that  conveyance.  He  is  as  eft'ectualiy  bound  by  knowledge  of  the 
existence  of  the  prior  deed,  as  he  is  by  its  registration,     lb. 

12.  Whatever  is  suflScient  to  put  a  purchaser  of  land  upon  inquiry  as 
to  the  rights  of  others^  is  considered  legal  notice  to  him  of  those 
rights.     lb. 

13.  Possession  is  sufficient  to  put  a  purchaser  on  inquiry  as  to  the  title 
of  the  possessor.  Any  facts  whicli  might  be  ascertained  by  the  exer- 
cise of  ordinarj'  diligence  he  will  be  chargeable  with  notice  of.     lb. 

14.  Where  a  purchaser  under  an  unregistered  conveyance  is  in  the  open 
and  visible  possession  of  the  premises,  it  is  sufficient  notice  to  protect 
him  against  a  subsequent  purchaser,  and  to  charge  the  latter  Avith 
knowledge  of  his  title.     lb. 
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15.  Two  parties  occupied  a  portion  of  the  public  lands,  on  which  a  dam 
and  mill  had  been  erected ;  one  conveyed  to  the  other  by  metes  and 
bounds  six  acres  of  the  land,  with  the  hereditaments  and  appurtenan- 
ces thereunto  belonging;  the  parties  had  agreed  that  the  purchaser 
from  the  government  of  this  land  should  convey  his  recognized  portion 
of  it  to  the  other ;  the  water  had  flowed  over  the  land  of  both,  by 
reason  of  the  structure  of  the  dam: — Held,  that  the  right  to  flow  the 
land  was  an  appurtenance,  and  was  so  understood  at  the  time  of  the 
conveyance.     Hadden  v.  Shoutz,  581. 

16.  The  court  will  construe  a  grant  by  considering  the  state  of  things 
and  the  condition  of  things  in  view  of  the  parties  at  the  time  it  was 
made.    Ih. 

See  Chanceky,  3,  4 ;   Condition  ;  Covenant,  1,  2 ;  Dedicaton,  1,  4 ; 
Evidence,  3, 11 ;  Husband  and  Wife,  3-4 ;  Public  Lands,  1. 


DEMAND. 

See  REPiiEviN,  2-4. 

DEPOSITION  (319). 
See  Evidence. 

DEVISE  AND  LEGACY. 

1.  A  devise  of  real  estate,  which  by  the  provisions  of  the  will  is  to  be 
converted  into  money,  and  that  money  distributed  among  the  devisees, 
must  be  treated  as  a  devise  of  money  and  not  of  land.  Baker®.  Copen- 
barger  d  al.  103. 

3.  Devisees  may  elect  to  take  the  land  itself  instead  of  the  money  ;  but 
the  character  of  the  devise  cannot  be  changed  from  money  to  land 
without  the  concurrence  of  all  the  devisees.     lb. 

3.  In  such  case,  one  devisee  cannot  sell  or  convey  a  valid  title  to  any 
part  of  the  land;  nor  can  the  interests  of  one  of  the  devisees  be  sold  on 
execution,     lb. 

4.  It  is  competent  for  2k  feme  covert  to  elect  to  take  the  land  instead  of  the 
money  ;  but  that  election  can  only  be  made  under  the  same  forms  and 
solemnities  as  by  law  are  required  to  enable  her  to  convey  her  fee.    lb. 

5.  A  purchaser  at  sheriff's  sale  of  the  interest  of  one  of  the  devisees  in 
such  case  is  not  entitled  to  receive  that  portion  of  the  money  produced 
by  the  sale  of  the  land  to  which  the  devisee  was  entitled  under  the 
will.  The  devisee,  in  such  case,  has  no  interest  in  the  land,  which  can 
be  levied  upon  under  execution.    lb. 

See  Debtor  and  Creditor. 

DISTRESS. 
See  Tax,  4. 

DIVORCE. 

1.  The  eighth  section  of  the  thirty-third  chapter  of  the  Revised  Statutes, 
entitled  "Divorces,"  does  not  confer  upon  the  courts  an  unlimited  dis- 
cretion to  grant  divorces,  in  all  cases  where  they  may  deem  it  expedient 
or  advisable.    Birkby  v.  Birkby  et  ed.  130. 
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3.  The  marriage  contract  will  not  l>o  dissolved  for  liijht  and  trivial 
causes  ;  and  parties  should  not  be  encouraged  to  ask  for  a  divorce,  un- 
less they  can  show  such  a  case  as  the  law  requires.  Vignos  v.  Vignos, 
186. 

3.  Unkind  treatment,  threats  of  personal  violence,  abusive  language,  and 
opprobrious  epithets,  without  personal  violence,  do  not  constitute  that 
degree  of  extreme  and  repeated  cruelty  which  the  statute  requires,  to 
authorize  a  decree  of  divorce  for  that  cause.    lb. 

See  Husband  and  Wife,  5,  6. 
DOWER. 

Even  if  a  court  of  chancery  had  jurisdiction  to  sanction  a  compromise  on 
behalf  of  infants  who  are  suitors  before  it,  so  as  to  satisfy  the  claims  of 
the  widow  for  dower,  by  cash,  yet  such  a  power  should  always  be  exer- 
cised with  great  care  and  circumspection,  and  only  where  it  is  clearly 
and  manifestly  for  the  interest  of  the  infants  to  do  so.  The  court  will 
not  sanction  an  agreement  made  by  a  guardian  in  such  case,  unless  it 
is  satisfied  that  the  interests  of  the  infants  would  be  promoted  thereby. 
King  et  al.  v.  King,  187. 

See  Guardian  and  Wakd,  1. 
EASEMENT. 

No  inference  or  conclusion  will  be  drawn  in  this  State  against  the  owner 
of  land  lying  uninclosed,  which  is  travelled  over,  to  establish  an  ease- 
ment in  favor  of  the  public.    Warren  v.  Jacksonville,  236. 

See  Roads. 

EJECTMENT. 

1.  In  ejectment,  if  the  party  allows  the  year  to  elapse  without  getting  a 
judgment  vacated  in  the  circuit  court,  and  runs  his  chance  of  getting  it 
reversed  in  this  court,  and  fails,  the  judgment  becomes  conclusive,  and 
he  has  no  remedy.     Gibson  v.  Manly  et  al.  140. 

2.  Where  an  appeal  is  taken  or  writ  of  error  prosecuted,  the  statute 
still  gives  the  circuit  court  power  to  vacate  the  judgment  within  the 
j^ear .     lb. 

3.  In  ejectment  the  declaration  must  specify  the  precise  character  of  the 
estate  claimed,  whether  it  be  in  fee  for  life,  or  for  years.  Rawlings  v. 
Bailey  ct  al.  178. 

4.  The  verdict  in  ejectment  must  also  be  equally  specific,  and  follow  the 
statute.     lb. 

5.  In  actions  of  ejectment  in  this  State,  the  general  issue  only  shall  be 
pleaded.     Warren  v.  Jacksonville,  236. 

6.  It  is  not  erroneous  to  permit  a  plaintifi"  in  ejectment  to  withdraw  from 
the  consideration  of  the  jury  a  record  of  sale  by  a  guardian,  and  a  deed 
which  was  so  defective  as  not  to  vest  title.  Chapin  r.  Curtenius  et  al. 
427. 

7.  Where  a  declaration  claims  title  to  the  whole  of  a  lot  of  land,  an  undi- 
vided interest  in  the  lot  cannot  be  recovered  under  it.  Rupert  e<  al.  v. 
Mark,  540. 

8.  As  a  general  principle,  an  outstanding  title  in  a  third  person,  superior 
to  that  of  the  plaintiff,  is  suflicient  to  defeat  a  recovery  in  ejectment, 
although  the  defendant  may  not  be  able  to  connect  hirnself  with  that 
title.    lb. 

See  Amendment,  2. 
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EVIDENCE. 

1.  The  declaration  of  a  father  in  his  lifetime,  that  he  had  at  a  previous 
period  acquired  land  in  the  name  of  his  child,  with  the  design  of  defeat- 
ing creditors,  cannot  be  considered  as  testimony  to  divest  the  interest 
of  the  child.     Cochran  v.  McDowell,  10. 

2.  As  against  an  infant  every  thing  must  be  proved,  a  guardian  cannot 
make  admissions  to  bind  an  infant.     lb. 

3.  A  deed  executed  in  another  State  conveying  lands  there  situated,  if 
there  is  no  subscribing  witness,  should  be  proved  by  the  testimony  of 
a  witness  familiar  with  the  handwriting  of  the  grantor.  Sisk  v.  "Wood- 
ruff, 15. 

4.  An  act  of  the  Legislature  of  another  State  should  be  authenticated  by 
the  seal  of  the  State.  The  seal  of  the  secretary  of  State  cannot  be 
regarded  as  the  seal  of  the  State.     lb. 

5.  On  an  issue  raised  as  to  the  truth  of  an  affidavit,  upon  which  an 
attachment  was  issued,  the  declarations  of  the  defendant  made  after 
the  service  of  the  attachment,  will  not  be  allowed  to  contradict  state- 
ments made  before  or  at  the  time  of  the  service  of  the  writ.  Harding 
etcd.  v..  Clark,  30. 

6.  A  witness  should  not  testify  touching  the  construction  of  a  contract ; 
if  a  question  arises  as  to  its  meaning,  the  question  must  be  settled  by 
the  court.     Alton,  Mount  Carnell,  &c.  Railroads.  Northcott,  49. 

7.  Where  the  parties  to  a  contract  stipulate  that  a  particular  person 
shall  estimate  the  work  to  be  done  under  it,  his  estimate  will  bind  the 
parties,  unless  it  is  based  on  an  erroneous  view  of  the  contract  ;  if  so, 
it  will  not  conclude  them.    lb. 

8.  Where  testimony  is  so  equally  balanced,  that  no  conclusion  can  be 
drawn  from  it,  it  is  the  duty  of  the  jury  to  decide  against  the  party 
who  holds  the  affirmative  of  the  issue.     Watt  v.  Kirby,  200. 

9.  A  party  who  makes  an  affirmative  allegation,  must  maintain  it  by 
proof,  or  the  finding  must  be  against  him.  His  proof  must  be  superior 
to  that  offered  by  his  adversar3^     lb. 

10.  The  effect  of  an  admission  is  a  proper  question  for  the  consideration 
of  a  jury.    Ingalls  ^'.  Bulkley,  224. 

11.  When  a  deed  recites  that  full  payment  of  the  consideration  for  the 
land  conveyed  has  been  received,  it  is  prima  facie  evidence  of  the  fact; 
but  this  evidence  maj^  be  rebutted  by  other  proof.  Ayres  t\  McCon- 
nel,  230. 

12.  All  evidence  tending  to  prove  the  material  fticts,  or  either  of  them, 
in  a  case,  is  admissible,  although  it  may  not  alone  establish  the  whole 
case.     Slack  v.  ]\IcLagan,  242. 

13.  Books  of  account  are  admissible  in  evidence  in  connection  with  the 
testimony  of  the  clerk  who  kept  them,  who  gave  testimony  tending  to 
prove  the  correctness  of  the  entries.     Humphreys  v.  Spear  et  al.  275. 

14.  As  between  the  parties  a  receipt  is  always  subject  to  explanation. 
Frink^^  al.  v.  Bolton,  343. 

15..  The  declarations  of  a  grantor,  made  after  the  grant,  are^not  receiv- 
able in  evidence  to  prejudice  the  rights  of  the  grantee.  Simpkins  v. 
Rogers,  397. 

IG.  Where  an  agreement  was  made  in  writing  by  defendant  with  plain- 
tiff, to  put  a  composition  roof  upon  a  building  owned  by  plaintiff: — 
Held,  tliat  parol  evidence  was  admissible,  to  show  whether  the  parties 
intended  to  embrace  within  the  agreement  a  one  story  rear  part  of 
said  building.     Barrett  i\  Stow,  423. 

IT.  Testimony  elicited  by  a  question,  such  as  what  did  persons  in  the 
crowd  saj',  which  tends  to  show  a  common  design  and  feeling  with 
several  persons,  to  resist  an  officer  -in  the  execution  of  his  duty,  is 
proper  for  the  consideration  of  the  jur3\     Main  v.  McCarty  it  al.  441. 
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18.  A  warranty  of  a  grass  cutting-  iiiacliine,  signed  "  Horace  Wilder, 
ageut,"  was  ort'ered  and  received  in  evidence  in  an  action  upon  the 
warranty,  without  proof  of  his  agency.  Hdd,  that  this  was  erroneoua. 
Gray  vt  nl.  v.  Gillihin  ct  el.  453. 

19.  AVhere  the  cause  of  action  or  ground  of  defence  in  a  suit,  appears 
upon  the  face  of  the  record,  no  proof  is  admissible  to  explain  or  con- 
tradict it  ;  but  where  they  do  not  so  appear,  witnesses  may  be  admit- 
ted to  identify  the  parlies,  tlie  cause  of  action,  or  defense,  or  other 
matter  litigated .     lb. 

20.  Where  a  party  was  followed  by  a  crowd  and  killed,  it  is  proper  to 
interrogate  a  witness  who  observed  their  operations,  whether  he  dis- 
covered any  difference  of  purpose  among  those  composing  tlie  crowd. 
Brennan  et  al.  v.  The  People,  511. 

21.  It  does  not  follow,  because  a  witness  makes  an  untrue  statement, 
that  his  entire  testimonj'  is  to  be  disregarded.  This  must  depend 
upon  tlie  motive  of  the  witness.  Tlie  maxim  of  falsus  in  uno,  &c., 
should  only  be  applied  to  cases  where  a  witness  wilfully  gives  false 
testimony.     lb. 

22.  When  a  party  files  a  bill,  the  statute  authorizes  him,  before  issue 
joined,  to  take  depositions  to  substantiate  its  averments  ;  and  he  may 
proceed  to  take  his  depositions,  de  bene  esse,  without  an  order  for  tliat 
purpose.     Doyle  v.  Wilejs  572. 

23.  Should  the  necessity  for  such  depositions  be  superseded  by  the 
answer,  the  party  wlio  took  them  must  pay  the  costs,     lb. 

24.  W.  filed  his  bill ;  before  issue  was  joined  he  gave  notice  and  took 
depositions  ;  afterwards  he  amended  his  bill,  wliich  he  dismissed;  he 
then  filed  another  bill.  Held,  that  the  depositions  taken  in  the  first 
suit,  could  be  read  as  evidence  in  the  second,  and  that  perjury  may  be 
assigned  on  such  depositions,  the  parties  and  matter  in  suit  being  the 
same.     lb. 

25.  Where  a  contract  v,-as  left  Avith  a  party  for  safe-keeping,  who  swears 
tliat  he  has  made  diligent  search  among  his  papers  and  cannot  find  it, 
its  contents  may  be  proved.    lb. 

(Opinion  of  Witnesses,  488.) 

See  Bills  a:xd  Notes,  4  ;  Chakcery,  1 ;  Dedication  ;  Deed,  7-9 ;  Ease- 
ment ;  Judgment  and  Decree,  1,  2  ;  Limitations,  Statute  of,  2-4  ; 
Mechanics'  Lien,  4 ;  Mortgage,  13,  14,  17  ;  Pleading,  3 ;  Prescrip- 
tion ;  Replevin,  8 ;  Tax,  13  ;  Witness. 

EXECUTION. 

1.  In  the  sale  of  personal  property  on  exjecution,  the  property  itself 
must  be  present,  or  the  sale  will  be  void.    Herod  et  al.  v.  Bartley,  58. 

2.  Where  depreciated  bank  paper  is  received  of  a  pureliaser  at  a  sher- 
iff's sale,  by  order  of  the  plaintiff  in  execution,  it  is  received  as  so 
much  money  :  and  neither  the  judgment  debtor  nor  a  subsequent 
judgment  creditor  can  redeem  by  paying  the  cash  value  of  the  depre- 
ciated paper,  but  he  must  pay  the  full  amount,  as  it  was  received  of 
the  purchaser.     Scofield  r.  Bessenden  et  al.  78. 

3.  A  naked  legal  title,  which  is  held  in  trust,  cannot  be  sold  on  execu- 
tion at  law.  So  of  an  equitable  title,  whicli  is  only  contingent  and 
uncertain.     Baker  v.  Copenbarger  et  al.  103. 

4.  Upon  the  demise  of  a  judgment  debtor,  if  an  execution  issue  upon 
the  judgment,  and  the  decedent's  real  estate  is  sold  thereon,  and  a 
sheriff's  deed  obtained  without  a  notice  having  been  first  given  to  the 
executor  or  administrator  of  said  estate,  as  required  by  "the  statute 
no  title  passes.    Pickett  v.  Hartsock,  279.  ' 

5.  AVhen  property  is  sold  under  execution,  and  a  sheriff's  deed  thereof 
is  offered  in  evidence,  but  no  judgment  is  proved  to  support  such  exe- 
cution, no  title  passes  to  the  purchaser.    lb. 

ILL.  R.    VOL.  XV.  40 
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6.  Qiuerc,  whether  a  jndgment  obtained  against  the  conservator  of  an 
insane  person,  becomes  a  lien  upon  tlie  real  estate  of  such  insane 
person  which  can  be  enforced  by  execution.     Jb. 

7.  A  sheriff,  wherever  practicable,  should,  before  he  levies  an  execution, 
notify  the  defendant ;  and  the  defendant,  upon  such  notice,  if  he 
claims  the  benefit  of  the  statute  which  exempts  the  land  on  wiiich  he 
lives,  and  his  personal  property  from  sale,  should  furnish  the  officer 
with  a  description  of  his  other  property  liable  to  sale  on  execution,  or 
he  will  be  considered  to  have  waived  his  rights  under  the  statute. 
Bingham  i\  Maxcy,  290. 

8.  In  this  State,  if  a  plaintiff"  dies  after  judgment  rendered,  his  personal 
representative,  on  recording  in  court  the  letters  of  administration, 
may  sue  oiit  an  execution  in  his  own  name.     Brown  v.  Parker,  307. 

9.  If  a  defendant  dies  after  judgment,  the  plaintiff'  may  sue  out  an  exe- 
cution against  his  lands  and  tenements,  on  giving  his  personal  repre- 
sentative three  months'  notice  of  the  existence  of  the  judgment.  These 
are  concurrent  remedies  with  the  common  law  proceeding  by  scire 
facias.    lb. 

10.  All  process  must  bear  teste  of  the  day  on  which  it  is  issued,  and  an 
execution  does  not  relate  back  to  the  entry  of  judgment.     lb. 

11.  Where  either  party  to  a  judgment  dies  before  execution  issues,  the 
judgment  must  be  revived  by  scire  facias,  or  execution  must  be  sued 
out  in  the  mode  prescribed  by  the  statute.    lb. 

13.  Where  an  execution  was  sued  out  in  the  name  of  a  deceased  plain- 
tiff long  after  the  death  of  a  judgment  creditor,  without  reviving  the 
judgment  in  ftxvor  of  his  personal  representative,  or  recording  his 
letters  of  administration,  the  execution  and  all  the  proceedings  under 
it  will  be  absolutely  void.     lb. 

See  Affidavit  ;  Cuancetiy,  9  ;  Devise  and  Legacy,  5  ;  Sheriff,  5. 

EXECUTOR  AND  ADMIXISTRATOR. 

1.  Where  a  creditor  does  not  exhibit  liis  claim  within  two  years  from 
the  granting  of  letters  of  administration,  he  cannot  participate  in  that 
portion  of  the  estate  which  was  inventoried  or  accounted  for  during 
that  period.  Such  creditor  must  be  satisfied  out  of  estate  subse- 
quentlj'  discovered.     Sloo  v.  Pool,  47. 

2.  If  an  administrator  does  not  return  an  inventory  of  the  real  estate  of 
the  intestate  within  two  years,  such  creditor  may  share  in  the  pro- 
ceeds thereof.     lb. 

3.  An  administrator  de  bonis  noi),  appointed  to  succeed  an  administrator 
whose  letters  have  been  revoked,  has  authority  to  call  upon  the 
removed  administrator  to  account  fully  for  his  administration  of  the 
estate  ;  and  may  maintain  all  necessar}'  actions  for  the  purpose,  and 
may  moreover  make  him  answer  in  damages,  for  any  mal-administra- 
tion  of  the  estate.  Alittr,  where  the  former  administrator  dies.  Marsh 
et  al.  V.  The  People,  284. 

4.  The  acceptance  of  the  probate  cotirt  of  the  resignation  of  an  adminis- 
trator, amounts  to  a  revocation  of  his  letters  ;  and  if  there  are  other 
administrators,  the  burden  of  administration  is  cast  upon  tliem.     lb. 

5.  The  refusal  of  an  administrator  to  perform  the  duties  of  his  trust,  is  a 
suflicient  cause  for  revoking  his  authorit}'.     lb. 

6.  One  of  several  administrators,  is  liable  for  the  acts  done  by  cither, 
while  they  all  continue  in  office.  This  liability  ceases  to  attach  to 
such  of  them  as  are  removed  from  office,  for  all  acts  done  after  the 
removal.     15. 

7.  One  of  several  executors  may  assign  a  promissoiy  note,  made  payable 
to  the  testator.     Dwight  v.  Newell,  333. 

8.  Where  an  order  of  court  directs  the  manner  of  sale  of  real  estate  of  a 
deceased  person,  it  is  the  duty  of  the  executor  ov  administrator  to 
conform  strictly  to  its  requirements.     Reynolds  v.  Wilson  ct  al.  394. 
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1).  A  court  may,  if  deemed  beneficial  to  the  estate,  order  the  sale  upon 
a  credit,  and  prescribe  such  duties  as  are  not  inconsistent  with  the 
policy  of  the  statute,  all  which  must  be  strictly  followed,     lb. 

10.  Where  special  proceedings  are  authorized,  by  which  the  estate  of  a 
party  may  be  divested  and  transferred  to  another,  every  material  step 
in  the  course  of  the  proceedings  must  be  pursued,     lb. 

11.  "Where  an  order  of  sale  directs  that  six  weeks'  notice  thereof 
shall  be  given,  a  shorter  notice  will  invalidate  the  sale.     lb. 

{Settlements,  159.) 

See  Debtor  a>"d  Creditor  ;   Executiox,  8,  9,  11,  12  ;    GuARDIA^"  a>'d 
Ward,  2  ;  Sale,  3. 

FENCE. 

Upon  proceedings  before  two  justices  it  was  ordered,  that  A.  should 
make  a  partition  fence  between  himself  and  B.,  for  which  B.  should 
pay  ;  the  order  did  not  fix  the  height  of  tlic  fence.  Upon  a  suit  to 
recover  the  value  of  the  fence,  it  was  held,  that  the  fence  need  not  be 
four  feet  and  six  inches  high,  although  the  legal  voters  of  the  toAvn  had 
decided  that  all  fences  should  be  that  high.  It  was  also  held,  that  A. 
might  recover,  if  the  fence  was  sulficient  for  the  purpose  for  Avhich  it 
was  designed.    Ketchum  v.  Stolp,  341. 

FRAUDS,  AND   STATUTE  OF  FRAUDS. 

1.  Courts  of  law  and  equity  will  give  relief  against  the  frauds  of  a 
vendor  of  real  estate,  by  refusing  an  enforcement  of  the  contract. 
Slack  V.  McLagan,  242. 

3.  The  facts  constituting  a  fraud  should  be  set  forth  in  a  pleading,     lb. 

3.  An  auctioneer  is  the  agent  of  vendor  and  vendee,  and  his  entry  in 
the  sale  book  at  the  time  of  the  sale,  containing  a  description  of  the 
property,  real  or  personal,  sold,  the  names  of  vendor  and  purchaser, 
the  price  and  terms,  signed  by  a  person  thereto  authorized  by  both 
parties,  is  a  sufficient  memorandum  in  writing,  Avithin  the  intent  of 
the  statute  of  frauds,  and  binds  both  parties.    Doty  v.  Wilder,  407. 

4.  The  memorandum  of  the  auctioneer  must,  on  its  face,  or  in  connec- 
tion with  some  other  writing,  contain  everything  necessary  to  show 
the  contract  between  the  parties,  so  as  to  avoid  a  resort  to  parol 
proof.     lb. 

5.  An  entry  by  a  clerk,  under  the  direction  of  the  auctioneer,  will  be 
regarded  as  the  act  of  the  auctioneer,     lb. 

6.  The  authority  of  the  auctioneer  need  not  be  in  writing,     lb. 

7.  A  party  may  hy  parol  authorize  another  to  make  a  contract  concern- 
ing real  estate,  Avhich,  if  followed,  will  be  obligatory,     lb. 

See  ARr.iTRAMENT  AND  AwARD,  4-7  ;  Chancery,  3,  4,  10  ;  Debtor  and 
CREDITOR,  3  ;  Husband  and  Wife,  1  ;  Mortgage,  13,  14,  1.5. 

FORFEITURE. 
See  Debt,  1. 

GARNISHMENT. 

1.  Equitable  interest  in  choses  in  action  are  not  subject  to  garnishee 
process.  Legal  rights  only  can  be  garnisheed  under  our  statute. 
May  V.  Baker,  89. 
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3.  The  proceedino;  by  attachment  is  iu  derogation  of  the  common  law, 
and  depends  entirely  upon  the  statute  for  its  support.     lb. 

See  Assignment,  1. 

GUARDIAJST  AIsD  WARD. 

1.  It  is  the  duty  of  a  guardian  to  institute  proceedings  for  the  assign- 
ment of  dower.  It  is  equally  his  duty  to  lease  such  portion  of  the 
estate  as  is  set  apart  to  the  wards,  and  his  estate  is  liable  for  whatever 
miorht  have  been  received  by  a  faithful  discharge  of  those  duties. 
Clark  etal.  v.  Burnside,  62. 

2.  Rails  in  stacks  are  personal  property,  and  the  title  vests  in  the 
administrator  ;  he  alone  can  maintain  an  action  to  recover  them,    lb. 

3.  Rails  taken  from  a  fence  are  part  and  parcel  of  the  realty  and  pass 
to  the  heirs,  and  if  a  guardian  severs  rails  in  a  fence  on  the  land,  and 
converts  them  to  his  own  use,  his  estate  is  answerable  directly  to  the 
heirs  for  their  value.     lb. 

4.  A  guardian's  deed  is  inoperative,  unless  the  sale  and  conveyance  has 
been  reported  to  and  approved  by  the  circuit  c:urt.  Such  a  deed 
does  not  constitute  such  a  claim  and  color  of  title  made  in  good  faith, 
as  is  required  by  the  limitation  act  of  1839.  Rawlings  ».  Bailey  et  al., 
178. 

5.  The  deed  of  a  guardian,  without  a  confirmatory  order  of  the  court, 
does  not  pass  title.     Ayres  r.  Baumgarten,  444. 

G.  The  discretion  to  be  used  by  the  court  in  confirming  sales  of  guar- 
dians, must  conform  to  established  principles,     lb. 

7.  The  English  practice  of  opening  biddings  at  such  sales,  is  not  adop- 
ted in  this  State.     lb. 

8.  As  a  general  principle,  mere  inadequacy  of  price  is  not  a  sufficient 
cause  for  setting  aside  a  sale.    lb. 

9.  A  guardian's  sale  of  real  estate  was  not  reported  to  and  approved 
by  the  circuit  court ;  an  action  of  ejectment  was  brought  against  the 
purchaser  at  this  sale,  who  had  paid  for  the  land  and  supposed  his 
title  perfect ;  he  sought  relief  in  equity  by  enjoining  the  suit  and 
praying  to  have  his  title  confirmed  : — Hdd,  that  equity  could  not 
relieve  in  such  case.     Young  et  al.  v.  Dowling,  481. 

10.  Where  a  statute  says  that  a  title  to  laud  may  be  transferred  in  a 
particular  way,  it  must  be  done  in  the  way  prescribed,  or  it  receives 
no  sanction  from  the  statute,  and  is  void.     Id. 

11.  If  at  the  time  of  a  guardian's  sale  the  infont  has  but  an  eciuitable 
title  and  subsequently  acquires  the  legal  title,  equity  will  compel  a 
conveyance  to  the  purchaser,  of  the  subsequently  acquired  legal  title, 
on  the  ground  that  the  legal  title  was  held  as  a  trust.     11). 

See  Dower,  1  ;  E^aoENCE,  2. 

HEIRS. 
See  Debtor  and  Creditor  ;  Gl.uidian  axd  "Ward,  3. 

HUSBAXD  AXD  WIFE. 

1.  Jenkins  was  insolvent  ;  the  father  of  his  wife  made  an  advancement 
for  her  separate  use,  to  be  invested  iu  such  waj'  that  the  creditors  of 
the  husband  could  not  reach  it;  there  was  no  appearance  of  fraud  in 
the  transaction  : — Hdd,  that  the  fiither  of  the  wife  had  the  legal  and 
moral  right  to  make  such  advancement,  and  that  no  complaint  could 
be  made  against  such  action.     May  v.  Jenkins  et  al.,  101. 
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3.  A  married  woman  cannot,  except  by  express  enactment,  convey  her 
fee-simple  title  to  real  estate.     Lane  v.  Soulard  et  al.  123. 

3.  From  1845  to  1847  there  was  no  statute  in  this  State,  enabling  mar- 
ried women  without  the  State  to  convey  their  lands  lying  within  it. 
lb. 

4.  The  legislature  cannot  give  effect  to  conveyances  made  by  married 
women  out  of  this  State, during  the  two  years  when  they  were  not  au- 
thorized to  make  such  conveyances.     lb. 

5.  Where  lands  are  held  by  the  wife,  who  applies  for  a  divorce,  the 
court  may,  upon  decreeing  alimony,  direct  that  such  lauds  be  divided 
between  the  parties,  and  that  they  execute  to  each  other  conveyances 
to  perfect  such  decree.     Stewartson  ?'.  Stewartson,  145. 

6.  Unless  this  court  can  see  that  manifest  injustice  has  been  done,  it 
will  not  disturb  the  decree  of  the  court  below  upon  a  question  of  ali- 
mony,    lb. 

See  Devise  and  Legacy,  4. 
(Homestead,  290.) 

INDICTMENT. 

1.  A  plea  in  abatement  to  the  finding  of  a  bill  should  specifically  set 
forth  the  grounds  of  objection      Brennan  et   ril.  v.  The  People,  511. 

2  Where  se'veral  persons  are  jointly  indicted,  they  cannot,  as  a  matter 
of  right,  have  separate  trials  ;  this  allowance  is  in  the  discretion  of 
the  court,  and  cannot  be  assigned  for  error.  The  peremptory  chal- 
lenges of  the  accused  are  not  abridged  or  aftected  by  a  joint  trial. 
3Iaton  et  al.  v.  The  People,  53G. 

See  Atttkefois  Acquit  ;  Murder  ;  Vexue. 

INFANCY. 
See  Chancery,  20,  21. 

INFORMATION. 

See  Insane  Hospital,  1 ;   Quo  Warranto. 

INJUNCTION. 

See  Corporation,  4,  6,  7. 

INSANE  HOSPITAL. 

1.  It  is  as  essential  to  an  information  that  a  proper  venue  be  laid,  as  to 
an  indictment  or  declaration.     The  People  v.  Higgins,  110. 

2.  The  act  creating  the  "Illinois  State  Hospital  for  the  Insane,"  incorpo- 
rated certain  individuals  named,  and  their  successors  in  oifice,  as  trus- 
tees, and  constituted  them  a  body  politic  and  corporate  ;  it  also  cre- 
ated the  office  of  medical  superintendent  cf  said  institution,  and  pro- 
vided that  the  trustees  should  have  charge  of  the  general  interests  of 
the  institution  ;  that  they  should  appoint  the  superintendent,  assist- 
ant physician,  and  steA^ird,  and  fix  the  amount  of  their  salaries  ;  that 
the  superintendent  should  be  a  skillful  phJ^sician,  and  be  appointed 
for  the  term  of  ten  years  ;  and  that  he  should  be  subject  to  removal 
only  for  infidelity  to  the  trust  reposed  in  him,  or  on  account  of  incom- 
petency : — 

Held,  that  the  trustees  had  the  right  to  remove  the  superintendent  for 
the  causes  specified,  whenever  either  of  those  causes  existed.     lb. 
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3  Had  the  law  been  silent  as  to  the  tenure  of  the  office,  and  on  the  sub- 
ject of  removal,  the  court  ■would  not  hesitate  to  hold  that  the  power 
of  removal  was  incidental  to  that  of  appointment,  and  that  the  trus- 
tees might  remove  the  superintendent  without  assigning  any  specific 
cause,  whenever  in  their  judgment  the  best  interests  of  the  institution 
should  require  it.  lb. 

4.  In  cases  of  this  sort,  where  the  law  is  silent  as  to  the  mode  of  pro- 
ceeding, reference  must  be  had  to  the  nature  of  the  case,  to  determine 
what  course  justice  requires  the  removing  power  to  pursue,  in  exer- 
cising itsjui'isdiction.     lb. 

5.  It  was  not  necessary  that  the  cause  assigned  for  removal  should  be 
stated  in  the  procise  language  of  the  statute ;  if  it  substantially 
embraces  it,  that  was  sufficient.    lb. 

{Instnllimntdue,  all  due,  339.) 

IXTEREST. 
See   Usury. 

JUDGES. 
See  Coxstitutioxal  Law,  1,2. 

JUDGMENT  AND  DECREE. 

1.  It  is  not  competent  to  show  by  parol  proof,  that  a  justice  of  the-peace 
intended  to  enter  a  different  judgment  than  the  one  which  he  recorded 
in  his  docket.     Zimmerman  v.  Zimmerman,  84. 

2.  Parol  evidence  is  admissible  to  show  what  was  adjudicated  upon,  but 
not  what  the  adjudication  was.     lb. 

3.  A  judgment  entered  by  a  justice  of  the  peace  showed  that  the  parties 
appeared  before  the  justice  and  went  to  trial,  and,  after  hearing  the 
testimony,  he  rendered  judgment  against  the  plaintiff  for  cost;  this 
was  held  to  be  a  judgment  in  bar,  and  that  it  constituted  a  good  de- 
fense to  a  subsequent  suit  brought  upon  the  same  cause  of  acFion.  lb. 

4.  In  an  action  on  a  judgment,  a  defeudent  cannot  interpose  a  defense 
which  he  might  have  made  in  the  original  suit.  Guinard  ;■.  Hevsiuger 
etcd.  288. 

5.  If  a  party  suffers  a  judgment  to  pass  against  him  by  a  wrong  name, 
he  is  estopped  from  availing  himself  of  the  misnomer  in  an  action  on 
that  judgment.     lb. 

6.  The  court  has  a  right  to  order  the  whole  or  part  of  a  verdict  to  be 
entered  of  record,  nunc  fro  tunc,  and  enter  a  judgment  upon  it,  during 
the  term,  even  where  the  clerk  has  omitted  that  duty  for  some  days. 
O'Keefe  ».  Kellogg,  347. 

7.  Courts  of  law  exercise  an  equitable  jurisdiction  over  judgments 
entered  by  confession  upon  bonds  and  warrants  of  attorney.  Lake  v. 
Cook,  353. 

8.  If  it  clearly  appears  that  a  plaintiff  was  not  entitled  to  judgment,  it 
should  be  vacated  ;  if  the  case  is  involved  in  doubt,  an  issue  should 
be  directed  to  try  the  question.  For  the  security  of  the  plaiuTirt",  the 
judgment  may  stand  until  the  merits  of  the  case  are  heard  and  deter- 
mined,   lb. 

9.  In  an  action  upon  a  record  of  a  foreign  judgment,  which  showed  that 
there  was  not  a  service  of  process,  but  that  the  appearance  of  the 
defendant  was  entered  by  an  attorney,  it  maybe  shown  that  the  at- 
torney who  entered  the  appearance  did  so  without  authority,  and 
thereby  a  recovery  upon  the  record  may  be  defeated.  Thompson  it  cd. 
V.  Emmeri  et  al.  415. 

10.  If  a  judgment  is  obtained  against  one  partner  or  joint  contractor, 
a  second  action  cannot  be  maintained  against  the  other  partner  or  joint 
contractor,     lb. 
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11.  A  specific  or  genei-iil  judgment  for  costs  is  good;  and  a  rccitul  of  tiie 
judgment  as  for  an  amount,  including  the  costs,  "will  be  corrccl.  Jack- 
son V.  Cummings,  449. 

See  Action,  1,  4-7  ;  C^.^^'CE^vY,  20,  21-25;  Execution,  6,  11  ;  Pki.vcipai^ 
AND  Surety,  2-4 ;  Sale,  1  ;  "Whit  of  Ekror,  2.  ^ 

JURISDICTION. 

1.  A  corporation  has  its  residence  wliere  it  exercises  corporate  func- 
tions, where  its  business  is  done,  where  its  franchises  are  exercised, 
where  it  is  engaged  in  the  prosecution  of  the  corporate  enterprise,  o  r 
in  any  county  in  which  it  operates  the  road.  Bristol  v.  The  Chicago 
and  Aurora  Kailroad  Co.  430. 

2.  The  Aurora  road  runs  through  the  counties  of  Du  Page,  Kane,  and 
La  Salle,  but  its  chief  office  for  business  is  in  Cook  county;  this  gives 
the  courts  of  Cook  county  jurisdiction  over  it.     lb. 


JUSTICE  OF  TIIE  PEACE. 

1.  A  justice  of  the  peace  has  jurisdiction  in  an  action  against  a  consta 
ble,  for  taking  property  not  subject  to  levy  ;  and  against  a  constable 
and  his  sureties  for  the  recovery  of  single  damages  for  his  malfeasance, 
in  taking  such  property.     Vaughan  v.  Thompson  et  al.  39. 

2.  A  person  who  is  elected  a  justice  of  tlie  peace  for  a  "  precinct,"  if  he 
is  suljsequently  elected  to  the  same  office  for  a  "township,"  and  accepts 
the  latter,  it  is  an  implied  resignation  of  the  first  office,  which  becomes 
vacated.     Eddy  v.  County  Commissioners  of  Peoria,  375. 

3.  Sapp,  a  justice  of  the  peace,  removed  from  the  county  and  transfer- 
red his  docket  and  papers  to  Hern,  then  the  nearest  justice  to  Sapp. 
Hern  subsequently  removed  from  the  State  and  transferred  his  docket 
and  papers,  including  those  of  Sapp,  to  Swan  ;  Swan  issued  an  execu- 
tion on  a  judgment  rendered  by  Sapp  : — Hekl,  that  the  execution  was 
properly  issued  ;  that  Swan  was  vested  with  as  much  power  over  one 
docket  as  the  other  ;  that  the  presumption  is  that  he  was  the  nearest 
justice,  and  that  the  officer  charged  with  the  execution  of  process  was 
protected,  unless  it  appeared  on  the  face  of  the  process,  that  it  was 
issued  by  a  court  having  no  jurisdiction  of  the  case.  Martin  v. 
Walker,  377. 

See  Appeal,  1  ;  Judgment  and  Decree,  1-3. 


LAXDLORD  AND  TENANT. 

1.  A  bond,  signed  by  one  party  on!)',  executed  at  the  same  time  with  a 
lease  of  premises  for  a  year,  which  covenants  that  the  lessee  may 
have  the  privilege  of  renewing  the  lease  for  five  years,  with  a  privi- 
lege to  him  of  purchasing  the  premises,  &c.,  does  not  constitute  a 
present  demise  of  the  premises  for  the  extended  time,  which  can  be 
enforced  in  a  court  of  law.     Hunter  v.  Silvers,  174. 

2.  A  part}'  may,  for  a  sufficient  consideration,  buy  a  right  to  lease  or 
purchase  premises,  which  he  can  enforce.     lb. 

3.  Where  a  tenancy  at  Avill  is  determined  by  the  lessor  (which  he  may 
do  at  pleasure),  the  tenant  is  entitled  to  the  emblements,  and  to  a 
reasonable  time  for  the  removal  of  his  family  and  propert}^  with  free 
ingress  and  egress  for  the  exercise  of  these  rights  ;  beyond  this  he  can 
assert  no  rights  under  such  lease.     Simpkins  v.  Rogers,  397. 

4.  A  f\ither  and  two  sons,  one  of  whom  was  a  minor,  took  a  lease ;  the 
minor  and  the  lessor,  without  the  knowledge  of  the  others,  destroj^ed 
the  first,  and  a  new  lease  was   executed  to  the  minor,  who  had  now 
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arrivccl  fit  majority  ;  the  lessor  distrained  for  tlie  rent  due  under  tlie 
second  lease  : — Ueld,  that  the  lirst  lease  could  not  be  set  up  by  the 
lessee  under  the  second  lease  to  defeat  the  recovery,  and  that  he  was 
estopped  by  his  own  act,  and  that  the  minor  could  rescind  the  first 
lease  as  to  himself,  with  the  consent  of  the  lessor.  Baker  v.  Pratt, 
568. 

5.  A  parol  surrender  of  a  written  lease  is  sufficient.    lb. 

6.  A  verbal  statement  is  held  sufficient,  where  the  party  has  made  an 
admission,  which  is  clearly  inconsistent  with  the  evidence  he  proposes 
to  give,  or  the  title  or  claim  which  he  proposes  to  set  up,  and  the 
other  party  has  acted  upon  the  admission,  and  will  be  injured  by 
allowing  the  truth  of  the  admission  to  be  disproved.    lb. 

7.  One  lessee  cannot  destroy  the  rights  of  his  co-lessees,  nor  extinguish 
their  title  by  convej^ing  to  his  lessor.     lb. 

8.  Payment  of  rent  will  extinguish  the  demand,  no  matter  from  whom  it 
was  received.    lb. 

See  Assumpsit,  1. 


LEASE. 
See  Lajsjdlokd  axd  Tenant. 

LIEX. 
See  Execution,  6;  Mechanics'  Lien;  Snirs  and  Shippinc^,  1,  4;  Tax,  23. 

LIMITATION,  STATUTES  OF. 

1.  The  limitation  act  of  the  10th  of  February,  1849,  was  intended  to 
have  a  prospective  operation  only.     Watt  v.  Kirby,  200. 

3.  Adverse  possession,  sufficient  to  defeat  the  legal  title,  must  be  hostile 
in  its  inception,  and  continued  uninterruptedly  for  twenty  years. 
Turney  v.  Chamberlain,  271. 

3.  Such  possession  must  be  actual,  visible,  and  exclusive,  acquired  and 
retained  under  claim  of  title  inconsistent  with  that  of  the  true  owner. 
It  need  not  be  under  a  rightful  claim  or  muniment  of  title.     lb. 

4.  If  entry  is  not  made  under  a  paper  title,  the  possession  is  considered 
adverse  to  that  portion  only  of  the  premises  actually  occupied.  If 
entry  is  made  under  a  convcj^ance,  occupation  of  a  part  will  be  an 
adverse  possession  of  the  whole  tract  conveyed.     lb. 

See  Debtor  and  Ckeditor,  7,  S,  11  ;  Guakdian  and  Wakd,  4. 

LUXATIC. 

In  a  proceeding  under  the  statute  to  procure  the  appointment  of  a  con- 
servator to  a  lunatic,  the  lunatic  must  have  reasonable  notice,  or  the 
inquisition  will  be  set  aside.     Eddy  v.  The  People,  ex.  rel.  Eddy,  386. 

See  Execution,  6. 
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MANDAMUS. 

1.  Mandamus  is  a  proper  remedy  against  an  ex-maj'or  to  obtain  posses- 
sion of  a  seal,  books,  pajjors,  muniments,  etc.,  tlie  property  of  tlie 
corporation  ;  and  a  ]>retended  intrusion  into  or  retention  of  the  office 
of  mayor,  will  not  justify  tlie  withholding  of  such  ]M'operty,  so  as  to 
drive  the  informant  to  resort  to  a  quo  warranto.  People  ex.  rel.  Brew- 
ster etnl.  V.  Kildrutl',  4!)2. 

2.  Every  intendment  is  made  against  a  return  to  a  writ  of  mandamus, 
Avhich  does  not  answer  the  important  facts  ;  and  where  it  is  shown 
that  a  party  had  a  seal  on  the  fifteenth  of  June,  it  is  not  suflficient  to 
avoid  the  writ  by  returning  that  he  had  no  control  over  or  possession 
of  it  in  July,  unless  he  shows  how  he  has  parted  with  the  control.  lb. 

MARSHAL. 

See  Cities,  1. 

MARSHALING  ASSETS. 

1.  AVliile  a  court  of  equity  has  undoubted  authority  to  compel  one 
creditor  to  satisfy  his  debt  out  of  a  particular  fund  to  which  he  alone 
can  resort,  j'et  it  will  never  do  this  to  the  injury  of  such  creditor,  or 
Avhere  that  course  will  work  injustice  to  other  parties.  Morrison  v. 
Kurtz,  193. 

2.  WJiile  the  court  possesses  this  power,  it  by  no  means  follows  that  it 
Vi'ill  always  be  exercised.  It  is  the  primary  dut}^  of  the  court  to 
protect  all  of  the  creditors  in  their  just  rights,  and  also  the  rights  ot 
others.     lb. 

3.  Partnership  estate  should  be  first  exhausted  to  pay  partnershiii  debts 
before  resort  is  had  to  the  separate  estates  of  the  several  partners. 
lb. 

MASTER  AND  SERVANT. 

1.  The  principal  is  not  liable  to  one  servant   for  the  carelessness  of 
another  servant,  where  both  are  engaged  in  his  business.     Honner  v. 
Illinois  Central  Railroad  Co.,  5.50. 

2.  An  action  will  not  lie  by  a  servant  against  his  principal  for  injuries 
sustained  by  the  carelessness  of  his  fellow  servants.     lb. 

3.  The  doctrine  of  respoiicleat  superior  does  not  extend  to  the  case  of  an 
injury  received  by  one  servant  through  the  carelessness  of  another. 
lb. 

MECHANICS'  LIEN. 

1.  It  is  the  use  of  the  materials  furnished,  and  the  putting  of  them  into 
the  building,  and  attaching  them  to  the  freehold,  which  entitles  the 
party  to  a  lien,  to  the  extent  of  the  value  of  them.  Gaty  et  al.  v. 
Casey  etal.,  189. 

2.  And  if  such  materials  become  severed  from  the  freehold  by  fire,  the 
lien  is  not  thereby  destroyed.     lb. 

3.  A  court  of  equitj^  will  treat  the  monej^  derived  from  the  sale  of 
property  upon  which  there  is  a  mechanics'  lien,  as  it  would  the  prop- 
erty before  a  sale,  and  will  pursue  it  into  the  hands  of  the  party  who 
has  converted  the  property  into  monej^.     lb. 

4.  A  certiticate  that  a  notice  "was  inserted  in  said  paper,  commencing 
with  August  21,  1853,  and  ending  October  2,  1852,  six  weeks,"  will  be 
taken  to  show  that  publication  had  1)een  made  for  four  successive 
weeks  within  those  periods.     Underhill  r.  Corwin  et  al.  556. 
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5.  A  meclianics'  lien  will  not  extend  over  laud  or  lots  not  owned  at  the 
time  by  the  party  for  whom  the  building  or  improvement  vrus  con- 
structed,    lb. 

G.  The  act  gives  a  lien  only  upon  contracts  with  the  owner,     lb. 

MISNOMER. 
See  Judgment  and  Decree,  5. 

MISTAKE. 

See  Chancery,  7,  8. 

MONEY. 

See  Execution,  2. 

MORTGAGE. 

1.  While  the  most  usual  mode  of  foreclosing  mortgages  is  by  ordering 
the  mortgaged  premises  to  be  sold,  yet  this  is  by  no  means  the  only 
mode.     Johnson  v.  Donnell  ti  al.,  98. 

3.  The  power  of  strict  foreclosure  is  frequently  exercised,  and  indeed  it 
is  probablj^  never  refused  where  the  interests  of  both  parties  manifest- 
ly require  it,  as  is  often  the  case  ;  except  in  such  a  case  it  never  should 
be  exercised.  Such  cases  may  frequently  arise,  as  where  the  mort- 
gagor is  insolvent  and  the  mortgaged  premises  are  not  of  sufficient 
value  to   pay   the   debt   and  costs,     lb. 

3.  Although  the  statute  regulates  the  terms  of  the  redemption  of 
mortgaged  lands,  sold  under  decrees  for  foreclosure,  it  does. not  in 
terms  prohibit  strict  foreclosures.  And  the  court  may  well  presume 
that  it  was  not  mere  inadvertence  on  the  part  of  the  legislature,  that 
the  power  to  enter  such  decrees  was  not  taken  away.     Jb. 

4.  In  a  strict  foreclosure,  it  is  not  necessary  for  the  decree  to  specify 
in  whom  the  legal  title  to  the  land  shall  be  vested.  By  barring  the 
equity  of  redemption,  it  confirms  the  title  in  the  mortgagee.     lb. 

5.  Where  the  condition  of  a  bond  and  mortgage  is  that  on  failure  to 
pay  an  installment  of  interest  when  due,  the  principal  should  immedi- 
ately become  payable,  a  neglect  to  pay  an  iustalluient  jof  interest 
when  it  becomes  due,  works  a  forfeiture  of  the  mortgage.  Ottawa 
Northern  Plank  Road  Co.  v.  Murray,  336. 

6.  A  mortgagee  in  possession  of  premises,  is  authorized  to  put  'upon 
them  all  necessary  and  proper  repairs  to  prevent  waste,  and  to  reim- 
burse himself  out  of  the  rents  and  profits,  unless  the  condition  of 
the  premises  would  render  such  repairs  injudicious.  McCumber  et  al. 
V.  Oilman,  381. 

7.  New  improvements,  at  the  expense  of  the  estate,  will  not  be 
allowed,  except  under  peculiar  circumstances.     lb. 

8.  A  complainant  alleged  in  his  bill  that  he  was  the  assignee  of  one  of 
several  notes  secured  by  a  mortgage,  which  he  sought  to  foreclose  ; 
this  allegation  was  denied ;  the  only  proof  offered  in  support  of  the 
bill,  was,  that  the  note  set  forth  in  the  bill  was  a  copy  of  one  of  the 
notes  executed  by  the  mortgagor.  Held,  that  this  proof  would  not 
authorize  a  decree.     Ross  r.  Utter,  403. 

9.  Where  a  trust  deed  contains  a  power  of  sale,  and  an  express  coven- 
ant that  a  sale  made  in  pursuance  thereof,  shall  bar  the  equity 
of  redemption,  neither  legal  or  equitable  proceedings  are  necessary 
to  enforce  such  a  security.     Bloom  v.  Van  Rensselaer  et  al.,  503. 

10.  After  a  sale  and  conveyance  made  in  accordance  with  the  provi- 
sions of  the  instrument,  the  equity  of  the  mortgagor  is  extinguish  ed. 
lb. 
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11.  Wlicrc  <a  mortgagor  authorizes  the  mortgagee  to  sell  in  default  of 
payment,  he  may  make  a  valid  sale  of  the  mortgaged  premises,  and 
convey  an  indefeasil)le  estate  to.  the  purchaser,     lb. 

12.  The  statute  allowing  redemptions  upon  sale  of  mortgaged  premises, 
has  no  application  to  a  trust  deed.  Only  such  sales  are  embraced  by 
it  as  are  made  under  decrees  and  judgments.     ll\ 

13.  Where  a  party,  at  a  public  land  sale  by  the  government,  agreed  by 
parol  with  the  person  in  possession  of  such  land,  and  who  had  made 
improvements  thereon,  to  bid  oft"  his  claims  and  advance  the  money 
at  20  per  centum  per  annum,  and  took  the  title  in  his  own  name,  held 
that  such  a  contract  is  not  Avithin  the  statute  of  frauds,  but  is  a  loan, 
and  subject  to  the  objection  of  usury  for  the  excess  of  interest  over 
the  lawful  rate,  and  that  upon  the  payment  to  the  person  entering  the 
land  of  tlie  principal  and  lawful  interest,  equity  w^ill  compel  him  lo 
convey  the  land  to  the  person,  or  his  assigns,  for  Avhose  benefit  the 
land  was  entered.  Iltld,  also,  that  any  attempt  to  complicate  the 
transaction  by  taking  the  title  in  a  third  person's  name  under  the 
pretense  that  it  was  for  such  third  person,  will  not  prevent  a  court  of 
equity  from  investigating  and  ascertaining  its  true  character,  and  if 
satisfied  that  this  machinery  was  used  to  conceal  its  true  character  of 
a  loan,  of  so  declaring  it.  ndd,  also,  that  the  purchaser  and  grantee 
of  the  person  entering  land  on  such  a  contract,  Avas  bound  to  take 
notice  of  the  equitable  rights  of  the  person  in  possession  of  the  land. 
Davis  ei  al.  v.  Hopkins,  519. 

14.  Ilekl,  also,  that  the  purchaser  and  grantee  of  the  person  having  the 
equitable  title  under  such  a  contract,  might  file  his  bill  to  redeem  said 
land,  and  by  executing  a  release,  could  use  his  grantor  as  Avitness  to 
prove  the  contract,  and  that  its  terms  had  been  complied  with  by 
him,  the  witness.     li. 

15.  Where  A.  and  B.  had  made  improvements  on  and  were  claimants  of 
public  lauds,  and  desired  to  enter  them  at  public  land  sale,  and  for 
that  purpose  applied  to  C.  for  a  loan,  wdiich  was  refused,  but  C. 
agreed  and  did  loan  to  his  brother  D.  and  took  his  note  therefor  the 
requisite  amount,  with  directions  to  invest  it  for  A.  and  B.'s  accom- 
modation, if  the  lands  should  prove  satisfactory  security,  and  D. 
accordingly  entered  said  lands  in  his  OAvn  name,  and  gave  a  bond  for 
title  upon  payment  in  tAVO  years  of  the  purchase  price,  interest, 
expenses,  and  pay  for  his  time  and  trouble  in  the  business,  condi- 
tioned that  A.  and  B.  should  pay  D.'s  note  to  C,  in  discharge  to  that 
amount  of  the  bond,  and  that  a  failure  on  their  part  to  take  up  said 
note  should  Avork  a  forfeiture  of  the  bond  ■.—ILlr],  that  such  a  trans- 
action was  not  a  sale  to  A.  and  B.  of  the  land,  but  a  loan,  and  that  D. 
sustained  the  relation  of  mortgagee  to  A.  and  B.,  and  his  lieu  w^as 
only  a  mortgage  on  the  land.     Smitli  et  aJ.  v.  Sackett  et  al.  528. 

16.  Held,  also,  that  upon  the  death  of  A.,  before  the  expiration  of  the 
tAvo  years,  leaving  a  widoAV  and  infant  child,  who  employed  an  agent 
to  get  an  extension  of  the  time,  and  at  the  same  time  the  surrender  by 
B.  of  the  original  bond  to  D.,  and  abandonment  of  his  rights  there- 
under, such  surrender  of  the  original  bond  by  B.  was  no  rescission  of 
the  contract  as  to  A.'s  heirs,  and  that  a  resale  of  the  lands  to  the  agent 
of  A.'s  widoAV  did  not  afl'ect  the  right  of  such  widow  and  heir.  IMd, 
also,  that  upon  default  of  the  agent  on  such  resale  to  pay  up  accord- 
ing to  her  contract,  and  a  resale  again  by  deed  to  a  third  person,  AA'ith 
notice,  that  A.'s  AvidoAV  and  heir  had  a  right  to  tile  their  bill  against 
such  purchaser  for  her  account  of  half  the  Avaste,  damages,  and  rents 
onlv,  the  other  half  would  belong  to  the  defendant,  the  grantee  of  D., 

.  as  B.  had  abandoned  his  right  and  interest  in  the  contract  to  D.,  the 
grantor  of  defendant.     Ih. 

17.  The  real  character  of  a  transaction  and  the  true  intention  of  the 
parties  may  be  inquired  into,  in  reference  to  a  sale  of  land,  to  ascer- 
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tain  whether  a  loan  of  money  only,  or  a  sale,  was  intended.     Williams 
V.  Bishop  tt  al.  553. 

See  CoEPOKATiox,  3  ;  MARsnALi:;\G  Assets. 
MOUNT  STERLING. 

1.  The  corporation  of  Mount  Sterling,  like  the  corporation  of  the  city 
of  Springfield,  has  authority  to  open  streets  within  the  corporate 
limits,  and  the  expedience  of  the  act  is  left  solelj'  to  the  judgment  of 
the  board  of  trustees.     Curry  t.  Mount  Sterling,  320. 

2.  This  power  to  open  streets  extends  to  all  lands  within  the  corpora- 
tion, whether  subdivided  or  not.     lb. 

3.  The  publication  of  the  ordinance  which  authorizes  the  opening  of 
the  street  was  all  the  notice  required  ;  and  if  a  party  suffers  a  street 
to  be  opened  through  his  land  without  objection,  he  cannot  after- 
wards interpose  a  claim  for  compensation.     lb. 

4.  Under  the  statute  Avhich  provides  for  the  assessment  in  this  instance, 
directs  that  injuries  and  benefits  shall  be  alike  considered,  and  if  the 
property  would  sell  for  as  much  with  as  without  the  street,  the  jury 
might  well  consider  that  no  damage  had  been  sustained.     lb. 

MURDER. 

1.  A  person  may  be  guilty  of  murder  although  he  took  no  part  in  the 
killing,  nor  assented  to  any  arrangement  having  for  its  object  the 
death  of  another,  if  he  combined  with  those  who  committed  the  deed 
to  do  an  unlawful  act,  such  as  to  beat  or  rob,  and  death  ensued  in 
consequence  of  the  attempt  to  execute  the  common  purpose.  Bren- 
nan  et  al.  v.  The  People,  oil. 

2.  If  several  persons  conspire  to  do  an  unlawful  act,  and  death  happens 
in  the  prosecution  of  the  common  object,  all  are  alike  guilty  of  the 
homicide.  The  act  of  one  is  the  act  of  all,  although  some  are  not  pres- 
ent,    lb. 

See  AccEssoEY  ;  Autkefois  Acquit  ;  Ixdictmext. 

NEW  TRIAL. 

The  court  will  not  interfere  with  the  province  of  a  jury  upon  slight  dif- 
ferences of  opinion  ;  each  particular  case  will  be  t'onsidered,"and  if 
the  court  is  well  satisfied  that  the  damages  awarded  are  too  high, 
relief  may  be  granted  by  giving  a  new  trial.  Blanchard  et  al.  v.  Mor- 
ris, 35. 

See  Chaxcef.y,  27 ;  Ejectment,  1,  2  ;  Writ  of  Errok,  3. 

OFFICE  AXD  OFFICER. 

{Offices — Inconsistent,  875.) 

1.  Where  an  officer,  who  is  present  at  the  commission  of  an  ofl'ense,  is  not 
able  to  make  an  arrest,  and  calls  in  other  officers,  or  the  ^;o.s>< ,  or  on  hue 
and  cry  ;  those  who  aid,  have  a  justification  as  broad  as  his  own. 
Main  r.  McCarty(t/Y?.,  441. 

2.  An  arrest  may  he  made  for  violating  a  city  ordinance  of  the  city  of 
Chicago,  against  keeping  open  a  tippling-house  on  the  Sabbath.      lb. 

3.  An  arrest  for  a  breach  of  the  peace  need  not  be  made  immedi- 
ately, and  may  be  made  after  peace  is  restored  and  the  aftray  over,  or 
upon  the  information  of  an  officer  who  was  present  witnessing  it,  after 
the  afl'ray  was  over.    Jb. 

4.  An  ordinance  of  the  city  of  Chicago,  which  authorizes  an  arrest  with- 
out a  warrant  for  breaches  of  the  peace  or  threats  of  breaches,  is  not 
invalid.     16. 
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See  Agent;  Cities,  1,  2;    Insane  HosriTAL ;  Mandamus;  Quo  "War- 
ranto ;  Scire  Facias,  1 ;  Votes  and  Voting. 

PARTNERSHIP. 

1.  Wliere  two  parties  agree  that  one  shall  furnish  a  form  and  a  certain 
amount  of  teams  and  labor,  and  the  other  shall  give  labor  and  manage 
the  farm,  and  the  crop  to  be  divided  between  theui,  such  an  agree- 
ment does  not  constitute  a  partnership.    Blue  v.  Leathers,  31. 

3.  Where  credit  was  origiualij'  given  to  one  of  two  partners,  the  creditor 
cannot  hold  both  liable,  although  both  may  receive  the  benefit  of  the 
transaction.    AYatt  v.  Kirby,  200. 

(3.   Where  one  is  a  member  of  two  firms,  195 . ) 
See  Judgment  and  Decree,  10. 

PAUPER. 

1.  Tiie  plaintiflf  below  entered  into  a  contract  with  Macoupin  count}'  to 
properly  feed  and  clothe  every  pauper  sent  to  him  upon  the  order  of 
any  one  member  of  the  county  court,  for  a  specified  sum.  Hdd^  that 
he  could  recover  no  more  than  that  sum  from  the  county  for  taking 
care  of  a  lunatic  pauper,  although  the  trouble  and  expense  was  in- 
creased b}^  reason  of  the  insanity.  The  term  pauper,  under  the  statute, 
includes  lunatic  paupers.     Count}-  of  Macoupin  v.  Edwards,  197. 

2.  A  lunatic  who  is  not  a  pauper  would  not  be  included  within  the  agree- 
ment,    lb. 

PAYMENT. 

See  PiiiNCiPAL  and  Surety,  5. 

PLEADING. 

1.  Where  pleas  are  filed,  and  not  in  any  way  disposed  of,  it  is  erroneous 
to  proceed  to  trial  upon  other  pleas  and  issues.  Richeson  v.  Ryan 
et  al.,  13. 

2.  A  plea  of  non  assumpsit  to  an  action  of  debt  is  bad.  Where  a  declara- 
tion avers  that  a  note  is  past  due,  if  it  was  not  in  fact  due,  the  defend- 
ant should  set  it  out  on  oyer  and  demur  to  the  declaration  ;  or  he  may 
object  to  the  introduction  of  the  note  in  evidence  at  the  trial;  a  plea 
that  the  note  is  not  due  and  payable  is  bad.     Harlow  v.  Boswell,  5(5. 

3.  A  plea  which  seeks  to  vary  the  terms  of  a  written  instrument,  by  the 
parol  declarations  of  the  parties,  made  before  or  at  the  time  of  its  exe- 
cution, is  bad.  Where  the  parties  commit  their  contract  to  writing, 
this  forms  the  only  evidence  of  its  terms.    lb. 

4.  The  copy  of  a  note  attached  to  a  count  forms  no  part  of  the  declara- 
tion,   lb. 

5.  The  pleader  may  set  forth  anj^  number  of  facts  and  circumstances, 
which,  taken  together,  constitute  but  one  cause  of  action  or  defense  in 
one  count,  plea,  or  replication.     Kinney  v.  Turner,  182. 

G.  In  pleading  a  total  failure  of  consideration,  the  pleader  should  set  forth 
every  distinct  element  entering  into  the  transaction,  and  then  as  dis- 
tinctly aver  a  failure  of  each  and  all  the  parts  of  it.     lb. 

7.  It  is  error  to  render  final  judgment  without  disposing  of  demurrers 
filed  to  the  pleadings  in  a  case.     Clark  v.  The  People,  213. 

S.  A  part}'  is  not  permitted,  on  trial,  to  deny  the  execution  or  assign- 
ment of  tlie  instrument  sued  on,  unless  the  plea  denjang  it  is  verified 
by  affidavit.     Frj'e  v.  Menkins,  389. 

9.  Where  a  declaration  averred  that  a  note  was  given  to  Elnathan  Plat- 
ter by  the  name  and  description  of  L.  Xathan  JPlatter,  the  plaiutitf  has 
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only  to  produce  the  note  on  trial  in  support  of  his  claim,  unless  the 
execution  of  the  ncrte  is  denied  by  plea  verified  by  alfidavit.     1  b. 
10.  If  an  allegation  is  equivocal,  and  two  meanings  present  themselves, 
the  one  will  be  adopted  that  is  most  unfiivorable  to  the  pleader.     Hal- 
ligan  V.  The  Chicago  and  Rock  Island  Railroad  Company,  558. 

See  Affidavit,  3  ;  Assault  and  Battery,  1  ;  Chancery,  15-19  ;  E.ject- 
MENT  ;  Evidence,  U  ;  Frauds,  2  ;  Indictment  ;  Judgment  and  Decree, 
4,  5, ;  Slander  ;  Township,  3  ;  Trusts  and  Trustees. 

{Police  7-eg Illation,  AAd,  87.) 

PRACTICE. 

{Cross-errors,  536,  ?;.) 

See  Attachment,  2,  3  :  Chancery,  o,  13, 14  ;  Ejectment,  6  ;  Evidence, 

22-24. 

PRE-EMPTION. 

The  purchaser  from  a  person  entitled  to  a  pre-emption,  under  the  act  of 
Congress  of  the  2d  ofFebruarj^,  1829,  and  the  act  amendatory  thereto 
is,  as  to  the  land  purchased,  the  "legal  rejiresentative"  of  the   person  . 
entitled  to  the  pre-emption.     Phelps  v.  Smith,  572. 

PRESCRIPTION. 

A  right  by  prescription  cannot  be  raised  against  the  consent  of  the 
owner  ;  but  the  use  may  be  so  long  unobjected  to,  as  to  authorize  the 
finding  of  an  implied  consent,  and  to  raise  a  presumption  of  a  grant. 
Warren  v.  Jackson,  236. 

PRINCIPAL  AND  SURETY. 

1.  A  surety  may  enforce  contribution  from  a  co-surety  without  shot\-iug 
the  insolvency  of  the  principal.     Sloo  v.  Pool,  47. 

2.  An  order  of  a  probate  court  against  an  administrator,  ordering  him  to 
pay  over  money  in  his  hands  to  an  heir,  is  conclusive;  and  if  not  com- 
plied with,  entitles  the  person  in  whose  favor  it  is  made,  to  recover 
upon  the  administrator's  bond  against  principal  and  security.  And 
the  suit  upon  the  bond  is  a  collateral  action,  founded  as  well  upon  the 
judgment  as  upon  the  bond";  and  when  that  judgment  is  ofi'ered  in  evi- 
dence, it  cannot  be  inquired  into  except  for  fraud.  The  security,  al- 
though not  a  party  to  the  first  proceeding,  is  bound  by  it.  Ralston  v. 
Wood,  159. 

3.  If  the  security  thinks  a  judgment  of  the  probate  court  is  unjust,  an 
appeal  to  the  circuit  court  is  his  proper  remedy.     lb. 

4.  In  1847  an  order  of  the  probate  court  was  made,  directing  an  adminis- 
trator to  pay  over  money  to  the  heir ;  in  1844  the  administrator,  being 
also  guardian  to  the  heir,  was  ordered,  as  guardian,  to  pay  over  an- 
other sum  to  the  same  heir  ;  one  of  the  securities  who  was  upon  both 
bonds,  was  sued,  and  made  to  pay  for  the  default  of  the  administrator  ; 
he  afterwards  sued  the  heirs  of  his  co-security  for  contribution  : — IleM, 
that  it  was  too  late  in  the  suit  for  contribution,  for  the  heirs  of  the  co- 
security  to  make  an  objection,  that  the  orders  against  the  administra- 
tor and  the  guardian,  to  pay  to  the  heir,  directed  him  to  pay  the  same 
sum,  in  the  difl'erent  capacities  in  which  he  acted.     lb. 

5.  AYhere  one  person  is  obligated  to  pay  money  for  the  use  of  another,  a 
payment  in  property  or  securities,  if  received  as  a  full  satisfaction,  is 
good.     lb. 

See  Recognizance,  1 ;  Replevin,  2-4. 
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PUBLIC  LANDS, 

1.  Tlic  fact  that  a  party  lias  made  proof  of  a  pre-emption  to  the  satisfac- 
tion of  the  land  oflicors  does  not  give  him  a  title  to  the  land,  until  he 
makes  an  entry  of  it,  and  paysfor  it  ;  any  release  of  title  prior  to  entry 
and  payment  ceases  as  against  tlie  purchaser,  so  soon  as  the  entry  is 
made.     Phelps  et  al.  v.  Kellogg,  131. 

2.  But  where  a  party  covenants  in  a  deed,  that  if  at  any  time  thereafter 
he  shall  acquire  title,  that  such  title  shall  enure  to   the  benefit  of  the 
srantee  in  the  deed,  it  is  binding  on  all  persons  deriving  title  through  . 
the  grantor  with  notice  of  the  deed.      lb. 

QUO  WAPtRANTO. 

1.  In  the  proceeding  by  information  in  the  nature  of  a  (pw  innrrrinto,  the 
defendant  must  either  disclaim  or  justify  ;  if  he  justifies,  he  must  set 
out  his  title  particularly,  showing  by  what  warrant  he  exercises  the 
functions  of  the  office.  General  allegations  are  insuflicient.  Clark  v. 
The  People,  213. 

2.  It  is  no  answer  to  an  information,  to  state  that  the  relator  is  not  en- 
titled to  the  olfice  ;  the  defendant  must  show  that  he  is  rightfully  in 
office.     lb. 

-J.  An  information  in  the  nature  of  a  quo  warrnnto  is  a  prosecution,  and 
must  be  exhibited  "in  the  name  and  by  the  authority  of  the  people 
of  the  State  of  Illinois."    Wight  ct  al.  v.  The  People,  *417. 

(Receipt  may  be  explained,  344.) 

RAILROADS. 

A  passenger  was  taken  on  the  train  of  the  Galena  and  Cliicago  Union 
Railroatl  Company,  to  be  transported  for  a  short  distance ;  he  was 
told  that  the  passenger  cars  were  full,  and  that  he  must  ride  in  the 
baggage  car  ;  he  commenced  playing  with  his  companions  ;  obtruded 
into  the  passenger  car;  Avhen  that  car  was  thrown  from  the  track,  he 
leaped  from  it.  and  was  injured  : — lldd,  that  he  could  not  recover  for 
this  injury.  Galena  &  -Chicago  Union  Railroad  Company  v.  Yar- 
wood,  468. 

{Injury  by  carc'.estiness of  one  Agent  to  another,  550.) 
{Failure  to  fence,  366.) 

See  JuKisDiCTiON,  Master  and  Servant  ;  Statutes,  2,  5. 

RECOGNIZANCE. 

1.  One  of  several  cognizors  cannot  raise  the  objection,  that  a  joint  cog- 
nizor  is  not  liable.     Musselman  v.  The  People,  51. 

2.  The  defendant  in  a  proceeding  by  scire  facias  on  a  recognizance,  can- 
not assign  for  error,  the  failure  of  the  court  to  dispose  of  the  case  as 
to  a  co-coguizor.     lb. 

3.  An  action  of  debt  will  lie  upon  a  recognizance  and  the  surety  may 
make  surrender,  and  discharge  the  recognizance  at  any  time  before 
judgment  obtained.     Pate  v.  The  People,  221. 

4.  The  whole  amount  of  the  recognizance  is  recoverable  ;  courts  cannot 
relieve  against  the  penalty  of  a  recognizance.     lb. 

5.  A  recognizance  taken  before  an  officer  not  having  judicial  power,  is 
without  any  binding  force.     Solomon  v.  The  People,  291. 

6.  A  scire  facias  upon  a  recognizance  should  show  that  the  recognizance 
was  declared  forfeited  by  the  court.  Kennedy  et  al.  v.  The  People, 
418. 

7.  A  formal  judgment  of  forfeiture  should  be  pronounced  upon  a  recog- 
nizance before  a  scire  facias  can  properly  issue  against  the  cognizors. 
lb. 
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8.  A  certain  kind  of  adulterous  intercourse  being  punishable  by  indict- 
ment, and  a  recognizance  requiring  the  principal  to  appear  and  answer 
an  indictment  for  adultery,  it  will  be  presumed  that  he  was  charged 
with  the  statutory  offense  which  is  ijunishable  in  this  manner.  Besi- 
mcr  et  al.  v.  The  People,  439. 

9.  Cognizors,  unless  personally  served,  cannot  be  condemned  unless 
there  have  been  returns  of  nihil  upon  two  writs  of  scire  facias.    lb. 

(BccorcU — certificate  to,  250.) 
(Redemption,  503.) 

REPLEVIN. 

1.  In  replevin,  the  plea  of  non  detinet  admits  the  right  of  property  to  be 
in  the  plaintiff,  and  only  puts  in  issue  the  detention  by  the  defendant. 
Ingalls  V.  Bulkley,  224. 

2.  A  party  holding  property,  which  he  refuses  to  deliver  on  demand 
made,  because  he  doubts  the  authority  of  the  person  making  the  de- 
mand, must  lilace  his  refusal  distinctly  upon  that  ground.     1  b. 

3.  If  the  refusal  to  deliver  is  placed  upon  other  grounds,  it  furnishes 
presumptive  evidence  of  conversion.    lb. 

4.  The  authority  of  the  person  making  a  demand'  may  be  rightfully 
questioned,  and  if  aiitliority  is  not  furnished,  a  refusal  to  deliver  the 
property  will  not  establish  an  unlawful  detention,     lb. 

5.  The  jury  may  find,  in  replevin,  that  one  pai't  of  the  property  belonged 
to  the  plaintiff,  and  another  part  to  the  defendant.  O'lveefe  v.  Kel- 
logg, 347. 

G.  In  replevin  where  there  is  judgment  of  retorno  for  costs,  and  an  in- 
quiry of  damages  for  the  detention,  a  jury  may  be  called  to  assess  the 
damages,  or  the  court  may  assess.     Butler  v.  Mehrling,  488. 

7.  In  such  case  the  value  of  the  use  of  the  property  during  detention, 
is  the  true  measure  of  damages,  and  not  the  value  of  the  property 
alone.  Speculative  or  expected  profits  from  the  use  of  the  property, 
or  smart  money,  should  not  be  given.     lb. 

8.  Testimony  compounded  of  fact  and  opinion,  in  valuing  the  iise  of 
property  by  those  acquainted  with  the  kind  and  its  uses,  is  proper  for 
consideration  in  estimating  damages  in  replevin.     lb. 

{Bepi'esentative,  legal,  defined,  572.) 

ROADS. 

1.  An  inquiry  into  the  acts  and  proceedings  of  a  county  commissioners 
court  by  their  minutes,  files  and  other  proofs,  so  far  as  to  ascertain 
whether  a  rdad  has  been  legally  laid  and  established  under  the  laws, 
is  proper.     Louk  v.  Woods,  25(3. 

2.  So  a  petition  in  which  a  certain  road  is  descnbed  over  a  certain  locu.^i 
in  quo,  may  be  admitted  in  proof  as  an  admission  of  a  fact  therein 
stated.  And  parol  proof  of  the  actual  location  of  a  road,  is  also 
competent  evidence  to  establish  the  existence  of  a  highway,  if  trav- 
eled, recognized,  and  worked  upon  as  such,  in  order  to  raise  a  pre- 
sumption of  dedication,     lb. 

3.  An  appeal  to  supervisors  in  relation  to  laying  out  of  roads,  need  not 
be  addressed  to  them  bj'  name  ;  if  so,  the  names  may  be  regarded  as 
surplusage.     People,  exrel.  Beadles  v.  Smith  etal.,  326. 

4.  It  is  no  part  of  the  duty  of  supervisors  to  entertain  dilatory  or  tech- 
nical objections,  they  should  hear  and  determine  a  case  upon  its 
merits.     lb. 

5.  Where  an  order  establishing  a  rogd  is  introduced  in  evidence,  it  is 
unnecessary,  in  the  first  instance,  to  go  farther  and  show  that  the  pre- 
vious steps  required  hy  the  statute  have  been  taken.  Dumoss  et  al.  r. 
Francis,  543. 
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6.  The  presumption  in  sucli  case  is,  tliat  the  preliminary  i)roreedings 
were  regular,  and  such  as  justified  the  order  of  tlie  court  establishing 
the  road,     lb. 

7.  The  law  of  1835  did  not  require  a  survey  of  the  road  to  be  made  and 
filed,  but  provided  that  the  viewers  should  designate  the  course  of 
the  road  by  stakes,  marked  trees,  &c.,  and  the  landmarks  made  by 
them  and  not  their  report,  will  control  in  determining  the  locality  of 
road.     Ih. 

8.  Ths  fact  that  a  road  is  but  little  used,  does  not  authorize  a  party  to 
close  it  up.    lb. 

See  Agent,  2  ;  Mount  Sterling  ;  Tax,  19,  30,  31. 

SALE. 

1.  A  sale  made  under  a  decree  will  not  be  set  aside  on  motion,  as  to  inno- 
cent purchasers,  because  the  commissioner  named  in  the  decree  to  sell 
the  premises,  who  was  also  sheriff,  sold  upon  executions  issued  witli 
and  in  conformity  to  the  decree,  if  tlie  proceedings  under  such  execu- 
tions were  in  all  respects  regular  and  in  compliance  with  the  decree,  if 
the  return  also  shows  that  the  officer  sold  under  the  authority  of  the 
decree,  as  well  as  of  the  execution.     Lavender  et  ctl.  v.  Latimer,  80. 

3.  The  statute  required  that  sales  of  land  for  the  taxes  of  1843,  should 
be  made  on  the  second  Monday  succeeding  the  first  day  of  the  term  at 
which  the  judgment  was  rendered  ;  if  more  than  two  weeks  intervene 
between  the  commencement  of  the  term  and  the  sale,  it  is  illegal  and 
void.    Polk  V.  Hill  et  al.,  130. 

3.  The  rule  of  caveat  emptor  is  strictly  applicable  to  sales  by  admin- 
istrators. The  purchaser  must  inquire  into  title  and  quality  before 
purchasing.     Bingham  et  al.  v.  Maxcy,  395. 

4.  The  owner  of  personal  property  cannot  sell  his  riglit  or  title  in  it  to 
another,  wliile  such  property  is  in  the  actual  adverse  possession  of 
a  third  party  who  claims  it.     O'Keefe  v.  Kellogg,  347. 

5.  In  the  sale  of  personal  property,  where  anything  remains  to  be  done 
to  complete  the  contract,  such  as  ascertaining  quantity,  or  delivering 
possession,  the  title  does  not  pass  till  the  contract  is  thus  completed.  lb. 

6.  In  a  bargain  by  parol  for  the  exchange  of  commodities,  where  there 
is  no  place  specified  for  the  delivery  of  the  articles,  the  question  should 
be  left  to  the  jury  to  determine,  from  the  proof  and  surrounding  cir- 
cumstances, what  were  tlie  terms  of  tlie  agreement,  and  where  tlie 
articles  should  be  delivered.     Bosworth  v.  Frankberger,  508. 

7.  Where  the  parties  to  the  agreement  were  neither  of  them  manufac- 
turers of  the  articles  exchanged,  the  place  of  delivery  of  each  article 
would  be  where  it  happened  to  be  at  the  time  of  the  exchange.     lb. 

See  Execution,  1 ;  Executor  and  Administrator,  8-11  ;    Gu.vrdian 
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SCHOOLS. 

1.  A  teacher  under  the  sclioollawof  1849,  is  not  entitled  to  any  portion  of 
the  school  fund,  unless  he  obtains  the  requisite  certificate  of  qualifica- 
tion, and  presents  it  to  the  school  directors,  before  the  commencement 
of  the  school.    Casey  v.  Baldridge  et  al.,  65. 

2.  It  is  essential  to  the  validity  of  a  school  tax,  that  it  be  certified  to 
the  clerk  on  the  day  designated  by  law.     Cowgill  v.  Long,  303. 

3.  The  legislature  has  poAver  to  pass, an  act  to  remedy  defects  in  the  law 
authorizing  taxation  for  building  school-houses,  while  the  tax  remains 
uncollected,    lb. 

ILL.  R.  VOL.  XV.  41 
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SCIRE  FACIAS. 

A  scire  f(icins  addressed  to  a  sheriflF  of  one  county,  and  served  by  the 
sheriff  of  another  county,  is  a  nullity .    Kennedy  et  cd.  v.  The  People,  418 . 

See  Recognizance,  2,  6,  7  ;  Writ  of  Error,  1. 
SEAMEN. 

The  wages  of  seamen  only  become  due  upon  a  successful  termination  of 
the  voyage.     Leddo  et  al.  v.  Hughes,  41 . 

(Seal,  wTien  unrucessary  to  distress  warrant,  447.) 
{Seal, private  of  Clerk  of  Court,  242.) 

SET-OFF. 

A  note  transferred  by  delivery  merely,  cannot  be  set  off  by  the  holder, 
in  an  action  against  him  by  a  third  party.  The  holder  could  not  sue 
upon  the  note  in  his  own  name,  and  it  therefore  was  not  a  legal  sub- 
sisting cause  of  action  in  his  favor.    Ayres  v.  McCounel,  230. 

SHERIFF. 

1.  The  term  county  court,  as  used  in  the  21st  section  of  the  act  of  February 
12,  1849,  was  designed  only  to  apply  to  the  sittings  of  the  county  court 
for  the  transaction  of  county  business.     County  of  St  Clair  d.  Irwin,  54. 

2.  It  is  not  the  duty  of  sheriffs  to  attend  the  sessions  of  the  county  courts 
held  for  the  transaction  of  probate  business  unless  required  so  to  do, 
and  they  will  not  be  compensated  for  attendance  unless  the  attendance 
is  required  by  the  judge.     lb. 

3.  There  is  the  same  reason  for  the  attendance  of  sheriffs  upon  the 
county  court,  held  by  the  three  judges,  as  under  the  old  system,     lb. 

A.  It  was  not  erroneous  to  allow  the  sheriff,  in  the  court  below,  to  amend 
his  return,  after  he  had  gone  out  of  otflce,  and  after  the  decree  had 
been  entered.     Johnson  v.  Donnell  etal.,  98. 

5.  Where  a  sheriff,  charged  with  an  execution,  takes  from  the  defend- 
ant's personal  property,  and  for  the  security  of  its  delivery,  also  takes 
auditors'  warrants  and  county  orders,  to  be  refunded  if  the  execution 
is  satisfied  or  otherwise  legally  disposed  of,  the  sheriff  cannot  after- 
wards levy  upon  the  warrants  and  orders,  in  violation  of  his  agree- 
ment.    Kimball  v.  Couchman,  138. 

See  Amendment,  1  ;  Scire  Facias. 

SHIPS  AND  SHIPPING. 

1.  The  lender  of  money  to  the  master  of  a  vessel,  to  aid  in  making 
repairs,  or  to  purchase  supplies,  must  see  that  the  amount  advanced 
is  reasonable  and  necessary.     Leddo  et  a).,  v.  Htighes,  41. 

2.  The  ports  of  the  different  States,  under  the  maritime  law,  are,  in  re- 
spect to  each  other,  foreign.     lb. 

3.  The  maritime  law  has  no  application  to  flat-boats,  their  pilots  or  nav- 
igators,   lb. 

4.  The  lieu  given  under  our  statute  for  repairing,  &c.,  may  arise  upon 
contracts  express  or  implied,  and  the  acting  master  or  supercargo 
may  bind  the  vessel ;  but  the  party  making  the  advances  must  show 
the  necessity  for  them,  and  the  proper  application  of  them.     lb. 

5.  An  attachment,  under  chapter  ten  of  the  Revised  Satutes,  will  not  lie 
for  towing  a  canal  boat.     Merriman  et  al.  v.  Canal  Boat  Col.  Butts,  585. 

See  Bailment,  3  ;  Seamen 


INDEX.  631 


SLANDER. 

1.  Where  a  party  acting  as  constable  arrcRted  another,  and  took  from 
him  a  knife  and  other  articles,  and  the  arrested  party  accused  him  of 
theft,  if  the  words  spoken  are  understood  to  relate  to  the  arrest,  the 
words  are  not  actionable.     Aj'ers  v.  Grider,  37. 

2.  In  actions  for  slander,the  plaintift"  must  prove  the  words  alleged  ; 
other  words  of  like  meaning,  or  equivalent  words  or  expressions,  will 
not  suffice.     Sanford  v.  Gaddis,  228. 

3.  All  the  words  need  not  be  proved,  unless  it  takes  them  all  to  consti- 
tute the  slander.     Jb. 

4.  Proof  of  additional  words  will  not  vitiate,  unless  they  so  qualify  the 
meaning  as  to  remove  the  slander.     lb. 

5.  A  count  for  words  spoken  affirmatively,  is  not  sustained  by  proof  of 
words  spoken  interrogatively.  Nor  will  words  spoken  to  a  person 
sustain  a  count  which  charges  words  spoken  of  a  person.     lb. 

6.  The  charge  that  slander  was  uttered  by  the  words,  "You  swore  false," 
will  not  be  sustained  by  proof,  that  the  words  uttered  were,  "You 
have  sworn  false."     lb. 

T.  A  party  is  not  justified  in  repeating  a  slanderous  charge,  although  he 
names  the  author  at  the  time,  unless  it  appears  that  he  acted  without 
any  malicious  intent.  The  quo  animo  with  which  the  charge  is  repeat- 
ed, is  the  controlling  consideration.     Cummerford  v.  McAvoy,  311. 

8.  In  this  State  a  plea  of  justification  in  slander,  if  interposed  in  good 
faith,  in  the  honest  belief  that  it  will  be  sustained,  should  not,  as  a 
matter  of  coursef  aggravate  the  damages.  And  whether  such  plea  was 
interposed  upon  proper  motives,  is  for  the  jury  to  consider.  Sloan  v. 
Petrie,  425. 

9.  A  plea  of  justification  in  slander,  is  not  an  aggravation  of  the  offense. 
lb. 


SPIRITUOUS  LIQUORS. 

1.  An  affirmative  statute  is  a  repeal  by  implication  of  a  prior  affirmative 
statute,  so  far  as  it  is  contrary  thereto.      Sullivan  v.  The  People,   233. 

2.  In  Illinois,  the  repeal  of  a  repealing  statute  does  not  revive  the  prior 
existing  laws.     lb. 

3.  The  law  of  1853,  relating  to  the  selling  of  liquor,  revived  the  law  as  it 
stood  in  1845,  and  restored  authority  to  grant  licenses,  and  to  punish 
for  retailing  liquor  without  license.     lb. 

4.  An  ordinance  which  declares  the  selling  of  spirituous  liquors  a  nuis- 
ance, and  imposes  a  fine  for  the  offense,  is  valid,  if  the  corporate  pow- 
ers conferred  upon  the  town  are  broad  enough  to  authorize  the  ordi- 
nance.    Goddard  v.  Jacksonville,  588. 

STATUTES. 

1.  In  seeking  for  the  intention  of  the  legislature,  as  expressed  in  any 
portion  of  a  law,  it  is  proper  to  examine  the  whole  law.  Belleville  and 
Illinoistown  Railroad  Co.  v.  Gregory,  20. 

2.  The  grant  of  a  right  to  a  railroad  company  to  extend  to  and  unite  with 
any  other  railroad  in  this  State,  gives  a  general  authority  to  extend  to 
any  other  road  within  the  prescribed  limits,     lb. 

3.  If  one  part  of  a  law  is  designed  to  limit  or  explain  another,  it  must 
appear  to  have  been  framed  with  that  intention.     lb. 

4.  That  provision  of  the  constitution  which  declares  that  no  private  or 
local  law  shall  be  passed  which  embraces  more  than  one  subject,  which 
must  be  expressed  in  the  title,  cannot  be  evaded  by  declaring  such  an 
act  to  be  a  public  law.     lb.. 
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5.  A  law  which  authorizes  the  construction  of  a  railroad,  with  a  branch 
or  extension,  the  purchase  of  land,  and  the  making  of  coal  beds  thereon, 
and  the  purchase  or  lease  of  a  ferry  franchise,  embraces  but  one  sub- 
ject.    Ih. 

Sec  Spirituous  Liquors,  1-3  ;  Tax,  6. 
{Summons  not  under  seal  void,  440.) 

SUPERVISORS. 
See  Roads. 

(Surety,   47.) 

SUPREME  COURT. 

The  evidence  upon  which  a  decision  is  founded  must  appear  of  recor  d 
in  order  to  have  it  reviewed  in  this  court.    Reeve  v.  Mitchell,  397. 

TAX. 

1.  A  tax  is  not  an  ordinary  debt ;  it  takes  precedence  of  all  other  demands  ; 
and  is  a  charge  upon  the  property,  without  reference  to  the  matter  of 
ownership.     Dunlap  ■;;.  County  of  Gallatin,  7. 

2.  The  property  itself  may  be  seized  and  sold,  although  there  may  be  prior 
liens  or  incumbrances  upon  it.     lb. 

3.  The  State  is  not  bound  lo  wait  until  the  estate  of  a  deceased  person  is 
administered,  and  then  participate  with  other  creditors  in  the  pro- 
ceeds, but  may  enforce  payment  to  the  exclusion  of  all  other  creditors. 
So  of  an  insolvent  estate  in  the  hands  of  trustees.     Jb. 

4.  The  remedy  by  distress,  for  the  collection  of  taxes,  is  not  necessarily 
exclusive.    Jb. 

5.  The  failure  of  an  assessor  to  make  his  return  within  the  time  desig- 
nated by  law,  vitiates  the  assessment.     Billings  v.  Detten,  218. 

6.  Such  defects  cannot  be  cured  by  subsequent  legislation,  where  the 
taxes  have  been  collected,  or  where  further  proceedings  were  not 
necessary  to  secure  their  collection.     lb. 

7.  A  judgment  rendered  for  taxes  on  a  day  prior  to  the  day  named  in  the 
notice  of  the  collector,  is  void.    Pickett  r.  Harstock,  279. 

8.  Also  a  judgment  rendered  for  taxes,  when  the  report  of  the  collector 
does  not  substantially  comply  with  the  statute,  is  equally  void.    Jb. 

9.  The  constitutional  provisions  requiring  the  publication  of  notice  to 
the  owners  of  real  estate,  where  lands  have  been  sold  for  taxes, 
demand  that  the  notice  shall  be  published  in  the  nearest  newspaper  to 
the  county  ;  and  this  question  as  to  which  is  the  nearest  newspaper, 
must  be  determined  by  comparing  the  distance  between  the  places 
of  publication  and  the  county  line.     Weer  v.  Hahn,  298. 

10.  A.  sells  a  tract  of  land  to  B.  for  a  specific  sum,  and  gives  a  bond  for 
a  deed,  and  receives  but  a  portion  of  the  purchase-money  in  hand,  and 
takes  notes  for  the  payment  of  the  residue  in  annual  installments  ;  B. 
went  into  possession  of  the  land,  and  listed  it  for  taxation  ;  A.  was  also 
assessed  for  the  amount  due  upon  the  notes  given  by  B.  :  Jleld,  that 
this  was  not  subjecting  the  same  property  to  double  taxation,  and  that 
A.  must  pay  the  assessment.     The  People  v.  Rhodes,  304. 

11.  In  the  redemption  of  land  belonging  to  infants,  sold  for  taxes  under 
the  law  of  1839,  if  the  clerk  has  failed  to  file  the  affidavit  by  which  the 
right  to  redeem  was  established,  it  will  not  prejudice  the  party  making 
the  redemption.  The  right  to  redeem  may  be  shown  if  the  validity 
of  the  redempticn  is  questioned.     Chapin  v.  Curtenius  et  al.,  427. 
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12.  A  return  or  report  by  the  collector  of  taxes  before  tlie-sitting  of  the 
court,  to  which  it  is  by  law  directed  to  be  made,  will  be  good.  Jack- 
son V.  Cummins,  449. 

13.  A  certificate  of  publication  stating  that  "the  foregoing  was  duly  pub- 
lished in  the  Peoria  Democratic  Press,"  &c.,  immediately  following 
the  tax  list,  will  be  held  to  refer  to  such  tax  list,  and  it  will  be  pre- 
sumed that  the  paper  was  a  newspaper.     Jb. 

14.  A  difference  of  a  quarter  of  a  cent  where  all  the  particulars  of  a  tax 
sale  are  truly  described  with  the  judgment,  so  that  the  reference  in  the 
deed  cannot  be  mistaken,  will  not  vitiate.     lb. 

15.  Where  the  name  of  a  patentee  or  present  owner  is  not  returned  by 
the  assessor,  it  will  be  presumed  he  was  unknown  to  him.     lb. 

16.  While  such  letters  or  characters  are-used,  under  the  statutes  for  the 
collection  of  taxes,  as  clearly  convey  their  meaning,  either  as  to 
description  of  land  or  amount  of  money,  they  will  be  sustained.  As 
"$"  for  dollar  ;  "tx"  for  tax,  &c.     lb. 

17.  Four  persons  were  named  commissioners,  to  act  until  an  election, 
and  they  and  their  successors  were  named  a  corporation,  with  power 
to  declare  the  rate  of  taxation,  and  collect  taxes,  apply  the  same  to  the 
support  of  a  bridge,  &c.  ;  the  act  did  not  state  how  many  should  con- 
stitute a  quorum.  Hdd,  that  a  majority  could  act.  And  that  a  war- 
rant issued  by  them  without  a  seal  (none  being  required  by  the  act) 
was  good.     Dennis  v.  Maynard  et  al., 477. 

18.  In  such  a  case,  where  the  act  directs  that  a  list  of  the  amount  and 
valuation  of  the  taxable  property  (and  not  of  the  property  itself),  shall 
be  made  in  a  particular  way,  it  is  good.    lb. 

19.  The  burden  of  constructing  and  repairing  roads  and  bridges  is  upon 
the  counties,  unless  by  custom  or  statute  it  is  placed  elsewhere,  and 
this  burden  may  be  divided  between  the  county  and  smaller  municipal 
divisions,  at  legislative  discretion,     lb. 

20.  The  Rockford  Bridge  Company  is  not  a  private  individual  enter- 
prise,    lb. 

21.  The  legislature  may  elirect  the  county  authorities  to  allow  just  claims 
out  of  the  public  treasury,  or  may  fix  the  amount  and  direct  the  means 
to  be  raised  by  taxation  for  their  payment.     16. 

22.  The  public,  county,  and  township  funds  are  under  legislative  con- 
trol,   lb. 

23.  County  taxes  create  a  lien,  and  take  precedence  and  priority  to 
judgments,  nor  is  any  property  free  from  levy  and  sale  for  the  payment 
of  them.     lb. 

See  Schools,  2,  3 ;  Sale,  2. 

TOWN. 

See  Spirituous  Liquors,  4. 

TOWNSHIPS. 

1.  If  the  law  providing  for  township  organization  should  be  repealed, 
it  must  be  done  by  pursuing  the  same  course  and  adopting  the  same 
guarantees  to  protect  the  rights  of  all,  which  were  required  to  be 
observed  in  the  adoption  of  the  system.  The  People  v.  Couchman 
etal,  142. 

2.  It  is  not  necessary  in  an  action  of  this  kind,  to  allege  in  the  declara- 
tion that  the  township  had  been  regularly  incorporated,  if  the  suit  is 
brought  in  the  corporate  name  of  the  township.  Morris  v.  Trustees  of 
Schools,  266. 

See  Mount  Sterling. 
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TRESPASS. 

1.  Ifa  party  puts  a  fence  on  or  ploughs  the  land  of  another,  he  is  liable  as 
a  trespasser ;  and  an  action  may  be  maintained  for  the  trespass, 
although  the  owner  is  not  substantially  injured.  Pfeiflfer  v.  Gross- 
man, 53. 

2.  Every  unauthorized  entry  on  the  land  of  another  is  trespass,  for  which 
an  action  will  lie.    lb. 

3.  A  party  has  a  right,  in  an  action  of  trespass  guare  dawnim  fregit,  to 
introduce  such  evidence  of  title  as  he  possesses,  so  as  to  obtain  a 
decision  upon  the  proper  construction  of  a  deed  under  which  he  claims 
right  by  license  from  the  grantees,  to  enter  upon  the  land  and  do  the 
acts  complained  of.    Louk  v.  Woods,  25tf. 

4.  An  allegation  of  trespass  to  two  or  more  closes  is  allowable.  A  single 
trespass  may  be  committed  on  several  closes.  Halligan  v.  The  Chcago 
and  Rock  Island  Railroad  Company,  558. 

5.  To  maintain  trespass  quaredausum  fregit,  the  plaintiflF  must  have  the 
actual  or  constructive  possession  of  the  premises.  If  occupied,  the 
action  must  be  brought  by  the  party  in  possession  ;  if  unoccupied,  by 
the  party  having  title  and  right  of  possession,     lb. 

6.  If  land  trespassed  upon  is  occupied  by  a  tenant,  he  alone  can  bring 
the  action.     lb. 

7.  If  the  trespass  is  prejudicial  to  the  inheritance,  the  remedy  is  by 
action  on  the  case.     lb. 

See  Assault  and  Battery,  1  ;  Verdict. 

TRIAL. 

1.  A  cause  is  not  in  a  condition  to  be  heard  and  decided,  until  an  issue 
has  been  formed  in  the  case.     Adams  et  al.  v.  Neeley,  380. 

2.  An  instruction,  the  same  in  substance  with  others  given,  may  be 
properly  refused.     Main  v.  McCarty  et  al..  441. 

See  Indictment,  2. 

TROVER. 

1.  Castrating  a  scrub  hog  running  among  other  hogs,  is  not  such  proof  of 
a  change  of  property,  as  to  be  evidence  of  a  conversion  or  appropria- 
tion of  the  hog  by  a  party,  to  his  own  use.     Byrne  v.  Stout,  180. 

2.  Where  crops  are  put  upon  land  without  license  or  authority,  trover 
may  be  maintained  by  the  owner  of  the  land  for  their  recovery.  Simp- 
kins  V.  Rogers,  397. 

[Equitable  owtier  of  note  may  maintain  trover,  364.] 

See  Assignment,  2  ;  Replevin,  2-4. 

TRUSTS  AND  TRUSTEES. 

The  survivor  of  several  trustees  may  maintain  a  suit  in  his  name,  whether 
he  can  or  not  go  on  alone  to  execute  all  the  duties  and  powers  of  the 
trust.     Richeson  v.  Ryan  et  al.,  13. 

See  Bank  op  Illinois  ;  Mortgage,  9-12. 

USURY. 

A.  received  goods  as  forwarding  and  commission  merchant  for  B.,  on 
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which  A.  paid  freight,  and  charged  B.  $5.79  for  receiving  and  checking 
the  goods,  and  also  $4.70  for  commissions  for  freight  advanced.  Hdd, 
that  these  sums  could  be  recovered  as  money  advanced  in  the  ordi- 
nary course  of  the  business  of  A.  That  the  money  advanced  by  A. 
was  not  a  loan,  and  that  A.  could  not  recover  interest  as  a  matter  of 
course,  unless  there  had  been  a  vexatious  delay  in  the  payment  of  the 
money  from  B.     Kennedy  et  al.  v.  Gibbs  et  al.,  406. 

See  MoBTGAGE,  13,  15,17. 

VENDOR  AND  VENDEE. 
See  Deed. 

VENDOR'S  LIEN. 

See  Covenant,  4. 

VENUE. 

1.  A  prisoner  is  entitled  to  a  change  of  venue  as  a  matter  of  right,  and 
this  may  be  granted  on  oral  application  if  assented  to  by  the  State's 
attorney.  Objections  to  a  change  of  venue  should  be  made  in  the  cir- 
cuit court.     Brennan  e^  al.  v.  The  People,  511. 

2.  In  the  recorder's  court  for  the  city  of  Chicago,  on  application  for 
change  of  venue,  the  recorder  may  inquire  into  the  circumstances  of 
the  case,  as  to  whether  the  causes  alleged  exist  or  not ;  he  is  vested 
with  a  sound  discretion  in  the  matter,  and  error  cannot  be  assigned 
upon  a  decision  made  in  the  exercise  of  this  discretion.  Maton  et  al. 
V.  The  People,  536. 

VERDICT. 

Where  four  persons  are  sued  in  trespass,  a  finding  of  a  verdict  of  guilty 
as  to  three,  without  naming  the  fourth,  will  be  a  sufficient  verdict. 
Wilderman  et  al.  v.  Sandusky,  59. 

See  Chancery,  6  ;  Ejectment,  4 ;  Judgment,  6. 

VOTES  AND  VOTING. 

1.  The  election  law  makes  it  the  duty  of  the  judges  or  board  of  election 
to  make  out  a  certificate,  &c.,  and  returns,  &c.,  to  proper  officers,  who 
constitute  a  board  of  election  canvassers  ;  but  where  no  contest  is 
entered,  this  latter  can  only  declare  the  result  shown  by  the  certifi- 
cates. They  do  not  pass  upon  the  qualification  of  voters,  nor  decide 
as  to  what  ballots  shall  be  counted.  The  People,  exrel.  Brewster  et  al. 
V.  Kilduft',  493. 

"2.  These  questions  can  be  decided  by  the  proper  board  upon  a  contest. 

3.  The  mayor  and  aldermen  of  Peru  were  a  board  to  canvass  the  cer- 
tificates of  the  judges  of  election  for  like  offices,  but  they  improperly 

I  assumed  to  canvass  the  ballots,  rejected  some  of  the  ballots  on  account 
of  the  color  of  the  paper,  without  any  contest  of  the  election,  and 
declared  themselves  elected.     16. 

4.  Ballots  upon  paper  tinged  with  blue,  which  has  ruled  lines,  not  placed 
there  as  marks  to  distinguish  the  ballots,  are  upon  white  paper  within 
the  meaning  of  the  statute.     lb. 

■5.  The  legality  of  an  election  does  not  depend  upon  the  fact  of  the 
declaration  of  the  board  of  election  ;  if  withheld,  or  not  made  through 
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illegal  causes,  the  office  will  vest  ;  the  authority,   rights,  and  powers 
of  officers  are  derived  from  the  election  and  not  from  the  returns.    lb. 

WARRANTY. 

No  particular  form  of  words  is  necessary  to  establish  a  contract  of  war- 
ranty, but  it  must  appear  that  the  party  binds  himself  to  make  good 
the  quality  of  the  article  sold,  and  that  this  made  a  part  of  the  con- 
sideration.   Adams  et  al.  v.  Johnson,  345,  (453.) 

WITNESS. 

{False  in  part,  513.) 

An  administrator  is  a  competent  witness  to  show  when  money  was 
received  from  him  by  a  guardian,  if  it  appears  from  other  evidence, 
that  the  administrator  has  settled  up  the  estate  and  distributed  the 
proceeds  among  the  heirs.    Clark  et  al.  v.  Burnside,  63. 

{Opinion  of,  488.) 

See  Costs,  1 ;  Evidence,  31 ;  Mortgage,  14. 

WRIT  OF  ERROR. 

1.  The  validity  of  a  writ  of  erf-or  does  not  depend  upon  the  scire  facias. 
If  the  latter  is  informal  or  insufficient,  an  alias  may  issue  to  the  proper 
parties,  which,  when  served,  gives  the  court  jurisdiction.  Jurisdic- 
tion will  also  be  acquired  by  the  appearance  of  the  parties.  Birkby  v. 
Birkby  et  al.,  130. 

2.  An  appeal  or  writ  of  error,  does  not  lie  from  an  interlocutory  decree 
or  judgment.    Keel  v.  Bently,  338. 

3.  Where  the  payment  of  costs  is  made  a  condition  precedent  to  the 
obtaining  of  a  new  trial,  if  the  defendant  neglects  to  perform  the  condi- 
tion within  the  prescribed  time,  the  judgment  remains  in  force,  arid 
may  be  inquired  into  by  writ  of  error.    Adams  et  al.  v.  Neeley,  380. 
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